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PRACTICE IN SUPREME COURT 
1. Procedure on Appeal. 


a. Perfecting of Appeal. Every appeal shall be deemed 
perfected on filing of notice of appeal in the office of the 
clerk of the district court, accompanied by a docket fee of 
$20, as required by section 25-1912, R. R. S. 1943. 


b. Docketing of Cause. Upon forwarding such docket 
fee and such notice of appeal to the clerk of this court, the 
clerk of the district court shall accompany the same with 
a certificate setting forth the names of all of the parties to 
the cause in the district court and their relation to the 
case as they appeared in that court. The clerk of this 
court shall thereupon docket the case designating the 
party or parties having filed notice of appeal in the court 
below as appellant or appellants, and all other parties as 
appellees. 


c. Appeal from Special Tribunals. In an appeal from 
an order of the State Railway Commission or other tri- 
bunals from which an appeal can be taken direct to this 
court the procedure shall be similar to that provided for 
in appeals from the district court. 


d. Cross-appeal. The filing of an appeal shall vest in 
an appellee the right to a cross-appeal. The cross-appeal 
need only be asserted in appellee’s brief in the manner 
provided by Rule 8b 4. 


e. Attorneys of Record. The attorneys of record and 
guardians ad litem of the respective parties in the court 
below shall be deemed the attorneys and guardians ad 
litem of the same parties in this court, until others are 
retained or appointed, notice thereof served on the ad- 
verse party and proof of such service filed in this court. 


2. Original Actions. 
a. How Commenced: 


1. Leave of Court Required. An original action may 
not be commenced except by leave of court. 
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2. Procedure for Obtaining Leave. Application for 
leave to commence an original action shall be made by 
leaving with the clerk of this court a verified petition 
setting forth the action. Applicant must also leave with 
the clerk a statement setting forth the basis of the 
court’s jurisdiction and the reasons which make it neces- 
sary to commence the action here. Seven copies of each 
must accompany the petition and the statement. No 
oral argument will be permitted except as it may be 
ordered by the court. 


b. Procedure: 


1. When Leave Granted to Commence. The proce- 
dure in original actions, when commenced after leave to 
do so has been granted, shall be the same as in the dis- 
trict court except as otherwise ordered. 


3. Costs and Security for Costs. 


a. Docketing Fee. Docket fees shall not be required in 
cases arising under the Workmen’s Compensation or Un- 
employment Compensation laws. Advance payment of 
docket fees shall not be required in habeas corpus cases, 
disciplinary proceedings, or in criminal cases where an 
affidavit of poverty has been filed under the provisions 
of section 29-2306, R. S. Supp., 1955. In all other cases, 
payment of docket fees in advance shall be made as 
required by section 33-103, R. R. S. 1943. 


b. Security for Costs. An appeal will be dismissed 
upon motion and notice for failure to comply with section 
25-1914, R. R. S. 1943, unless additional time for com- 
pliance be granted for good cause shown. 


4. Transcripts. 


a. Contents. The transcript shall contain: (1) The 
pleadings upon which the case was tried; (2) the judg- 
ment, decree or final order sought to be reversed, vacated 
or modified; (3) the instructions given or refused by the 
trial court, if the appellant intends to assign error in the 
giving or refusal thereof; (4) a copy of the supersedeas 
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bond, if any, given in the district court, or, if none has 
been given, a recital of the fact that a bond for costs was 
given and approved in the district court, or a deposit 
made as required by section 25-1914, R. R. S. 1943; and 
(5) such other parts of the record as the party appealing 
may desire to include therein. 


b. Form. The transcript shall be typed and shall be 
prepared on bond paper 814 by 14 inches, of not less 
than 16 pound substance. Typing shall be on but one 
side of the paper. The type to be used shall not be 
smaller than pica. The transcript shall be securely 
bound at the top and each page thereof shall be consecu- 
tively numbered, such number to be placed at the bot- 
tom of the page. An index shall be supplied referring 
to the initial page of each item contained in the tran- 
script. Such index shall constitute the first page of 
the transcript. 


c. Supplemental Transcript. After the original tran- 
script is filed in the clerk’s office, any party may without 
leave of court file a supplemental transcript containing 
any matters omitted from the original transcript. After 
filing, no change in the original or supplemental trans- 
script shall be made or papers added to or withdrawn 
therefrom without leave of court. All supplemental 
transcripts must be filed prior to the day the cause is 
submitted to the court, unless leave of court be first 
obtained. 


5. Writ of Error. Upon filing of petition in error and 
transcript of record and proceedings in criminal cases, 
the clerk of this court shall issue and transmit to the 
district court a writ of error as provided in section 29- 
2306, R. S. Supp., 1955. If suspension of sentence has 
been allowed; the writ of error shall so state. The judge 
of the district court will thereupon admit the defendant 
to bail in proper cases, requiring him to appear in that 
court when the case is remanded to that court after 
affirmance or reversal. 
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6. Suspension of Sentence. 


a. Capital Cases. In all criminal cases brought on er- 
ror to this court, where it appears that the court below 
has passed sentence of death upon the plaintiff in error, 
it shall be the duty of the clerk to enter the constitutional 
suspension of sentence upon the journal and he shall 
immediately transmit to the officer charged with exe- 
cution of the sentence a certified copy of such suspension. 


b. Criminal Cases Other Than Capital. 


(1) An application for suspension of sentence in 
other criminal cases made to this court must be in writ- 
ing and may be included in the petition in error. 


(2) I£ execution of the sentence is suspended by 
this court, and no application is made in the district 
court to be admitted to bail, the defendant, if not in the 
custody of the sheriff, will be taken and remain in his 
custody until the case in error be disposed of, or he is 
admitted to bail. 


(3) Application to give bail upon written motion 
and notice as above, must be made to the district court, or 
a judge thereof, who will fix the amount of bail required 
and determine as to the sufficiency of sureties. In the 
absence of all the judges of the district court from the 
district, such application to admit to bail may be made 
to this court, or a judge thereof. The bond will require 
the defendant to prosecute the proceedings in error 
without delay and to appear in the district court when 
the cause is remanded and abide, do and perform the 
final judgment in the case. 


(4) Ten days after the receipt of the writ of error, 
without suspension of sentence, the district court will, in 
felony cases, cause the sentence to be executed. During 
the said ten days this court will hear an application for 
suspension of sentence upon written motion and notice. 
Good cause must be shown for neglect to make applica- 
tion with the filing in this court of the transcript and 
petition in error. 
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(5) In cases of conviction of misdemeanor, an ap- 
plication for suspension of sentence should be made to 
the district court under the provisions of section 29-2302, 
R. R. S. 1943. 


7. Bill of Exceptions. 


a. Index. The bill of exceptions shall have an index 
starting on the first page thereof. The index shall 
show (1) each witness in the order called and the initial 
page of his or her direct, cross, and further examina- 
tion, (2) all depositions and exhibits and the initial page 
where identified, offered, ruled on, and found, (3) stipu- 
lations, motions to dismiss or to instruct a verdict, to- 
gether with the rulings thereon, and page where found, 
and (4) the history of its settlement, which should al- 
ways be placed in the first volume. 


b. Body. The paper used in the bill of exceptions shall 
be 814 inches by 11 inches and of suitable weight and 
quality to make the typing thereon easily legible. The 
type used shall be either standard or large pica. Each 
volume shall be bound on the left-hand side with either 
a wire or plastic spiral. The pages, no matter how many 
volumes, shall be numbered consecutively and no volume 
shall contain over 300 pages. If the record is of such 
size that it requires more than one volume then all 
volumes shall be as nearly of equal size as possible. 
Each page of the bill of exceptions shall have line num- 
bers in the left-hand margin from one to twenty-five, 
inclusive, and the lines of typing shall be placed to cor- 
respond therewith. The name of each witness and 
whether the examination is direct, cross, or further 
examination shall be stated at the top or in the margin 
of each page of the witness’ testimony. Each volume 
must have a cover and back, the cover shall be of flexi- 
ble and the back of rigid material. Ordinarily deposi- 
tions, exhibits or papers contained in the bill of ex- 
ceptions should be placed in the record immediately 
following where they are ruled on by the court. If ex- 
hibits are frequently referred to in the testimony they 
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should be inserted in the record in such a manner as 
to be easily removed; for instance, by placing them in 
an attached envelope. If the exhibits are of such char- 
acter or so numerous that to insert them in any volume 
containing testimony would make the volume cum- 
bersome and difficult to handle while reading, then 
such exhibits should be contained in a separate volume. 
If exhibits are of such character that they cannot be 
inserted in a bound volume then they should separately 
accompany the record. Whether in separate volumes or 
separately accompanying the record all exhibits should 
be properly identified as part of the record in the re- 
porter’s certificate. 


c. An application for extension of time within which 
to procure the allowance and settlement of a bill of 
exceptions pursuant to Section 25-1140.07, R. R. S. 1943, 
may not be filed in this court until the judge who 
tried the cause has exhausted his authority to extend 
the time under such section. 


An application to extend the time to prepare a bill 
of exceptions may not be filed in this court until 80 
days after the date the notice of appeal was filed in 
the district court, except where the trial court has 
exhausted its authority to extend the time as otherwise 
herein provided, and the application must be filed in this 
court within 30 days after the trial court’s authority 
is exhausted. 


. An application for an extension of time to serve the 
bill of exceptions upon the adverse party may be made 
in this court, where the judge who tried the cause has 
exhausted his power to do so, within 30 days after the 
statutory time has expired in which to serve the bill 
of exceptions on the adverse party. 


An application for an extension of time to procure 
the return of the bill of exceptions from the adverse 
party may be made in this court, where the judge 
who tried the cause has exhausted his power to do so, 
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within 30 days after the statutory time has expired in 
which to procure the return of the bill of exceptions. 


An application for an extension of time to present the 
bill of exceptions to the judge who heard the cause for 
allowance and settlement, or to the clerk of the district 
court as provided in Section 25-1140.06, R. R. S. 1943, 
may be made in this court, where the judge who tried 
the cause has exhausted his power to extend the time, 
within 30 days after the statutory time has expired in 
which to procure the allowance and settlement of the 
bill of exceptions. Where the judge who tried the cause 
has ceased to hold office for any reason, and the bill of 
exceptions cannot be allowed and settled under Section 
25-1140.06, R. R. S. 1943, it will be considered in the 
application of this rule as if such judge had exhausted 
his power to grant an extension of time. 


When the trial court refuses to grant an extension of 
time as authorized by Section 25-1140.07, R. R. S. 1943, 
it will be considered in the application of this rule as if 
such judge had exhausted his power to grant an exten- 
sion of time. 


Any application made to this court under Section 25- 
1140.07, R. R. S. 1943, must be supported by detailed 
and convincing proof of facts showing that the applicant 
is without fault and has used due diligence, and has 
been unable to secure an allowance and settlement of 
a bill of exceptions within the prescribed time by cir- 
cumstances beyond his control and which he could not 
have prevented. The showing of good cause for an ap- 
plication for an extension of time under this rule must, 
if possible, include a statement under oath of the per- 
son or persons familiar with the facts as to why it has 
not been possible to secure an allowance and settlement 
of the bill of exceptions in the district court in the man- 
ner provided by statute. If such statements cannot be 
procured, the reason for their nonprocurement must be 
shown by the applicant under oath, and if sufficient 
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cause for the absence thereof is not shown, the applica- 
tion for an extension of time will be denied. (Promul- 
gated by Neighbors & Danielson v. West Nebraska 
Methodist Hospital, 162 Neb. 33, — N. W. 2d —.) 


d. Filing. The bill of exceptions must be filed in the 
district court and certified by the clerk of such court, 
and when so filed and certified, may be filed in this 
court at any time prior to the submission of the case. 


e. Case Stated. The parties may by agreement state 
the case to be presented to this court on appeal. The 
case stated shall briefly recite the facts out of which the 
questions of law arise and also any substantial conflict 
in the evidence as to any fact involved. It shall sepa- 
rately identify and quote the rulings of the court com- 
plained of with so much of the record as will fully show 
the law question involved in such ruling and the excep- 
tions and contentions of the parties thereon. The case 
stated shall constitute the bill of exceptions. It must 
be allowed and certified by the judge who tried the case, 
filed with the clerk of the district court, made a part of 
the record of the district court as in other cases, and 
included therein when the transcript of the record is 
filed in this court. 


8. Briefs, Preparation. 


a. Brief of appellant, plaintiff in error, or plaintiff in 
an original action. 
1. Order and Contents of Brief. The brief shall con- 
tain the following matters in the order herein set 
forth: 


(1) Index; 

(2) Statement of questions involved; 
(3) Statement of the case; 

(4) Assignment of errors; 

(5) Propositions of law; 

(6) Statement of facts; and 

(7) Argument. 
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2. Preparation. The matters enumerated above 
shall be set out in the brief in the manner hereinafter 
indicated. 


(1) Index. The index shall consist of (a) a sub- 
ject index, with page references, including where the 
separate questions are presented and discussed, and 


(b) a case, statute and text index, with page refer- 
ences, with the cases alphabetically arranged. 


(2) Statement of Questions Involved. The state- 
ment of questions involved shall briefly and pre- 
cisely set forth the principal question or questions 
to be decided. 


(3) Statement of the Case. Except in original ac- 
tions, the statement of the case shall contain in the 
order indicated: 


(a) The kind of action or nature of the case; 


(b) The issues actually tried in the court be- 
low; and 


(c) How the issues were decided and what 
judgment or decree was entered by the 
trial court. 


In original actions, it shall state the issues before the 
court. In setting forth this statement, appropriate 
page citation shall be had to every pleading, judg- 
ment or order to which reference is made. 


(4) Assignments of Error. Assignments of error 
relied upon for reversal and intended to be urged in 
the brief shall be separately numbered and para- 
graphed, bearing in mind that consideration of the 
cause will be limited to errors assigned and dis- 
cussed. However, the court may, at its option, notice 
a plain error not assigned. 


(5) Propositions of Law. Propositions of law shall 
be separately numbered and paragraphed, in heavier 
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type, and shall state concisely and without argument 
or elaboration the legal propositions intended to be 
urged. Only those propositions shall be stated which 
are presented and discussed in the argument. Each 
proposition of law shall be followed by a list of au- 
thorities cited in support thereof. Preference in cita- 
tion shall be given to those deemed most important 
and controlling. No authorities shall be cited under 
any proposition that are not quoted from or other- 
wise discussed in the argument in connection there- 
with. 


(6) Statement of Facts. The statement of facts 
shall be made in narrative form and shall consist of 
the substance of so much of the record, with appro- 
priate reference, as is necessary to present the case. 


(7) Argument. The argument shall present each 
question separately. In connection with each ques- 
tion discussed, such propositions of law shall be 
presented as will best set forth the contentions of the 
party. Authorities relied upon shall be quoted or 
otherwise discussed. A party may, in connection 
therewith, make such further statement of facts, or 
quotation from the record, as he deems necessary 
properly to present the question, supporting such 
facts by appropriate reference to the record. 


3. General Rules. In the preparation of the brief, 


the following general rules shall be observed: 


(1) References to the transcript shall be made by 
setting forth in parentheses the capital letter T fol- 
lowed by the page of the transcript, as for example, 
(T26). In original actions, references shall be made 
to the pleading and page thereof. 


(2) References to questions, answers, objections, 
motions, rulings, or any other matters found in the 
bill of exceptions shall be made by setting forth in 
parentheses the numbered line and page in the bill 
of exceptions where found; for example, (12:156). 
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The number preceding the colon should represent the 
line on the page of the bill of exceptions where 
found and the number following the colon the page. 


_.. (3) References to exhibits in the bill of excep- 
tions shall be made by setting forth in parentheses 
the capital letter E, followed by the number of the 
exhibit and the page of the bill of exceptions where 
the exhibit was offered and received or refused, and 
the page where the exhibit is found, as for example, 
(E5:92,95). 


(4) Every reference to a reported case shall set 
forth the title thereof, the volume and page where 
found, and the tribunal deciding the case. If the 
cited opinion is long, it shall also refer to the page 

: where the pertinent portion of the opinion is found. 
Nebraska cases shall be cited by the state reports, 
but may include citation to such other reports as may 
contain such cases. 


(5) If a statute of the state is relied upon, it must 
be cited from the last published revision or compila- 
tion of the statutes, or supplement thereto, if con- 
tained therein; if not contained therein, to the session 
laws wherein contained, or the legislative bill as en- 
acted. 


(6) Citations to textbooks, encyclopedias and oth- 
er works shall give the title, edition, volume number, 
section and page where found. 


b. Brief of appellee, defendant in error, or defendant in 
an original action. 


1. Order and Contents of Brief. The brief shall con- 
tain the following matters in the order herein set forth: 


(1) Index; 


(2) Statement of questions involved, if appellant’s 
statement thereof is not accepted as correct; 
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(3) Statement of the case, if appellant’s state- 
ment thereof is not accepted as correct; 


(4) Propositions of law; 


(5) Statement of facts, if appellant’s statement is 
not accepted as correct; and 


(6) Argument. 


2. Preparation. The brief shall be prepared under 
the same rules as the brief of appellant. 


3. Remittitur. If a party desires to avail himself of 
the provisions of the statute with reference to remitti- 
tur, a special assignment of error thereof may be made 
in the brief of appellee, or a cross-appeal may be taken. 


4. Cross-Appeal. Where the brief of appellee pre- 
sents a cross-appeal, it shall be set forth in a separate 
division of the brief. This division shall be headed 
“Brief on Cross-Appeal” and shall be prepared in the 
same manner and under the same rules as the brief of 
appellant. 


c. Reply Brief. The reply brief shall be prepared in 


the same manner as the brief of appellee. The answer of 
appellant to any cross-appeal shall be set forth in a 
separate division of the reply brief, and shall be headed 
“Answer to Brief on Cross-Appeal.” 


d. Brief on Rehearing. 


1. Order and Contents. The brief shall contain the 
following matters in the order herein set forth: 


(1) Index; 

(2) Motion for rehearing; 

(3) Statement of questions involved; 
(4) Propositions of law; and 

(5) Argument. 


2. Preparation. The index, statement of questions. 
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involved, propositions of law and argument shall be 
made in the same manner and under the same rules 
as the brief of appellant. 


3. Motion for Rehearing. The motion for rehearing 
shall set forth in separate paragraphs wherein it is 
claimed the court erred, pointing out specifically any 
claimed mistakes or inaccuracies in statements of 
fact or law in the opinion, and pointing out wherein 
it is claimed that the court failed to consider any 
questions involved upon appeal, if such claim is made. 


9. Briefs, Printing and Taxation. 


a. How Printed. All briefs shall be either (1) printed, 
or (2) reproduced by a duplicating process from copy 
prepared on a proportional-spacing typing machine, the 
type of which simulates printing. Both processes will 
be considered printing. Briefs shall be printed on 
unglazed white book paper on pages 614 inches wide 
and 914 inches long, trimmed size. The printed matter 
shall be 4 inches wide and 7 inches long. The type 
used may be 12 point but not smaller than 10 point, 
except that exhibits may be prepared in smaller sizes 
when necessary. Italic type or underscoring may be 
used on citations. 


b. Form of Cover. The cover and heading of each brief 
shall show the number and title of the case, the county 
from which the case was brought, the name of the trial 
judge, the names of counsel filing the brief, and shall 
also indicate in whose behalf the brief is filed. 


c. Length of Briefs. The total content of all briefs 
filed on behalf of any party to a cause pending in this 
court on its original submission shall not exceed 150 
pages. 

d. Failure to Comply. The clerk shall refuse to file 
any brief not prepared in accordance with this rule and 
shall immediately notify counsel of the objections 
thereto. 
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e. Cost of Printing. When the parties or their attor- 
neys furnish their printed briefs in conformity to the 
rules of this court it shall be the duty of the clerk to 
tax a fee therefor against the unsuccessful party to be 
collected and paid to the successful party as other costs. 
Costs shall not be taxed for the printing of a reply brief 
except such part as is in answer to a cross-appeal, 
nor for printing briefs unless printed, served, and filed 
in conformity with the rules of this court. The amount 
taxed shall not be in excess of $2.40 per page but in no 
event to exceed the actual cost of printing. Proof of 
the actual cost of printing shall be submitted to the clerk 
with the filing of the brief. The total number of pages 
that may be taxed as costs shall in no event exceed 75. 


f. Costs, When Taxable. Costs for briefs shall be 
taxed when served and filed within the time originally 
fixed as brief day, or, if an extension of brief day has 
been procured, within the time fixed by such extension. 


10. Briefs, Filing and Service. 


a. Time of Service. 


(1) Civil Cases. In all civil cases, except advanced 
cases, cases arising under the Workmen’s Compensation 
Act or the Unemployment Compensation Act, appel- 
lant shall file his brief within 70 days from the date 
of the filing of his notice of appeal and shall file proof 
of service thereof on appellee showing that service was 
had on or before brief day. In any case where an ex- 
tension of time with reference to the procurement of 
the bill of exceptions has been had, and showing is 
made in this court as to such extension, the brief day 
of appellant shall be extended to one month from the 
date thereby fixed for the allowance and settlement of 
such bill of exceptions. 


Within one month after the appellant has served and 
filed his brief, the appellee shall serve his brief on the 
appellant and file the same, together with proof of 
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service thereof, with the clerk of this court. 


Within ten days after the appellee has served and filed 
his brief, the appellant may serve and file a reply brief. 


(2) Workmen’s Compensation Cases and Unemploy- 
ment Compensation Cases. In workmen’s compensation 
cases and unemployment compensation cases brief day 
shall be on the twentieth day after the date the tran- 
script is filed. The appellee shall serve and file his 
brief within twenty days after appellant’s brief has been 
served and filed. 


(3) Criminal Cases. In criminal cases the plaintiff in 
error shall file his brief within 70 days from the date 
the appeal is docketed and shall file proof of service 
thereof on the Attorney General, showing that service 
was had on or before brief day. In any case where an 
extension of time with reference to the procurement of 
the bill of exceptions has been had, and showing is made 
to this court as to such extension, brief day of the plain- 
tiff in error shall be extended to one month from the 
date thereby fixed for the allowance and settlement of 
such bill of exceptions. The state shall serve and file 
its brief within one month after the brief of the plain- 
tiff in error has been served and filed. Within ten days 
after the state has served and filed its brief, the plain- 
tiff in error may serve and file a reply brief. 


(4) Advanced Cases. In advanced civil cases, brief 
day for both appellant and appellee shall be the same as 
in other cases unless a definite time be fixed by the court 
in its order of advancement. 


(5) Original Actions. Brief day in original actions 
shall be fixed by order of court. 


b. Method of Service. Service may be made either 
upon the party or an attorney of record. It may be 
made either by (1) personal service or (2) registered 
mail. Proof of service may be shown by affidavit of the 
person making service or by receipt of the party served. 
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ce. Filing. Fifteen copies of each brief so prepared by 
either party, together with proof of service of the same 
on the opposite party, shall be filed in the clerk’s office. 


d. Amicus Curiae. Briefs of Amicus Curiae may be 
filed without leave of court in any case before it is 
placed upon the Call. After the case is on the Call leave 
of court must be obtained. In all cases such briefs must 
be served upon all attorneys of record and proof of serv- 
ice thereof submitted before the same may be filed. 


e. On rehearing. Where a rehearing has been granted 
or reargument of the case ordered, either pary may file 
additional briefs. Fifteen copies of each brief so pre- 
pared and served, together with proof of service, shall 
be filed in the clerk’s office not less than one week 
before the case is submitted. Unless the filing of such 
briefs shall have been ordered by the court, they shall 
not be taxable as costs. 


11. Motions, Except Motions for Rehearing. 
a. Form of Motion. All motions shall be in writing. 


b. Notice of Hearing. Motions, other than motions for 
rehearing, shall, except under special circumstances, be 
noticed for hearing at 9:00 o’clock a. m. on the first day 
of a regular session. A motion and notice of hearing 
shall be served on the adverse party, or his attorney of 
record, at least three days before the hearing. The mo- 
tion, notice and proof of service shall be filed with the 
clerk at least two days prior to the hearing. 


c. Form of Notice. The notice herein provided for 
shall conform to the provisions of section 25-910, R. R. 
S. 1943, and shall be accompanied by a copy of the motion 
with copies of all affidavits which are to be used upon 
the hearing. 


d. Service of Motion and Notice. The motion and no- 
tice shall be served in the same manner as provided by 
Rule 10b for the service of briefs. 


12. Sittings of the Court. The regular sessions of this 
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court at which oral arguments may be had will begin on 
the third Monday in September, and the first Monday of 
October to June, inclusive, at 9:00 o’clock a. m., standard 
time. 


13. Submission of Cases. All civil cases shall be re- 
garded as regularly reached for submission ten days after 
appellee’s brief is due. The court will designate by the 
Call what cases shall be submitted and the time of hear- 
ing, having reference to the order in which such cases 
were docketed. Advanced cases and cases in which 
rehearings have been granted will have priority. 


14. Notice of Submission of Cases. 
a. Call. 


(1) The Call is a list of cases to be submitted at each 
session of the court. A copy will be mailed to the attor- 
neys of record in such cases at least ten days before the 
date set for submission. 


(2) Cases on the Call will not be continued except 
upon motion and a showing of necessity. 


b. Proposed Call. 


(1) The Proposed Call is a list of cases scheduled to 
be called for submission at the session next after the Call. 
A copy will be mailed to the attorneys of record at the 
same time as the Call. 


(2) Cases upon the Proposed Call may be continued 
only by order of the court. Application therefor may be 
made by stipulation of the parties, or upon motion and 
notice, subject to objection. 


Oral argument will not be allowed on this motion. 


15. Defaults. Whenever the brief of appellant is not 
on file by brief day the judgment will be affirmed or the 
proceedings dismissed, unless, on sufficient showing, it is 
otherwise ordered by the court. When default has been 
made by the appellee and the brief of appellant is on file, 
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with proof of service thereof within the time provided 
for by Rule 10, he may proceed ex parte. The hearing of 
a case will not be delayed by default of either party in 
serving or filing briefs, unless, for good cause shown, it 
is otherwise ordered. 


16. Advancement of Cases. Criminal cases, cases aris- 
ing under the Workmen’s Compensation Act or Unem- 
ployment Compensation Act, and cases previously before 
the court on appeal, will stand advanced for hearing 
without motion. The court will likewise advance on 
motion cases within the original concurrent jurisdiction 
of this court, which have been instituted in the district 
court and brought to this court by appellate proceedings, 
and cases in which a case stated has been prepared and 
filed in accordance with subdivision e of Rule 7. The 
court may also on motion advance other cases if they 
involve questions of great public interest, or cases where, 
if not advanced, the litigation may be moot or fruitless. 


Oral argument will not be allowed on this motion. 


17. Cases Involving Constitutional Questions or Appeal 
from Conviction of Homicide. A party presenting a 
case involving the constitutionality of a statute or an 
appeal from a conviction of homicide must file a written 
notice thereof with the clerk at the time of filing his 
brief. 


18. Oral Argument. 


a. Argument of Cases. In the oral argument of a case, 
the time allowed on each side shall not exceed thirty min- 
utes, unless the time be extended by the court for special 
reasons. The application for allowance of additional 
time must be made in writing and prior to the issuance 
of the Call. 


b. Argument of Motions. Oral arguments when al- 
lowed on a motion, other than a motion for rehearing, 
shall be limited to five minutes on each side. 
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19. Motions for Rehearing. 


a. Form. All motions for rehearing in cases brought to 
this court by appeal or error proceedings must be printed 
and may be filed at any time within twenty days from the 
filing of the opinion or rendition of the judgment in the 
case. Such motion must specify distinctly the grounds 
upon which it is based and include the brief in support 
thereof, which shall be prepared as nearly as possible in 
accordance with Rule 8. In all cases fifteen copies must 
be filed with the clerk. 


b. Oral Argument. Oral argument on a motion for re- 
hearing will be allowed on the written request of any 
party to the appeal. Unless otherwise ordered, oral argu- 
ments on motions for a rehearing will be limited to ten 
minutes for each side. Such oral arguments may be 
heard by any three or more members of the court to be 
designated by the Chief Justice. Written requests for 
oral arguments on motions for a rehearing must be 
served on opposing attorneys of record at least three days 
prior to such hearing, unless oral argument is stipulated. 
Such hearings will be held on the Saturday following 
each regular sitting of the court, unless otherwise or- 
dered. All oral arguments must be heard on the first 
hearing date following the filing of the motion for re- 
hearing on which they could properly be heard, except 
upon stipulation of the parties or special order of court 
for good cause shown. All motions for rehearing in 
which requests or stipulations for oral arguments are not 
filed will be considered submitted as of the next hearing 
date following their filing. 


c. Original Actions. Where the error assigned is that 
the court erred as to the legal principles involved or in its 
application of the law to the facts, the foregoing provi- 
sions shall apply; but as to all other assignments the 
motion must be made as provided by section 25-1143, R. 
R. S. 1943, and may be typewritten. 


d. Return of Record. If the record in a case where 
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motion for rehearing is filed has been taken from the 
office of the clerk, such motion for rehearing may not 
be argued or submitted to the court until the record 
has been returned. 


20. Unnecessary Costs. When unnecessary costs have 
been made by either party, the court will upon applica- 
tion, order the same to be taxed to the party making 
them, without reference to the disposition of the case. 


21. Mandates. 


a. Issuance. No mandate will issue in any case during 
the time allowed for the filing of a motion for rehearing, 
or pending the consideration thereof, unless ordered by 
the court or stipulated by the parties. 


b. Stay Pending Appeal to United States Supreme 
Court. Parties desiring to prosecute proceedings to the 
Supreme Court of the United States, either by appeal 
or certiorari, may make application within twenty days 
from the date of the filing of the opinion for an order 
staying the issuance of the mandate. Such application 
must be accompanied by a sufficient written showing to 
indicate that a federal question is involved. If the ap- 
plication is granted, the court may require the giving 
of bond as a condition therefor. 


c. Motion to Recall Mandate. A motion to recall man- 
date must be noticed and served as provided in Rule 11. 
Such motion must be supported by a showing that no 
action has been taken upon the mandate by the trial 
court. Objections may be filed on or before the date of 
submission of the motion. The motion shall not be sub- 
ject to oral argument. 


II 
ADMISSION OF ATTORNEYS 


1. Admission of Attorneys; Time of Examination; Fil- 
ing of Application. Examination of applicants for admis- 
sion to the bar will be held commencing on the third 
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Monday of February and the third Monday of June of 
each year; provided, however, that the commission may 
hold examinations at such other times and places as it 
shall deem advisable, and may eliminate the February 
examination in any year. The application of candidates 
for such examinations shall be filed with the clerk of 
this court as provided in Rule 2. 


2. Application and Showing; Character Affidavits. An 
applicant for admission to the bar must be a citizen of the 
United States and must show that he is a bona fide resi- 
dent of the State of Nebraska at the time of filing his 
application. Each applicant must file with the clerk of 
this court a written request for admission and his per- 
sonal affidavit as to his age, residence and time and place 
of study and degree, or admission and period of practice 
in courts of record in another state, the District of Colum- 
bia, or 4 territory, together with the certificate or affi- 
davit of at least two citizens of good standing in the com- 
munity where the applicant resides, or formerly resided, 
and such other information as the bar commission may 
require. These certificates or affidavits must show that 
the parties making them are well acquainted with appli- 
cant and that he is of good reputation in that community 
and that they believe him to be of good moral character. 
In case the applicant seeks admission on examination he 
must file such request at least four weeks before the day 
set for examination, unless otherwise authorized by the 
commission. 


3. Other Proof of Character; Qualifications of Appli- 
cant; Report of Committee of Inquiry. The qualifica- 
_ tions of an applicant for admission are not necessarily 
established by the foregoing. In addition thereto the 
applicant shall, in his application, give the names and 
addresses of at least three persons, other than those 
whose certificates or affidavits he presents, of whom in- 
quiry can be made in regard to the applicant’s character 
and other qualifications and, in counties where character 
committees have been appointed by the Supreme Court, 
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the applicant must obtain the certificate of such commit- 
tee. ‘I'he secretary of the commission shall also secure a 
report on each applicant from the Committee of Inquiry 
of the Nebraska State Bar Association of the jurisdiction 
in which such applicant resides. In all cases where an 
application is made under Rule 5 the commission shall 
require an investigation by and a report from the Na- 
tional Conference of Bar Examiners with reference 
thereto. 


4. Admission on Examination; Educational Qualifica- 
tions. All applicants for admission except those seeking 
admission on certificate from another state, the District 
of Columbia, or a territory, under the provisions of Rule 
5, shall be required to pass a satisfactory examination 
conducted by the Nebraska State Bar Commission. Each 
such applicant shall make proof that he has received the 
degree of LLB or JD from a law school approved by the 
standardization agency of the American Bar Association 
or will receive such degree prior to the date of the exam- 
ination; provided, however, that all persons who have 
registered for the study of law in the office of a practicing 
attorney prior to June 1, 1949, shall be eligible for 
examination if application for admission is filed prior 
to July 1, 1952. The admission of such applicants is to 
be governed by the terms of Rule 3 of the Rules for 
Admission of Attorneys in force May 31, 1949. 


5. Admission from Another State, the District of Co- 
lumbia, or a Territory; Special Admission; General Ad- 
mission. Any practicing attorney in the courts of record 
of another state, the District of Columbia, or a territory, 
having professional business in the courts of this state, 
may on motion to such court, be admitted for the purpose 
of transacting such business. Any such attorney having 
become a resident of this state, desiring to be admitted 
to practice generally in the courts of this state, must 
make his application as required by these rules and 
present proof by satisfactory certificate that he is a 
licensed practitioner in another state, the District of 
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Columbia, or a territory, and had at the time of his 
admission, qualifications equal to the present require- 
ments in this state as prescribed by these rules, or that 
he has practiced law five full years under license in any 
state, the District of Columbia, or a territory, within 
ten years next preceding the date of his application. 


6. Fees; Payment and Disbursement; Per Diem of Bar 
Commission. Each applicant, except applicants seeking 
admission on a foreign license, shall with his application 
pay the clerk $25.00. A practicing attorney from another 
state, the District of Columbia, or a territory, seeking to 
be admitted generally in this state shall pay a fee of 
$25.00 plus such amount as is charged by the National 
Conference of Bar Examiners for investigating and re- 
porting upon the applicant. The clerk shall enter all 
sums so received in a book of account kept for that 
- purpose, showing date and name of applicant. The 
same shall be paid out by the clerk on order of the 
Chief Justice for the per diem and necessary expenses 
of the bar commission. Each member of the state bar 
commission conducting a bar examination shall receive 
his necessary expenses and $50.00 per day while actually 
engaged in the performance of his duties. 


7. Bar Examination; Subjects. The Nebraska State 
Bar Commission shall publish the subjects to which 
examinations shall conform. The subjects shall be such 
as the members of the bar commission deem necessary 
to properly prepare for the practice of law in this state, 
including the subject of legal ethics. 


8. Bar Commission; Appointment; Duties. The court 
will, on or before the opening of the September term 
in each year, appoint a commission composed of seven 
persons, learned in law, to conduct examinations for the 
ensuing year. The Clerk of the Supreme Court shall 
be ex-officio one of the seven commissioners and sec- 
retary of the bar commission, and one commissioner 
shall be selected from each Supreme Court Judicial 
District. The commission so appointed shall, prior to 
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the examinations, examine the proofs of qualifications 
filed in accordance with the foregoing rules, and may 
make such further investigation as to the qualifications 
of any applicant as it shall deem expedient. On the 
day appointed it shall commence the examination of 
applicants upon the subjects as published. The method 
of conducting the examinations shall be left to the dis- 
cretion of the commission, it being expected that the 
commission will, in the conduct of such examinations, 
and in the investigation of the qualifications of appli- 
cants, take care that no person shall be recommended 
for admission who has not in all particulars shown him- 
self to be qualified. 


9. Rejection of Applicant; Further Examination. If an 
applicant fail an examination, he will be permitted to 
take not more than two subsequent examinations. For 
each of such examinations the applicant shall pay to 
the Clerk of the Supreme Court a fee of $25.00. A 
person who fails his third examination shall not be 
eligible to another examination. No part of the fees 
required by this rule, or by Rule 6, shall be refunded 
in case of final rejection of the applicant. 


10. Bar Commission; Reports. As soon as practicable, 
after the conclusion of the examination, the commission 
shall make a written report to the court of its recom- 
mendations. All applicants who are recommended for 
admission by a majority of the commissioners shall, upon 
approval by the court, be admitted to practice on taking 
the oath prescribed by law. 


11. Bar Commission; Rules and Regulations. The bar 
commission is authorized to make, subject to the ap- 
proval of this court, such rules and regulations as it 
shall deem necessary or expedient to carry out the 
intent and purposes of these rules. 


12. Bar Commission; Administration of Oaths; Power 
of Subpoena. Each member of the bar commission is 
hereby authorized to administer oaths in any proceeding 
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before the bar commission or matter relative thereto, 
and shall have power in such matters to subpoena wit- 
nesses and take depositions: 


State Bar Commission 


Harry Ia. Notwalesaco6 tote eee eed seateeten Seward 
George A. Healey.--.-._.--------------------- Lincoln 
Or Bone lburiis ss ome acne ter ee ee ele Alma 
Bern R, COulters 2 a. ee eee ee toe oead Bridgeport 
Charles F. Bongardt___-.--------_------------- Omaha 
Be 2, Beech 2s bo te ees Sees Pierce 
George H. Turner, Secretary__-_.-._--_------- Lincoln 
III 


DISCIPLINARY PROCEEDINGS 


1. Nature of Proceedings; Purpose. Proceedings for 
discipline of attornys shall be considered civil in their 
nature, and for the purpose of protecting the public and 
the good name of the members of the bar of the State of 
Nebraska. They may be instituted against any person 
who has been licensed to practice in the courts of the 
State of Nebraska. 


2. Institution of Proceedings; How Entitled; Who may 
Bring; Leave of Court Required. Proceedings for disci- 
pline of attorneys may be instituted and prosecuted in 
the name of the State of Nebraska on the relation of the 
Nebraska State Bar Association, or on the relation of any 
other person, if leave of court be first obtained. Leave 
may be granted to a private person to file proceedings 
as relator only upon a prima facie showing of probable 
grounds for disciplinary measures, and only after the 
matter has been submitted to the appropriate Committee 
of Inquiry, and reviewed by the Advisory Committee. 
Proceedings may also be instituted by order of the 
Supreme Court. 
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3. Institution of Proceedings; Complaint; Docketing of 
Cause. Proceedings shall be initiated by the relator fil- 
ing a verified complaint setting forth the grounds thereof 
with reasonable definiteness. The complaint shall be 
filed with the Clerk of the Supreme Court, who shall 
then docket the cause as an original proceeding in the 
Supreme Court. 


4. Service and Proof of Service; Manner; Registered 
Mail; Publication of Notice; Contents. Service upon the 
respondent may be had by serving upon him a copy of the 
complaint and notice of the time for answer in the same 
manner as service of summons is had in civil proceedings 
in the district courts of the state, in which case it shall be 
proved by the official return of the officer making such 
service. Service shall be deemed to have been waived 
if the respondent shall sign a written receipt for a copy 
of the complaint and notice. Service may likewise be 
had by the mailing by the clerk of this court of a certified 
copy of said complaint and notice by registered mail to 
the respondent at his last known address; and in that 
event the official return card of the United States mail, 
signed by the respondent, acknowledging receipt of the 
envelope containing the copy of said complaint and no- 
tice, shall be deemed sufficient proof of service. In the 
event that it shall appear by affidavit that personal serv- 
ice cannot be had upon the respondent and that letters to 
the respondent’s last known address are returned un- 
claimed, service may be had upon the respondent by pub- 
lication of notice four successive weeks in some legal 
newspaper published in the county wherein the respond- 
ent last resided. Such notice shall state that complaint 
for disciplinary action has been filed in the Supreme 
Court of Nebraska against the respondent and shall give 
the date of filing and the time within which respondent 
is required to answer. 


5. Answer; Time of Filing; Extension. The answer of 
the respondent shall be filed within 20 days after service 
of notice and a copy of the complaint, or within 20 days 
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after service by publication, as hereinbefore provided, 
shall have been completed. For cause shown the court 
may extend the time to answer. 


6. Default; Answer Tendering No Issue; Disposition of 
Cause. If no answer be filed within the time limited 
therefor, or if the answer tender no issue of fact or of law, 
the matter may be disposed of by the court on its own 
motion or on a motion for judgment on the pleadings. 


7. Reference; Taking of Testimony; Report of Referee. 
Upon the filing of an answer raising an issue of fact the 
court shall refer the matter to a member of the bar as 
referee. It shall be the duty of such referee to fix an 
early date for hearing, notify the relator and the re- 
spondent or their respective attorneys of record, and 
without delay to hear such testimony as may be intro- 
duced under the pleadings. The referee shall have all 
powers of a referee in civil actions in the courts of Ne- 
braska. The referee shall observe the rules of evidence 
applicable in civil actions in the district courts of the 
State of Nebraska. He shall have a competent short- 
hand reporter present who shall take in shorthand and 
transcribe in typewriting all oral evidence adduced at 
the hearing had before the referee. The referee may 
continue the hearing from time to time as circumstances 
may require, but shall not delay his proceedings unless 
justice and equity so require. 


The referee shall make a written report stating his 
findings of fact and recommendations. The typewritten 
record of the proceedings shall have attached to it all of 
the exhibits offered at the hearing, and shall be certified 
by the referee; and the referee shall promptly transmit 
to this court his report, together with such record so 
certified. 


Upon the filing of an answer raising an issue of law 
only, the court may in its discretion refer the matter to 
a member of the bar as referee for such service in rela- 
tion thereto as the court may by its order of reference 
direct. 
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8. Motion for Final Judgment; Exceptions to Report. 
Within 10 days after the filing of such report, either 
party may file written exceptions to such report. If no 
exceptions are filed, the court in its discretion may con- 
sider the findings final and conclusive, and on motion 
shall enter such order as the evidence and law require. 


9. Briefs; Time of Filing and Service; Hearing of Case. 
If exceptions be filed to the findings or report of the ref- 
eree, printed briefs and arguments shall be filed and oral 
arguments made in the Supreme Court as required by 
the rules of this court in civil cases. The party filing 
exceptions to the findings and report of the referee 
shall serve and file his brief within 30 days after the 
filing of such report and the brief of the adverse party 
shall be served and filed within 30 days thereafter. 
The case shall thereupon be placed upon the Call for 
hearing. 


10. Disposition of Case; Orders. The court may disbar, 
suspend, censure or reprimand the respondent and take 
such other action as shall by the court be deemed 
appropriate. 


11. Motions for Rehearing; Time of Filing. Either rela- 
tor or respondent may file a printed motion for rehearing 
at any time within twenty days from the filing of the 
opinion or rendition of the judgment of the court. 


12. Costs; Security; Taxation. No initial fee shall be 
required of either party, but upon motion of the re- 
spondent the court may require security for costs from 
any relator other than the Attorney General of the 
State of Nebraska or the Nebraska State Bar. Association. 
Costs may be taxed by the court as the court shall see fit. 


13. Attorney General; Duties. The Attorney General 
shall prosecute in any case which shall be referred to 
him by the Supreme Court and shall have the right to 
appear and take such part in the prosecution of any 
action for disciplinary measures as he may think fit to 
take, at any stage of the proceedings. 
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14. Modification of Sentence; Time of Application; Pro- 
cedure. No application for modification of judgment or 
for reinstatement shall be made prior to the expiration 
of one year after the final order in such proceedings 
shall have been entered, except in cases where the only 
service upon respondent has been by publication, and 
no appearance has been made by respondent, and except 
where the application is made under the terms of sec- 
tions 25-2001 to 25-2009, Reissue Revised Statutes of Ne- 
braska, 1943. Copies of every such application shall be 
furnished the relator, the Attorney General, the chairman 
of the district Committee of Inquiry which exercised 
original jurisdiction and the chairman of the Advisory 
Committee of the Nebraska State Bar Association, any 
one or more of whom may appear and resist such appli- 
cation within 20 days thereafter. Any other persons may 
likewise appear upon obtaining leave of court and make 
such resistance. The court may overrule such an applica- 
tion without a hearing if justice and equity require it. 


If the application or the showing in resistance thereto 
shall require the taking of evidence, the matter may be 
referred to a referee and the proceedings shall be the 
same as in the case of original disciplinary proceedings. 


15. Contempt; Power Over Attorney. These rules shall 
not interfere with the power of the courts of the state to 
punish for contempt, nor shall they deprive the courts of 
any other powers over attorneys which they now possess. 


IV 


PROMULGATED BY ORDER UNDER 
CONSTITUTION 


1. Probate Notices and Forms. (Adopted February 2, 
' 1946.) 


(a) It is hereby ordered that the following be adopt- 
ed as a rule of practice for county courts in this state 
pursuant to the authority of section 25 of Article V of 
the Constitution: 
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“Whenever the jurisdiction of the County Court is 
invoked in any of its probate, guardianship or testamen- 
tary trust powers, in any proceeding for which notice is 
not otherwise provided, the County Judge may, in the 
exercise of sound judicial discretion, require notice of the 
time, place and purpose of a hearing in such proceeding 
to be given by such personal service as the Court may 
direct or by publication of notice in a legal newspaper 
three successive weeks.” 


(b) It is hereby ordered that the following probate 
forms be approved as being sufficient and in compliance 
with all requirements of the Constitution, statutes and 
applicable judicial decisions. It is further ordered that 
the use of such probate forms is not in any sense manda- 
tory, and the use of any other form will not be con- 
sidered insufficient because it does not follow or comply 
with the applicable recommended form. 


PROBATE NOTICES 


(1) NOTICE OF ADMINISTRATION 

County Court of —~-_—_——~———_ County, Nebraska. Estate of 
—_—_____—___—__, Deceased. 

The State of Nebraska, to all concerned: Notice is hereby given 
that a petition has been filed for the appointment of —————————_ 
as administrat. of said estate, which will be for hearing in 


this court on —————-, 19 » at o’clock, — M. 
County Judge 
(2) NOTICE OF PROBATE 
County Court of ———__—_—_——-—_ County, Nebraska. Estate of 
, Deceased. 


The State of Nebraska, to all concerned: Notice is hereby given 
that a petition has been filed for the probate of the will of said 
deceased, and for the appointment of -——-————_ as ——-_—___- 
thereof, which will be for hearing in this court on —————, 19-—_, 
at o’clock, — M. 


County Judge 
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(3) NOTICE TO CREDITORS 


County Court of ——-___——_————_ County, Nebraska. Estate of 
, Deceased. 

The. State of Nebraska, to all concerned: Notice is hereby given 
that all claims against said estate must be filed on or before 
the ———_—- day of ———____,, 19. , or be forever barred, 
and that a hearing on claims will be held in this court on —-——___, 
19. » at ———— o’clock, — M. 


County Judge 


(4) NOTICE OF FINAL SETTLEMENT 


County Court of ——-__-——————__ County, Nebraska. Estate of 
, Deceased. 


The State of Nebraska, to all concerned: Notice is hereby given 
that a petition has been filed for final settlement herein, determina- 
tion of heirship, inheritance taxes, fees and commissions, distri- 
bution of estate and approval of final account and discharge, which 
will be for hearing in this court on ——____—__, 19. » at —— 
o’clock, — M. 


County Judge 


(5) ORDER FOR HEARING 


In the County Court of ————___-—_——__ County, Nebraska. 
In the Matter of the Estate of ) 
)} ORDER FOR HEARING 
Deceased ) 
——————, 19--—-.._ It is ordered that the petition of 
for (here state purpose of hearing substantially as it is stated in 
the form prescribed for the particular notice, such as “the appoint- 
ment of —-_——_———— as administrat—— of said estate”, or “for 
the probate of the will of said deceased and for the appointment of 
—_——_—__—_——- as ———— thereof”, or “for the final settle- 
ment herein, determination of heirship, inheritance taxes, fees and 
commissions, distribution of estate and approval of final account 
and discharge”) be heard in this court on —_________, 19 , at 
o’clock, — M., and that notice thereof be published in the 
—————- as provided by law. 


(Seal) 


County Judge 
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(6) ORDER FOR HEARING OF CLAIMS 


In the County Court of ———__——__—-—__ County, Nebraska. 
In the Matter of the Estate of ) 
) ORDER FOR NOTICE TO 


) CREDITORS 
Deceased ) 

, 19——. It is ordered that all claims against said 
estate must be filed on or before the ————— day of 
19. , or be forever barred; that a ir on claims will be held 
in this court on ————_————_—-,, 19. o’clock, — M., and 
that notice thereof be published in the ———————-————_ ass provided 
by law. 

(Seal) 


County Judge 


(7) The following general form of notice is recommended for use 
in the following proceedings, and for such additional proceedings 
in which notice may be required or desired, but for which no par- 
ticular form of notice is prescribed in general use. 


1. Settlement of estate as wholly exempt from payment of debts. 
(Sec. 30-334, R. R. S. 1943). 


2. Extension of time for payment of debts. (Sec. 30-612, R. R. S. 
19438). : 


8. Classification of claims and partial distribution to creditors. 
(Sections 30-615 and 30-616, R. R. S. 19438). 


4. Partial distribution. 
5. Appointment of administrator de bonis non. 


NOTE: The recommendation for the use of the following form 
of notice in any of the foregoing proceedings is not to be construed 
as a commitment or indication that the giving of this or any notice 
is required. 


NOTICE 


County Court of —__————_——————- County, Nebraska. Estate of 
——_—_________—__,, Deceased. 

The State of Nebraska, to all concerned: Notice is hereby given 
that a petition has been filed for (here state purpose of hearing) 
which will be for hearing in this court on —-_—___--__,, 19 » at 
—_—_—___—_—_——— o’clock, —. M. 


County Judge 
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NOTICES IN SHORT FORM PROCEEDINGS 


(8) NOTICE TO CREDITORS AND HEIRS 


County Court of ——__——__-———_—- County, Nebraska. Estate of 
, Deceased. 

The State of Nebraska, to all concerned: Notice is hereby given 
that —-___—___— has filed a petition alleging that said deceased 
died —_—_-_—____, 19 , a resident of ————__———_ County, 
seized of (description of real estate), in which petitioner has de- 
rived an interest (here state nature of petitioner’s interest), praying 
for a determination of the time of death, the heirs, degree of kinship 
and right of descent of real property, of the deceased, which petition 
will be for hearing in this court on ————_————-,, 19. , at —— 
o’clock, —. M. 


County Judge 


(9) NOTICE TO CREDITORS, HEIRS, DEVISEES 
AND LEGATEES 


County Court of ————__-—_—~——- County, Nebraska. Estate of 
, Deceased. 

The State of Nebraska, to all concerned: Notice is hereby given 
that a petition was filed on —___—_—_—__, 19 —_, alleging that 
the deceased died -—_—_—_—_—__, 19. , a resident of ————_____ 
County, —_-_——_—_—, and praying for the probate of the will and 
the descent of the real property of the deceased according to the 
will and without administration, which petition will be for hearing 
in this court on ————__~_——,, 19. , at o’clock, —. M. 


County Judge 


2. PRE-TRIAL PROCEDURE: FORMULATING IS- 
SUES. 


(a) In any civil action in the district court after is- 
sues have been joined the court may in its discretion 
direct the attorneys for the parties to appear before it 
for a conference to consider 


(1) The simplification of issues; 


(2) The necessity or desirability of amendments to 
the pleadings; 


(3) The possibility of obtaining admissions of fact 
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‘ and'of documents which will avoid unnecessary 
proof; 


. (4) The limitation of the number of witnesses with 
a view of avoiding improper cumulative testi- 
mony; 


(5) The advisability of a preliminary reference of 
issues to a master for findings to be used as evi- 
dence when the trial is to be by jury; 


(6) Such other matters as may aid in the disposi- 
tion of the action. 


The court shall at the time of the pre-trial hearing 
make a record of the proceedings which recites the ac- 
tion taken at the conference, the amendments allowed 
to the pleadings, and the amendments made by the 
parties as to any of the matters considered, and which 
limits the issues for trial to those not disposed of by 
admissions or agreements of counsel; that counsel shall 
forthwith acknowledge their assent thereto, or, in the 
alternative, state into the record any and all objections 
they may have thereto; and such order when entered 
controls the subsequent course of the action, unless modi- 
fied at the trial to prevent manifest injustice. The court 
in its discretion may establish by rule a pre-trial calendar 
on which actions may be placed for consideration as 
above provided and may either confine the calendar to 
jury actions or to non-jury actions or extend it to all 
actions. 
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INDEX TO RULES OF COURT . os 
(References are to rule numbers) - 


I 
PRACTICE IN SUPREME COURT 


Advanced Cases toy eh Ps 
Brief day -__..____- Gee eh a Nate faut oe nO 
Submission, time of ~.-.-.--__---------------------- 13 


Advancement of Cases | 


Cases; «stated! 2222: 2.052 Sock et ee 16 
Criminal cases ~~ ...--.------------------------.-- 16 
Original actions ~___...-----..---__----------------- 16 
Public interest, questions involving ---------.-----. 16. 
Unemployment Compensation cases ------2------.---- 16 
Workmen’s Compensation cases _-._.._-----._------.- 16 
Affidavit 7 
Bill of exceptions, extension of time —.__---------_-_ Te 
Motions, in support of ~_-----------.- Sie ie Tb 
Poverty, effect on costs _-----____.__-----___-_-_- 3a 
Amicus Curie 
Briefs; filing ‘of 22 22----- sos coc sees eee ek ees 10d 
Application 
Additional time for argument __...__--._..-------____ 18a 
Bail, criminal case ___.._._-----.----_____- eat ts Sort ets 6b 
Bill of exceptions, extension of time ~.___ fe Stent Te 
Original action, leave to commence _.__--.2._---__2_- 2a 
Suspension of sentence, criminal cases _.---._____-.- 6b 
Argument 
Additional time  _.-----------------------_..------- 18a 
Cases). 2220. Su Sekiesseceectceseec she see te seeks 18a 
Extension of time ----__---._--------_--__------- St 18a 
Motions, other than motions for rehearing —~..---.--- 18b 
Motions for rehearing ---------------------------- 19b 
Oral, not allowed 
advancement of cases --..._._._--__-._.--___-~-- 16 
continuance, motions for ..__.._----------------- 14b 
mandate, motion to recall ~_.--_._________------ 21¢ 
Regular sessions for ------------------------------ 12 
Time ‘allowed. ouc-c eos ccceeecole sees le te sceea le 18a, 18b 


Assignments of Error 
Briefs; inv au 22 seve oes seve sk etek 8 
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Attorneys of Record 


Amicus curiz, briefs served on _.___.-__-.-_-----_-_- 10d 
Briefs, served on ~_~--.-..---_.__----.----~--------- 10b 
Call,:-:mailed : t0::si2 -<22e5.202205--- scene ses dnccee lda 
Continuance of representation _.__.-_--_--_-.------- le 
Motions, service on ---..----_---__-----_-~--------- 11b 
Names on briefs ...-.---_---_.---.----------------- 9b 
Notice of substitution ~.--....--_-.-_-___------.---- le 
Rehearings, request for oral argument ~---------_--- 19b 
Bail 
Admission to (2s-weesosiscosss sscscsss son ete ee 5, 6b 
Application, to whom made __..--.-------.---.----- 6b 
Failure to apply for, effect _-___---...-_------------- 6b 
Bill of Exceptions 
Briefs, how referred to ___---.-.--------------------- 8a 
Case. stated: 222.226 22 s2s52ece cele ose ee ese cea sce Te 
Cértification® (22225225. 3ceceesdescescuteuccse sees Td 
Depositions® -im. ..-s2s- 222 oscsess-csceselsewetecesuss Tb 
Exhibits: {itt} 1 cic2ssicocc esses oe os coe cae ee ast Tb 
Extension of time, requirements -_------------------- Tec 
Filing: 202-22 22 ened en eee cc te sseecesecieses qd 
BOrm...Of; vacteoc2e en fee los Me A Cee ek Tb 
Index: 1. ss2u cess ese he esees cs ee seees Sesto fa 
Bond 
Bail, conditions _._.----.---.-----_----------------- 6b 
Costs; required: 2.620 -2555.02=t 2526 eee tls 3b 
Dismissal, failure to furnish ~----.------------------ 3b 
Supreme Court of U. S., appeal to _.--._.-.--------- 21b 
Briefs 
Amicus curiz, filing of --.-.---.------------------- 10d 
Appellant: 25222222 3s2- ctor see Se sete eens 8a 
Appellée™ 2 2c cs el te ssc ok seco sc sc cece essa se 8b 
Citations, how made ~--~---_-------------------~----- 8a 
Costs, taxation’ ‘of ..-L222220¢-35 42 ssnee ecetscstee Sef 
Cover, form of ----.------------------------------- 9b 
Cross-appeal, assertion in _----~--.----------------- ld 
Cross-appeal, division for ----.-----------._-------- 8b 
Default in filing, effect ..----.----_----------------- 15 
Defendant in error —-----.-.----------------------- 8b 
Defendant, original action ~..-----.----------------- 8b 
Extension of time, taxation ~.-----..-.------------- of 
Failure to comply, effect ~----.----------.---------- 9d 
Filing 


advanced cases -_--_._---------------------+---- 10a 


Call 
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amicis: Curie: 21.222 25220222 52. Shi so ce ec e ek 10d 
Civil! Cases: pa2322-322525 cs ee on cece ee soee lle kS 10a 
criminal cases ___-...--..-.----------~--------- 10a 
number required _.---..--------------------.---- 10c 
original cases _.------------------------------- 10a 
rehearing: 25.22 s6.2cs2--5 Stoo Ses co sects 10e 
Unemployment Compensation cases —.....---.--- 10a 
Workmen’s Compensation cases ~---.------------ 10a 
Method of service ....._-__-..----_.--_.--_..---__-- 10b 
Plaintiff in error ~.--..._--._--.. 1 ----_--_- eee 8a 
Plaintiff in original action ~-___.._.......-_..-_____. 8a 
Preparation ___.--..____- 1-1-2 eee ee 8 
Printing, size and type _--__-------__-___-____--___-- 9a 
Registered mail, service by ._.._--.--------_-_------ 10b 
Rehearing, how prepared —.--..-.____.--_---__--__-_ 8d 
Remittitur’. 222222 c. cu esucce od hse De ee ee 8b 
Réply® brief 2225-25. 222222 2h Si eases 8c 
Continuance, while on ..---_-.-------.-..----.-.---- lda 
Definition of --.--.-.----..--.--2 eee 14a 
Designation of cases _..-..---------------._-______ 13 
Oral argument, additonal time, request before __.___ 18a 
Submission of cases, notice of ...---.--___--_.-__-_ 14a 


Capital Cases 


Suspension of sentence _-._-.------_-----._------____ 6a 


Cases Stated 


Advancement of --_------------------.-------------- 16 
Contents™222 220202 .seol a= s62s bes neces tees Te 
Wain gs sows a ees ocsehesahoecc ices sece te seeks Te 
Clerk of District Court 
Bill of exceptions, duties -_.-----.-----_____-__--_. Td 
Case stated, filed with —~----...--__-__-----.___--____ Te 
Certificate of parties, preparation ~_..____...---__._ 1b 
Docket fee paid to ~---------..--------______-_____ la 
Notice of appeal, filed with _-.___--________.--__._____ la 
Clerk of Supreme Court 
Briefs 
refusal to file, when _-.---__.---__--.-__..-____- 9d 
taxation of costs ~...--.---.-..--.-.---------____ of 
Constitutional questions, notice filed with ___.______ 17 
Designation of parties --_-.-----.---.---._----______ lb 
Docketing of cause ~_.---------_.---.------------___ 1b 
Motions, filing with .-._._-..-__-__--__. 22 _____ Le 11b 


Record withheld from, rehearing, effect -__.___..._____ 19d 
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Supplemental transcript, filing -...-..-.------------- 
Suspension of sentence, capital cases ~._------------- 
Writ of error, issuance ..._...--------------------- 


Constitutional Questions 
Notice required -_.-_-_-_.--------------.--.--_----- 


Costs 

Advance payment, when required ___-....------.----- 
Bond for, required .--.------------__-----------__-- , 
Cross-appeal, taxable when _-----------.----------_- 
Docketing: tees: 222225 ssass2 esas oe ee eS 

Printing:.of. briefs* 22>. - 2-2 2 2225255 sseee siete ce 
Rehearing briefs, when taxable .__-----------..------ 
Reply brief, not taxable ~_----.--.--------~--------- : 
Security for 22 tec. ci essisces ost e-bseece ec ceeee 
Unemployment Compensation cases __---------~------ 
Workmen’s Compensation cases --_.---------------- 
Unnecessary, taxation of ------..--~------------~--- 


Criminal Cases 
Advancement of ....------.------------~------------ 
Brief) Day 2222222 onset 2 Se besd Bove ee sees 
Capital cases, suspension of sentence __..--.--------- 
Petition in error, filing ~.-.------------------------ 
Poverty, advance costs, not required ___-----_--_--- 
Writ of error, issuance ~.--.---._------------.----- 


Cross-appeal 
Assertion in. brief? u.2--=_--.2s-3222.- 2222s sshese 
Brief, how prepared ____--_-_.----------.----------- 
Manner of taking ___----.--------------~----------- 


Death Sentence 
Suspension of ..2-2.<.22-+--222s022.024242-e22 22-25 


Defaults 
Entry of, when __..--._------.----.-----.---------- 
Failure to file brief, effect _.___.._--...--.-------_- 


Disciplinary Proceedings 
Costs, advance, not required ___._-_----.____.------ 


Dismissal of Appeal 


Bond, failure to furnish __-----..-----.-.------.---- 
Failure to file briefs _.__--..------.---_-------_-__-- 


Docket Fee 
Amount. 2 <=" 22 se ee ees ees Mee 
Appellant: s22222 2.42252 seee eee sebestee kee eSiee tse Uw 
Appellee:s2- 22.0222 vssccoewe ses oecisessecscce se ase 
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Not required, certain cases -----------------------~--- 8a 

Transmission to clerk ~-----------~--------4------- oe 1b 

Wiiere: paid ..2- 2222 22s ase beech c ce la 
Docketing . a eee 

Cause, manner of __._----------~------------------- Ib 

Fee, transmission ~_..._---------------------------- 1b 

Submission, in order of -----------------=------:--- 13 
Encyclopedias . ; 

Citation of, manner -..----------------- Spommedeas a 8a 
Fees . 

'* Appellant ._._.._-..__-_.----------------- bailey hia la 

Appellée: 2-225 2cce 22s ee sesi cates fec32 Sewsceehe 3a 

Not required, certain cases -.--------/-1--------+---- 3a 
Guardian ad Litem : 

Continuance of representation .---.---.------------- * le 
Habeas Corpus Cases 

Costs, advance, not required _.._.-_--_------------- be. 3a 
Homicide 

Cases involving, notice required __.---.--------_---- 17 
Index 

Briefs; to! ooo ee ere eee ets 8 

Bill of Exceptions, to --.--------------------------- Ta 

Transcript, t0:\--22---2-2---+2s~5-2se5-5205--2 5-5-2 4b 
Instructions 

Transcript, set forth in ~._----_.....-_-_-__.--.L-- 4b 
Jurisdiction 

Appeal, when perfected ~----._-----_---i----------- la 
Leave of Court , ; 

Amicus curiz, briefs, when required .....-__--__--__ 10d 

Original actions, commencement --.__-_-----....---- 2a 

Supplemental transcript, filing of isu te dsOeeeceot aces 4c 
Mandates 

Issuance: 22252562 ssc ce eee eas 21a 

Motion to recall ~----_---___-_--___-__ ee 2ic 

Stay pending appeal to U. S. Supreme Court ____--___- ' 21b 
Motions, Except Motions for Rehearing ; 

Affidavits, use of ---..---------2__ lic 

Bill of exceptions, extension of time —.__.._.________- Te 

Copies, service of -----_--.-.---.---_______ eee . Ale 


Form -._------- fGen tat th Te cto Ses Bee ore eels at cal -lla, lic 
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Notice of hearing ~----.--.-.----------------------- 11b 
Proof of service ..-----.-.-..---.---~---------+---- 11b 
Writing, in, required to be -------------------------- 11b 
Motions for Rehearing 
Briefs 
filing: of 2225226 Sassoon ite se ses ate cect sees 10e 
number required ..._------------~--------------~ 10e 
preparation of ~---.---------~------------------ 8d 
Denial for withholding of record ~-------.-.---.-.--- 19d 
Porm wich edeecccuesee as Soest sts sivebi sess 19a 
Mandate, not to issue during pendency ~-.-------~--- 21a 
Number of copies ~.-.------.---..----~-------------- 19a 
Oral:-areument: 22.s222o2.22 22 ses scde see see- ss se- 19b 
Printing, requirement of _--..--.-------------------- 19a 
Request for oral argument ~..._------.-------------- 19b 
Submission: 0f 0 o2c.2 soul lcccon cece esc estates sec 19b 
Time. of: filing’ <2: 22-s0ecebsehsteteessteee lull Se 19a 
Notice of Appeal 
: Where filed  ~....._._-...--._-..---.-----------..-- la 
Original Actions 
Advancement of —-.-...----------------------------- 16 
Brief ‘day’ 222 fo eee sehen ene chee sso eee ss 10a 
Briefs, preparation ~-.----------.--~---------------- 8 
Commencement _..-------~--~-----------.-~-------+-- 2a 
Leave of court required _-------------------------- 2a 
New trial, motion for ~----------------------------- 19¢ 
Procedure:-o.-- cases se sisoos cee j estes eee ee te seas 2b 
Rehearing, motion for ~---~-------.------------_---- 19¢ 
Parties 
Case stated, may agree to __.----------.----------- Te 
Designation of, manner ~-~-~---.-----~--~---------- 1b 
Representation of -.--.--.--.------------------.--- ‘le 
Stay pending appeal to U. S. Supreme Court _-.-____-- 21b 
Printing 
Briefs, ‘required: ice 222224225. G2s2eeo2 seed os te ok 9a 
Costs .of, taxation 2.-+-<-5-5----22-s--46-2-52-2-25. 9e, Of 
Motions for rehearing, required ~----.---------------- 19a 


Procedure on Appeal 


Attorneys of record, designation - -~--------------- le 
Cross-appeal ~-----.-------~-.-------.--------------- 1d 
Docketing of cause ..._..---------------~------------- 1b 
Perfecting of appeal -_-----.---------~-----.-_-._-- la 
Special tribunals, appeal from ~~.-----..-__-_----.-- le 


State Railway Commission, appeal from _-_-_._..-.- 1c 
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Proposed Call 
Continuance, while on ~_~--..------------.---------- 14b 
Definition:, 2. oo cicscc chess ot eo 14b 
Submission of cases, notice of ~--------------------- 14b 
Rehearing 
Additional briefs, filing ~----.------------------__-- 10e 
Brief on, form: 22222--+2 esses ese ses ee essce 8d 
Mandate not issue during pendency ....-------------- 21a 
Motions 
record withheld __.---.-----------_-_----------- 19d 
LOM? (22h ak bie Ss ee Ce ee see 19a 
oral argument on —-_--------------------~------- 19b 
Original actions, on ~-_----------------------------- 19c 
Priority in submission ---------.----------------~--- 13 
Taxation of costs, brief on --.----------------------- 10e 
Remittitur 
Brief, special assignment ~-.------------------------- 8b 
Security for Costs 
Bond required -.._..--------------------.---------- 3b 
Dismissal, failure to furnish ___-.---------------_-_- 3b 
Service 
Briefs 
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Motion to recall mandate ~....-_____-_---_--_-------. 21c 
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Poverty affidavit -..---.---.----------------------- 3a 
Suspension of sentence ------.-----_---_------------- 6 
i. Writsof- error 2:22.22 22c. sce oc os Bee Sees 5 


Submission of Cases 


Advanced cases, time of _-----..---~---------------- 13 
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Civil cases, time of _-.-...-.-------------------~--- 18 
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Supersedeas Bond ; 
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Supplemental Transcript 
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Piling? oco2o2  ol ds sos kee sch een seb el eee ees 4c 
Suspension of Sentence 
Application for ~----------------------------------- 6b 
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Custody, absence of bail ~--------------------------- 6b 
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Misdemeanor cases -.------------------------------- 6b 
Writ of error, endorsement on .--------------------- 5 
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Briefs, how referred to ---------------------------- 8a 
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Advancement of ._---------------------------------- 16 
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Workmen’s Compensation Cases 
Advancement of _..._-_.-.------------------------ ae 
Brief: day (2223-232 n2eeeed teens eee ete else ‘ 
Docketing fees not required ----_--.._____--_---- eee 


Writ of Error 
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II 


ADMISSION OF ATTORNEYS 


Admission of Attorneys 
Application 
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Livery Stable Keepers. As a general rule a livery-stable keeper 
who lets a horse for hire impliedly promises or warrants that 
the horse is suitable for the purpose for which it is let, and 
he is liable for injuries resulting from the viciousness or dan- 
gerous propensities of the horse if he had knowledge, or, in the 
exercise of reasonable care, should have had knowledge, of such 
viciousness or propensities. 

Where a riding horse bailed for hire has shown un- 
manageable characteristics, the bailee is not required to dismount 
merely if he has a reasonable opportunity to do so, but he must 
do so, a reasonable opportunity being afforded, if a person in 
the exercise of ordinary care would do so under the 
circumstances. 

Trial. A jury should be fully and fairly informed as to the 
various items of damages which it should take into considera- 
tion in arriving at its verdict. In this respect it is the duty of 
the trial court to instruct as to the proper basis upon which 
damages are to be assessed for each such item. 

It is the duty of the court to instruct the jury upon 
the issues presented by the pleadings and evidence, whether 
requested to do so or not. 


AppEAL from the district court for Douglas County: 


JAMES M. FITZGERALD, JuDGE. Reversed and remanded 
for a new trial. 


(1) 
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Schmid, Snow, Ford & Deming and Donald H. Mc- 
Arthur, for appellant. 


Charles S. Reed and Franklyn K. Norris, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLaucH, JJ. 


Simmons, C. J. 


In this action plaintiff sought to recover damages for 
injuries resulting from being thrown from a riding horse 
which she rented from defendant, a riding stable oper- 
ator. Issues were made and trial was had resulting in 
a substantial verdict for plaintiff. 

Defendant moved for judgment notwithstanding the 
verdict, or in the alternative for a new trial. The motions 
were overruled. Defendant appeals. We reverse the 
judgment of the trial court and remand the cause for a 
new trial. 


Plaintiff pleaded that defendant was engaged in the 
business of renting riding horses to the public; and that 
she was at the time of the accident of the age of 16 years 
and known by the defendant to be an inexperienced 
horseback rider. She pleaded her riding experience with 
the horses rented from the defendant; that on July 2, 
1953, she went to defendant’s stable to rent a riding 
horse; that defendant rented her a recently purchased 
horse without knowing whether said horse was gentle 
or safe; that before taking the horse which was fur- 
nished to her she advised defendant’s employee that she 
doubted if she could handle the horse and was advised 
that the horse would handle as easy as the horses she 
had been accustomed to riding; and that she rode the 
horse, and without warning or provocation it became 
unmanageable and ran with her into a public street, 
She alleged that an automobile was in the street and 
towing a second car; that the horse ran into the first 
car; and that plaintiff was thrown into the air and 
landed on top of the car being towed. She then alleged 
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that the defendant knew, or in the exercise of reasonable 
precaution should have known, that the horse was un- 
safe for riding by the plaintiff, and that it was negligence 
for defendant to rent the horse to plaintiff. She then 
alleged her resultant damages and prayed for their 
recovery. 

Defendant for answer denied generally. He admitted 
that he was engaged in the business of renting riding 
horses to the public; that he had rented a horse to the 
plaintiff on July 2, 1953; and that a collision occurred 
with the automobile while plaintiff was riding. 

Defendant denied negligence and alleged that he had 
no notice or knowledge and in the exercise of reason- 
able care could not have known of any dangerous pro- 
pensities of the horse; and that it was carefully selected 
and tested to assure its suitability for rental purposes. 

He alleged that the collision was the direct and proxi- 
mate result of plaintiff’s negligence in that she failed 
to exercise due and reasonable care to maintain control 
of the horse; and in that after experiencing difficulty 
with the horse she had an opportunity to dismount as 
an ordinary person of her age and experience would or 
should have done in the exercise of due care. 

He further alleged that in renting and riding the 
horse plaintiff knew, or should have known, that the 
horse might become frightened and unmanageable, and 
assumed the risk. 

Issues were made on a cross-petition of defendant. 
That cause was dismissed by the trial court and is not 
involved in this appeal. 

On the second day of the trial and before plaintiff 
had rested, plaintiff by leave of court, over the objec- 
tion of defendant, amended her petition so as to allege 
the correct name of defendant’s employee who, she 
alleged, had given her assurances as to the horse, and so 
as to further allege that “plaintiff was induced to ride the 
horse on his assurance that the horse was safe for her 
to ride.” 
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The above is a summary of the issues upon which the 
case was tried. 

Defendant contends that the trial court should have 
sustained his motion for a directed verdict because there 
was no proof of negligence on his part; that plaintiff 
was guilty of negligence sufficient to bar her recovery; 
and that she had assumed the risk involved. 

It does not appear that we have heretofore stated the 
rule involving bailment for hire of riding horses under 
these circumstances. 

In 54 Corpus Juris Secundum, Livery-Stable Keepers, 
section 17, page 645, the rule is stated in this way: “As 
a general rule a livery-stable keeper who lets a horse 
for hire impliedly promises or warrants that the horse 
is suitable for the purpose for which it is let, and he is 
liable for injuries resulting from the viciousness or 
dangerous propensities of the horse if he had knowl- 
edge, or, in the exercise of reasonable care, should have 
had knowledge, of such viciousness or propensities.” 

In 24 American Jurisprudence, Garages, Parking Sta- 
tions, and Liveries, section 38, page 498, the rule is 
stated as follows: “A livery-stable keeper who knows of 
the viciousness of a horse he lets for hire, or, by the exer- 
cise of reasonable care, ought to know of its viciousness, 
is liable for injuries resulting therefrom to the hirer. It 
is the duty of a livery-stable keeper to inform himself of 
the habits and disposition of the horses which he keeps in 
his stable for hire; and if he knows that they are danger- 
ous and unsuitable, or, by the exercise of reasonable 
care, can ascertain such facts, he is liable for any in- 
juries to his customers resulting from their vicious pro- 
pensities. A liveryman, however, does not warrant that 
a horse is free from defects which he does not know of 
and which he cannot discover by the exercise of due 
care.” 

In the annotation to 131 American Law Reports at 
page 847, the rule is stated as follows: “* * * one who 
lets a horse for hire, although not an insurer of the 
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horse’s fitness, is under an obligation, sometimes spoken 
of as an implied warranty, to furnish an animal which 
is reasonably safe for the purpose known to be in- 
tended, and for a failure to use due care to discover 
dangerous propensities in such animals, or to disclose 
them to the hirer, he may be held liable for personal 
injuries or death resulting from such neglect; * * *.” 

We state the evidence in the light of the established 
and often repeated rule that in determining such a motion 
the plaintiff is entitled to have every controverted fact 
resolved in her favor and to have the benefit of every 
inference that can be reasonably deduced from the 
evidence. 

Plaintiff offered evidence as follows: 

The defendant had two employees who are referred 
to in the record as “Carl” and “Charlie.” We will use 
those names. 

Plaintiff began her riding at the defendant’s stables 
on May 31, 1953. She explained to Carl and Charlie 
that it was the first time she was to ride and asked for a 
gentle horse. Thereafter she rode some six or seven 
times on two different horses without incident. 

The afternoon of July 2, 1953, she and five compan- 
ions went to the defendant’s stables to ride. Plaintiff 
asked Carl for the horse she had ridden the last time. 
Charlie then came in from the trail riding the horse in- 
volved in this accident. The horse was “rearing” and “act- 
ing up.” Charlie asked plaintiff to ride the new horse. She 
was “kind of afraid of him.” Charlie said he was “okay” 
and that plaintiff could handle him. While they were de- 
bating about it Carl came up and said that plaintiff should 
not have the new horse and that he (Carl) didn’t think 
plaintiff should handle him. Charlie persisted. Carl 
said, “Well, be careful then.” Charlie persuaded plain- 
tiff to ride the horse around the barn. The third or fourth 
time around he got “a little high,” became unmanage- 
able, and ran. Plaintiff told Charlie she could not take 
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him and was told that the horse would be all right after 
he got on the trail. 

Charlie then left to go up the trail with another party. 
Plaintiff rode in that direction. The horse ran and she 
had a hard time stopping him. Charlie was there where 
the horse stopped. Plaintiff told him that she could not 
handle the horse and was going to take it back to the 
barn. Charlie said: “He is like this when he is alone, 
but when he is with other horses in a group he will be 
okay” and “Go on, try him.” 

Plaintiff then rode back up to the barn, joined with two 
of her friends, and started back up the trail. The horse 
“took off” and ran again, left the trail, went over a hill 
and onto a golf course where plaintiff finally got him 
stopped. Her companions came up and with one on 
either side they started back to leave the horse at the 
barn. The horse “bolted,” ran through the park, across 
the street, and into the car. Plaintiff tried to stop him 
and could not. At no time did she urge the horse to go 
faster than at a walk. 

Defendant to sustain his defense of due care, offered 
evidence summarized as follows: 

The riding horse involved in this matter was 9 years 
old. Prior to its ownership by the defendant it had been 
used by a farmer about his farm, on the highway, and 
in handling cattle. The farmer was an experienced rider. 
The horse showed no unsafe characteristics at that time. 
About 6 months before the accident it was purchased 
by an Omaha man who used it in connection with other 
riding horses for private riding and not for hire. It 
was ridden by adults and a 14-year-old girl who was 
an experienced rider. The latter testified that usually 
this riding was done on or about the premises of the 
owner. There were four children who often rode at 
the same time, each having his certain horse. “* * * 
we would always race up and down the lane to see which 
horse won, and my horse always won.” “Every time 
we went down and up we would run them,” and that this 
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occurred “a good many times.” It does not appear de- 
fendant knew of this use. 

The defendant purchased the horse from the above 
owner and just before doing so the 14-year-old girl had 
ridden the horse to defendant’s stables. The defendant 
purchased the horse on June 30, 1953, and it was de- 
livered either that day or the next day. Before buying 
the horse defendant rode it about the ring and his prem- 
ises. The defendant was an experienced rider. Other 
boys and men, all experienced riders, rode the horse 
under like circumstances. The riding was without in- 
cident. The horse was shod on Wednesday, July 1, 1953. 

On July 1, 1953, after the horse was shod, Carl rode 
him twice around the bridle path, a trip of probably an 
hour and a half. After Carl had ridden the horse, the 
defendant then rode it through the park for some 4 or 
5 miles to get the horse acquainted with the path and 
find out “if he would be a useful horse for a beginner 
or an amateur rider.” Defendant did not test the horse 
by having it ridden by an amateur rider, nor did he test 
it by riding it with other mounted horses on the trails. 

The question then is: Is plaintifi’s evidence sufficient 
as a matter of law to take the issue of negligence to the 
jury under the above rules? 

We deem the evidence sufficient as against the test 
of a motion for a directed verdict. It presents a jury 
question. 

Defendant further contends that when the plaintiff 
stopped the horse on the golf course, before starting to 
the barn, and before the horse bolted the last time, she 
was then in control of the situation; she knew the pro- 
pensities of the horse; defendant’s employees were not 
there; plaintiff could have then dismounted and walked 
to the barn; that she elected to continue riding the horse 
and thereby assumed the risk; and that because of that 
fact, a directed verdict for the defendant should have 
been made. 

In Landrum v. Roddy, 143 Neb. 934, 12 N. W. 2d 82, 
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149 A. L. R. 1041, we discussed the conditions under 
which the doctrine of assumption of risk was applicable 
in negligence cases. That was an action for personal 
injuries resulting from an automobile accident. The evi- 
dence showed a long-continued period of riding in a car 
at excessive speeds for a considerable distance and the 
use of intoxicating liquors, It appeared that near the 
end of the journey, and before the accident occurred, 
the plaintiff had an opportunity to get out of the car at 
a point where other transportation was available. As- 
sumption of the risk was urged. We held that factor 
entered into and was a part of the question of contribu- 
tory negligence which should be submitted to the jury. 

Applying language quoted with approval in that opin- 
ion to the situation here, the rule is that where a riding 
horse bailed for hire has shown unmanageable character- 
istics, the bailee is not required to dismount merely if he 
has a reasonable opportunity to do so, but he must do so, 
a reasonable opportunity being afforded, if a person in 
the exercise of ordinary care would do so under the cir- 
cumstances. That presents a jury question under the 
evidence here. 

The trial court did not err in denying defendant’s mo- 
tion for a directed verdict. 

Plaintiff pleaded that “under the attendant circum- 
stances, it was negligence for the defendant to furnish 
this unsafe horse to the plaintiff when defendant knew, 
or in the exercise of reasonable precaution, should have 
known the horse was unsafe for riding by the plaintiff.” 
Defendant joined issue on that matter. 

The trial court in its instruction No. 3 told the jury 
that “before plaintiff can recover * * * the burden is 
upon her to prove by a preponderance of the evidence 
that the collision was caused by negligence of the de- 
fendant * * * in renting to her the particular horse in 
question.” | 

Defendant complains of the insufficiency of the in- 
struction. The court did not point out in this nor in any 
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other instruction the elements of negligence which the 
plaintiff was required to prove, nor did the court set out 
the standards or the duty of care owing by the defendant 
to the plaintiff. The jury was left to be its own judge 
of issues, what constituted negligence, what were the 
rights of the plaintiff, and the measure of the liability of 
the defendant. 

Again in instruction No. 4, the court told the jury if 
it found that the plaintiff “used reasonable care and that 
the accident was caused by negligence of the defendant, 
then your verdict will be in favor of the plaintiff.” 

In instruction No. 5, the court told the jury that it was 
its duty to determine whether plaintiff’s continuing to 
ride the horse was caused by the assurances of the de- 
fendant’s employee Charlie “and if plaintiff has made 
such proof of negligence on the part of defendant by a 
preponderance of the evidence, then it will be your duty 
to return a verdict for the plaintiff * * *.” Obviously by 
this instruction the court took from the jury all ques- 
tions of negligence and contributory negligence. It 
caused the defendant’s liability to be decided on the sole 
questions: Were the assurances made, and did the plain- 
tiff continue to ride the horse because of the assurances? 

By instruction No. 6, the court instructed the jury that 
defendant alleged that “the accident was caused by 
negligence of the plaintiff in failing to exercise due care 
in the handling of the horse. This is called contributory 
negligence.” 

Defendant also alleged plaintiff’s negligence in failing 
to dismount as an ordinary prudent person of her age 
and experience would or should have done. At no place 
in the instructions was that question submitted to the 
jury, although it was a proper element under the evi- 
dence on the issue of contributory negligence. 

The trial court instructed the jury that before the de- 
fendant could avail himself of the defense of contributory 
negligence, he had the burden of establishing by a pre- 
ponderance of the evidence that the plaintiff was guilty 
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of negligence. Again there were no standards or state- 
ment of issues given to the jury. 

The trial court did not advise the jury as to what its 
finding was to be if contributory negligence was proven. 
Nor did it instruct as to comparative negligence as it 
exists in this state. See § 25-1151, R. R. S. 1943. 

The errors in the instructions above reviewed are ob- 
viously prejudicial to the defendant and require a re- 
versal and remand for a new trial. 

Defendant further assigns error as to the instruction on 
the measure of damages. This subject is extensively 
discussed in our opinion in Borcherding v. Eklund, 156 
Neb. 196, 55 N. W. 2d 643, wherein we stated this con- 
cluding rule: “A jury should be fully and fairly in- 
formed as to the various items of damages which it should 
take into consideration in arriving at its verdict. In this 
respect it is the duty of the trial court to instruct as to 
the proper basis upon which damages are to be assessed 
for each such item.” 

A reversal being required, we do not deem it neces- 
sary to discuss this assignment at length. The instruc- 
tion is confusing at best in that in the concluding sen- 
tence it refers to the pain and suffering which plaintiff 
will endure in the future and then appears to limit the 
compensation to the pain and suffering “that she has 
endured.” Such an instruction could be prejudicial to 
the plaintiff, and about it plaintiff makes no complaint. 
We refer to it here as indicative of the care that should 
be exercised in the drafting of instructions. 

Defendant also complains of the failure of the court to 
give a large number of tendered instructions. To de- 
cide those questions at this point would be to antici- 
pate the requirements of facts and issues at a subsequent 
trial. 

It is the duty of the court to instruct the jury upon 
the issues presented by the pleadings and supported by 
the evidence, whether requested to do so or not. Bor- 
cherding v. Eklund, supra. 
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The fact that we have not discussed requested in- 
structions or other instructions given is not to be con- 
strued as approval or disapproval of them. 

Defendant also assigns as error the allowing of the 
plaintiff to amend her petition during the course of the 
trial; the striking and excluding of opinion evidence as 
to the character and suitability of the horse; the failure 
to grant a motion for a mistrial; and that the verdict is 
excessive. These are matters which may not arise in a 
new trial and are not necessary for determination now. 

The judgment of the trial court is reversed and the 
cause remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


Roy E. POWELL, DOING BUSINESS AS POWELL IMPLEMENT 


COMPANY, APPELLANT, v. ALVIN EDWARDS, APPELLEE. 
75 N. W. 2d 122 


Filed February 17, 1956. No. 33846. 


1. Usury. Any loan made by a licensee under the installment loan 
law in excess of $1,000 wherein an interest rate in excess of 9 
percent per annum is contracted for is void and the licensee 
shall have no right to collect or receive any principal or collect 
any interest on such loan. 

An installment loan in excess of $1,000 wherein an 
interest rate in excess of 9 percent per annum is contracted 
for, which would be void if made by a licensee under the 
installment loan law, is void and the lender shall have no 
right to collect or receive any principal or collect any interest 
on such loan. 

3. Appeal and Error. A judgment rendered by the district court 
which is free from error is not rendered invalid by the fact that 
the court gave an incorrect reason therefor. 


AppeaL from the district court for Dundy County: 
VicTOR WESTERMARK, JupcE. Affirmed. 


Daniel E. Owens, for appellant. 
Hines & Hines, for appellee. 


Gross, Welch, Vinardi & Kauffman, amici curiae. 
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Heard before Srmmowns, C. J., CARTER, MESSMORE, 
‘YEAGER, CHAPPELL, WENKE, and BosLAueu, JJ. 


YEAGER, J. 

This is a suit on a promissory note by Roy E. Powell, 
doing business as Powell Implement Company, plain- 
tiff and appellant, against Alvin Edwards, defendant 
and appellee. 

By the petition the plaintiff alleged that on June 12, 
1952, the defendant executed and delivered to plaintiff 
his promissory note for $2,083.76 payable in four equal 
installments of $520.94 each, payable August 1952, Feb- 
ruary 1953, August 1953, and February 1954, with inter- 
est on unpaid balances after maturity at the highest 
lawful contract rate; that $520.94 had been paid; and 
that there was due and owing with interest $1,664.14. 
The suit was for $1,664.14 with interest from October 
18, 1953. 

To the petition the defendant filed an answer, an 
amended answer and cross-petition, and a second 
amended answer and cross-petition. To the second 
amended answer and cross-petition the plaintiff filed a 
reply and answer to the cross-petition. The submission 
of the case was on the petition, the defendant’s second 
amended answer and cross-petition, and the reply and ~ 
answer to the cross-petition. 

By the answer the defendant generally denied all al- 
legations of the petition except those admitted to be 
true. He admitted signing the note in question and that 
he had paid the first installment of $520.94. 

As an affirmative defense the defendant pleaded sub- 
stantially, to the extent necessary to set it forth here, 
that on May 29, 1952, he purchased a tractor from plain- 
tiff the agreed price of which was $2,700 and that he 
gave in exchange a tractor of the value of $900; that he 
signed the note in question and also a chattel mortgage 
to secure it; that the plaintiff represented that the note 
was for the difference together with finance charges 


VoL. 162] JANUARY TERM, 1956 13 


Powell v. Edwards 


and premium for necessary insurance upon the tractor; 
that plaintiff prepared the note and chattel mortgage 
upon forms furnished by Securities Acceptance Corpo- 
ration and that the amount of the note was fixed by 
plaintiff pursuant to a rate book supplied by the Securi- 
ties Acceptance Corporation; and that although the note 
was taken in the name of plaintiff it was in actuality 
taken by plaintiff as agent for the Securities Accept- 
ance Corporation. 

The defendant further pleaded that the note and mort- 
gage were void and that neither principal nor interest 
was collectible for the reason that the transaction was 
violative of the provisions of sections 45-114 to 45-162, 
R. R. S. 1943, as amended; that it was violative of the 
installment loan law in the following particulars: That 
plaintiff failed to deliver to defendant a statement in 
the English language in clear and distinct terms, (a) 
the amount and date of the loan, (b) a description of 
the payments required, (c) the type of security of the 
loan, (d) the names and addresses of the licensee and 
all persons obligated on the note, and (e) the agreed rate 
of charge; that the plaintiff failed to deliver to the 
defendant within 15 days after making the loan an exe- 
cuted copy of the insurance policy; that plaintiff failed 
to comply with the laws relating to the operations of 
licensed loan companies; that the plaintiff made exorbi- 
tant and confiscatory charges; that the plaintiff deducted 
and received charges on the loan in advance; that the 
direct or indirect charge for interest upon the note and 
mortgage was in excess of the legal limit of 9 percent; 
that the plaintiff conducted the business of making loans 
within a place of business in which other business was 
conducted contrary to the prohibitions of statute; and 
that at all times mentioned the plaintiff was acting as 
the agent of the Securities Acceptance Corporation, a 
licensee under the installment loan law. The statutory 
provisions above referred to are a part of what is com- 
monly referred to as the installment loan law. 
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As indicated the defendant filed a cross-petition. It 
however requires no consideration here. The decision 
upon it was unfavorable to the defendant but no appeal 
or cross-appeal has been taken from that decision. 

In response to the answer the plaintiff filed a reply 
and answer to the cross-petition. In it the allegations 
of both were generally denied. 

The action was tried to a jury at the conclusion of 
which the defendant moved for a directed verdict in his 
favor. The grounds were that the evidence showed that 
the grounds of defense set forth in the answer, which 
have been summarized herein, had been sustained. 

Thereupon the plaintiff moved for a directed verdict 
in his favor. It related in part to the cross-petition and 
in part to plaintiff's cause of action and the defense 
thereto. 

The motion of the defendant was sustained and plain- 
tiff’s cause of action was dismissed. 

The motion of plaintiff to the extent that it referred 
to the cross-petition was sustained and the cross-petition 
was dismissed. It was otherwise effectually overruled. 

The plaintiff filed a motion for new trial which was 
duly overruled. It is from the judgment dismissing 
plaintiff's motion and the order overruling the motion 
for new trial that he has appealed. 

Four assignments of error are set forth as grounds 
for reversal. The first is that the verdict is contrary to 
the evidence. The second is that the verdict is contrary 
to law. Obviously the intent was to assert that the judg- 
ment is contrary to the evidence and the law since 
there was no verdict. The third is that the court erred 
in permitting the defendant to file a second amended 
answer and cross-petition. And the fourth is that the 
court erred in overruling plaintiff’s motion for a directed 
verdict and in sustaining defendant’s motion for a di- 
rected verdict. 

It appears that the first point to which attention should 
be directed is that, assuming that the factual contention 
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is supported by the evidence, of whether or not the 
installment loan law is operative against the transac- 
tion and against the plaintiff. In other words, does the 
fact that the plaintiff committed acts violative of con- 
ditions for the making of loans under the installment 
loan law have the effect of defeating plaintiff’s right to 
recover the principal and interest or either provided for 
in the promissory note in question? 

Sections 45-114 to 45-162, R. R. S. 1943, with amend- 
ments, have reference particularly to installment loans. 
Sections 45-123, 45-138, and 45-139, R. R. S. 1943, have 
been amended in particulars not important here. The 
amendments could not apply in any event since they 
came after the consummation of this transaction. Here- 
inafter, therefore, statutory references will be to R. R. 
S. 1943. Sections 45-156 to 45-162, R. R. S. 1943, have 
no bearing on this case. 

The design of this law is to license and control the 
business of making installment loans and to restrict the 
enforcement of collection of illegal loans once they 
have been made. Primarily the design, as is apparent, 
was that the law should have application to the duties 
and obligations of licensees and the rights and liabilities 
of those obtaining loans from licensees. 

This case does not however present such a situation. 
It presents, under the facts, a situation where the claim 
is that one not a licensee has committed acts violative 
of the prohibitions of the law, thus entitling the defend- 
ant to have the apparent obligation of the note in ques- 
tion declared void and unenforceable. 

This is true since it is clear that plaintiff was not a 
licensee under the law, and while it may be true that 
under the evidence the trial court was justified in find- 
ing that the plaintiff acted in the premises as agent of 
Securities Acceptance Corporation, there is no evidence 
upon which to base a finding that Securities Acceptance 
Corporation was a licensee. The question of agency in 
this respect will be later adverted to herein. 
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Section 45-138, R. R. S. 1943, provides in part as 
follows: “No licensee shall directly or indirectly charge, 
contract for or receive a greater rate of interest than 
nine per cent per annum upon any loan, or upon any 
part or all of any aggregate indebtedness of the same 
person, in excess of one thousand dollars. * * * Any 
contract of loan made in violation of this paragraph, 
either knowingly or without the exercise of due care 
to prevent the same, shall be void, and the licensee shall 
have no right to collect or receive any principal, in- 
terest or charges on such loan.” 

Section 45-153, R. R. S. 1948, provides: “Any person, 
firm, partnership, corporation or association, or officer 
or employee thereof, violating any of the provisions 
of sections 45-138 to 45-145, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be fined 
not less than one hundred dollars nor more than one 
thousand dollars, or shall be imprisoned in the county 
jail for not less than thirty days nor more than six 
months, or both.” 

This section makes all who violate the inhibitory 
provisions of the law, whether they be licensees, of- 
ficers or employees of licensees, or nonlicensees, guilty 
of a misdemeanor. The language in and of itself is 
capable of this interpretation and moreover it would be 
unreasonable to conclude that nonlicensees are free to 
engage in practices barred to licensees. 

Section 45-154, R. R. S. 1943, provides: “Any con- 
tract of loan, in the making or collection of which any 
act is done which constitutes a misdemeanor under sec- 
tion 45-153, shall be void and the lender shall have no 
right to collect or receive any principal, interest or 
charges whatsoever.” 

If therefore the note in question was conclusively 
violative of section 45-138, R. R. S. 1943, either in the 
hands of the plaintiff or in the hands of Securities 
Acceptance Corporation through the agency of plaintiff 
then the entire indebtedness was void and uncollectible. 
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The evidence discloses that on or about May 30, 1952, 
the defendant entered into an arrangement with the 
plaintiff for the purchase of a new tractor. The plain- 
tiff took in exchange as a part of the purchase price an 
old tractor. The balance of the purchase price the par- 
ties agree was $1,800. The defendant testified that the 
sale price of the new tractor was $2,700 and the old one 
was taken in for $900. The plaintiff testified that the 
price of the new tractor was $2,760 and that the old one 
was taken in for $960. Thus there was no dispute about: 
the difference to be paid. The defendant did not pay 
the difference in cash. For what purported to be the 
balance apparently a promissory note and mortgage to 
secure it were prepared by an employee of the plaintiff 
and signed and delivered to plaintiff by the defendant. 
Just what the contents of the instruments were does 
not appear. The instruments do not appear in the evi- 
dence. However it appears that the instruments were 
prepared from a formula furnished plaintiff by Securi- 
ties Acceptance Corporation. The testimony discloses 
that the defendant was informed that the instruments 
failed to conform to requirements of the Securities Ac- 
ceptance Corporation. Thereupon pursuant to instruc- 
tions received from the Securities Acceptance Corpora- 
tion new instruments were prepared by an employee of 
plaintiff which were submitted to and signed by the 
defendant on June 12, 1952. The new instruments were 
a promissory note for $2,083.76, payable $520.94 in 
August 1952, $520.94 in February 1953, $520.94 in August 
1953, and $520.94 in February 1954, with interest 
on the unpaid balance after maturity at the highest 
lawful contract rate, and a chattel mortgage as 
security for the payment of the note. The note 
was made on a form furnished by the Securities 
Acceptance Corporation and made payable at its 
office in Omaha, Nebraska. The note was endorsed 
to Securities Acceptance Corporation by plaintiff first 
as guarantor and then without recourse and immediately 
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delivered. Upon delivery the Securities Acceptance 
Corporation paid to plaintiff $1,800, the exact amount of 
the balance of the purchase price of the tractor. The 
defendant testified that the difference between $1,800 
and $2,083.76 was represented by interest and insurance. 
A policy of insurance was issued and the premium on 
it was $35.36. Thus according to the testimony of the 
defendant the interest charges on the $1,800 were $248.40. 

The plaintiff testified that the difference between the 
$1,800 and the $2,083.76 represented carrying charges on 
the contract. Effectually he testified that the charges 
were figured out by the Securities Acceptance Corpora- 
tion. This appears from a portion of his testimony, as 
follows: ‘“Q- Then this difference of, $1,800.00 sub- 
tracted from $2,083.76 would be $283.76, and deducting 
the $35.36 insurance, the rest of it would be finance 
charges and interest? A- They figure finance charges 
and interest and trips out to see wherever the party 
would be, and stuff like that.” 

On the evidence, the pertinent part of which has 
been summarized, in the plaintiff’s brief and in a brief 
amici curiae on behalf of the Nebraska Association of 
Discount Companies it is contended substantially that 
the transaction involved was an incident of a dealer hav- 
ing one price on an article of merchandise for cash sale 
and another and higher one for a time sale and that here 
was a time sale at the higher price. The further con- 
tention is made that no violation of law was involved. 

It is also contended that insofar as the Securities Ac- 
ceptance Corporation is concerned plaintiff was in no- 
wise its agent and that all it did was to purchase in 
good faith the note and mortgage from the plaintiff, 
which purchase did not constitute the making of a loan, 
but which transaction was lawful and not condemned 
by law. 

It is of course true, as has been pointed out by the 
decisions of this court, that an automobile dealer may 
in good faith sell a car on time for a price in excess of 
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the cash price without tainting the transaction with 
usury, though the difference in prices may exceed law- 
ful interest for a loan. See, Grand Island Finance Co. 
v. Fowler, 124 Neb. 514, 247 N. W. 429; Fidelity Finance 
Co. v. Westfall, 127 Neb. 56, 254 N. W. 710; American 
Loan Plan v. Frazell, 135 Neb. 718, 283 N. W. 836; Under- 
writers Acceptance Corporation v. Dunkin, 152 Neb. 
550, 41 N. W. 2d 855. It is also true that a time sale 
made in good faith at a price in excess of a cash price, 
even though the difference exceeds lawful interest for a 
loan, which price is arrived at by schedules furnished 
by a finance company which solicits contracts so entered 
into between a purchaser and a dealer, may not be re- 
garded as being tainted with usury. See, Grand Island 
Finance Co. v. Fowler, supra; Fidelity Finance Co. v. 
Westfall, supra; American Loan Plan v. Frazell, supra; 
Underwriters Acceptance Corporation v. Dunkin, supra. 

These rules however do not apply where it is proved 
that the transaction was not made in good faith but 
that it was a scheme and a device pursued to evade the 
operation against it of the usury statute. 

The case of Grand Island Finance Co. v. Fowler, supra, 
sustains the validity of transactions made in good faith. 
It may well be said also to condemn those wherein it 
has been proved that it was a scheme and device to 
evade the usury statutes. 

That case in all of its pertinent aspects was like this 
one, except that the action was in replevin by the 
finance company, which finance company occupied the 
same status with regard to the transaction as does the 
Securities Acceptance Corporation here, to recover the 
security on account of default of payment. The de- 
fense was in its legal aspects the same as the defense 
here, 

With regard to that transaction the court said: “If 
the transaction was a loan for usury, as asserted by 
defendant, instead of a sale on time, the contracting 
parties entered into an unlawful agreement.” 
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Thus this court in that case declared very clearly 
that a transaction such as the defendant declares this 
one to be is an unlawful agreement. The case was de- 
cided in favor of the plaintiff and it was decided solely 
on failure of proof that the transaction was tainted 
with usury. The reasonable inference to be drawn from 
the three accompanying cited cases fully support this 
view. 

The Securities Acceptance Corporation is not a party 
to this action and no witness who could in any way 
bind it by his testimony testified in this case. Also 
there is no testimony which identifies its status legally 
or otherwise except to the extent of the testimony re- 
lating to the negotiation of this transaction and receipt 
of the paper by it and the payment of money to the 
plaintiff. 

It follows of course that it may not be bound by the 
testimony given in this case or by any judgment ren- 
dered herein. It follows also of course that the plain- 
tiff bound himself by his own acts as proved and his 
testimony with regard to the transaction as he related 
it to be with regard to the relation of Securities Ac- 
ceptance Corporation to the transaction. 

By his testimony the plaintiff clearly declared that 
the note was drafted for the Securities Acceptance Cor- 
poration to include his cash price of $1,800 and interest, 
insurance, and finance charges on that amount, exacted 
by Securities Acceptance Corporation. His testimony 
is incapable of any other interpretation, notwithstanding 
the insistence of the plaintiff and amici curiae. 

By computation it becomes readily apparent that the 
amount charged to the defendant in the note far ex- 
ceeded the statutory permissible charge of interest on 
an installment loan in excess of $1,000. Section 45-138, 
R. R. S. 1943, provides as follows: “No licensee shall 
directly or indirectly charge, contract for or receive a 
greater rate of interest than nine per cent per annum 
upon any loan, or upon any part or all of any aggre- 
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gate indebtedness of the same person, in excess of one 
thousand dollars. * * *,” 

For this reason, in the light of statutes herein re- 
ferred to, the note was void from its inception, and 
either in the hands of plaintiff or, in the light of the 
testimony of plaintiff, in the hands of the Securities 
Acceptance Corporation, neither the principal nor in- 
terest was collectible. 

In this case no party questions the validity or con- 
stitutionality of the statutory provisions declaring a 
forfeiture of principal and interest in such situations 
as are involved here. The terms of the statute as they 
appear are therefore to be accepted. 

The action of the district court in dismissing the 
petition of plaintiff and rendering judgment in favor of 
defendant must be said to be correct. 

It is true that the finding on which the district court 
rendered its judgment is not the same as the one which 
is the basis for the conclusion arrived at here. How- 
ever the theory on which the determination here is made 
is presented by the pleadings and the record made on 
the trial is germane to the theory. 

The district court found the note given was one to 
which the installment loan law was applicable. It 
further found that section 45-145, R. R. S. 1943, a part 
thereof, exacted a statement from the plaintiff or Se- 
curities Acceptance Corporation to the defendant con- 
taining information relating to the transaction which 
was never given in consequence of which the note was 
rendered void and uncollectible. 

None of the exactions were performed by plaintiff or 
Securities Acceptance Corporation, but on the record it 
could not be said that this failure could be the basis 
for the judgment rendered. 

The exactions of the provision are imposed upon li- 
censees but not upon nonlicensees. The plaintiff, it is 
clear, is not and there is no proof that Securities Ac- 
ceptance Corporation is a licensee. 
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A judgment rendered by the district court which is 
free from error is not rendered invalid by the fact that 
the court gave an incorrect reason therefor. See, Long- 
necker v. Longnecker, 90 Neb. 784, 134 N. W. 926; Kan- 
aly v. Bronson, 97 Neb. 322, 149 N. W. 781; Bastian v. 
Weber, 150 Neb. 709, 35 N. W. 2d 791; Sopcich v. Tange- 
man, 153 Neb. 506, 45 N. W. 2d 478. 

In the light of these observations the conclusion is 
inevitable that the first, second, and fourth assignments 
of error are without merit. The third is not supported 
by legal authority and it has not been presented to this 
court by argument in the brief. It therefore will not 
be considered further herein. 

The judgment of the district court is affirmed. 

AFFIRMED, 


In RE APPLICATION 2312, A PERMIT GRANTED TO THE NORTH 

Loup River PusLic POWER AND IRRIGATION DISTRICT TO 

APPROPRIATE WATER FROM THE NortH Loup RIVER FOR 
IRRIGATION PURPOSES. 


NortH Loup River Pusiic PowrErR AND IRRIGATION 
DISTRICT, APPELLEE, v. Loup RIVER PUBLIC POWER 
DISTRICT, APPELLANT. 

74 N. W. 2d 8638 


Filed February 17, 1956. No. 33867. 


1. Waters. The Department of Roads and Irrigation has author- 
ity, granted by statute, to adjudicate all matters pertaining to 
the granting and cancellation of water rights and priorities. 

When an application for the appropriation of public 

waters has been adjudicated, it becomes a final order unless an 

appeal is taken to this court. 

Section 46-229.02, R. R. S. 1943, does not fix the time 

in which an appropriator must put water to a beneficial use 

under a new application. Its provisions relate solely to the 
cancellation of water appropriations for nonuser. 

The time in which water must be put to a beneficial 

use by applying it to the lands designated in the application must 
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be determined from the terms, conditions, and limitations of 
the adjudicated appropriation. 

The grant of an appropriation is a conditional right 
which becomes a perfected appropriation only when the works 
are completed and the water put to a beneficial use in compli- 
ance with the terms, conditions, and limitations of the appro- 
priation as adjudicated by the Department of Roads and 
Irrigation. 

The volume of water to be diverted, the rate of its 
diversion, and its priority as to time, are controlled by the 
terms, conditions, and limitations of the adjudicated appropria- 
tion and, unless appealed from, it becomes final and is not 
subject to collateral attack. 

Administrative Law and Procedure. The right of the Depart- 
ment of Roads and Irrigation to adopt rules, as provided by 
section 46-209, R. R. S. 1943, is for the purpose of establishing 
a procedure to expedite the determination of matters over 
which it has been given jurisdiction. 

The right to promulgate rules to expedite the deter- 
mination of controversial matters within the jurisdiction of 
the Department of Roads and Irrigation to determine, does not 
authorize such department to establish rules which purport to 
expand, amend, or destroy adjudicated rights. 

A rule promulgated by the Department of Roads and 
Irrigation which authorizes the department to expand, amend, 
or limit an adjudicated right is void and of no force and effect. 
Waters. The Department of Roads and Irrigation has no au- 
thority to grant an extension of time to perfect an adjudicated 
appropriation, except where such authority is expressly granted 
by statute. 

Under the public policy of this state an appropriator 
is not permitted to retain an interest in public waters, to which 
he has a valid appropriation, which are not put to a beneficial 
use within a reasonable time. 

It is the function of the Department of Roads and 
Irrigation to determine what constitutes a reasonable time at 
the time the application for an appropriation is adjudicated and, 
if any interested party is dissatisfied with the findings of the 
department, the remedy is by appeal to this court. 


APPEAL from the Department of Roads and Irrigation. 


Reversed. 


Neighbors & Danielson and Walter, Albert & Lein- 


inger, for appellant. 


24 NEBRASKA REPORTS [VoL. 162 
North Loup River P. P. & I. Dist. v. Loup River P. P. Dist. 


Munn & Norman, for appellee. 


Woods, Aitken & Aitken and Bert L. Overcash, amici 
curiae. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostauau, JJ. 


CaRTER, J. 


This is an appeal from an order entered by the De- 
partment of Roads and Irrigation granting an extension 
of time to October 1, 1957, to the North Loup River Pub- 
lic Power and Irrigation District for completing the 
application of water to beneficial use under water rights 
obtained by it under Application 2312. 

For convenience we shall hereafter refer to the North 
Loup River Public Power and Irrigation District as the 
irrigation district, the Loup River Public Power Dis- 
trict as the power district, and the Department of Roads 
and Irrigation as the department. 

The record in this case shows that on September 15, 
1936, the department granted an appropriation of water 
for irrigation purposes with a priority date of March 
28, 1933, to the irrigation district. The order granting 
the appropriation provided that the construction work 
should begin on or before March 15, 1937, and be com- 
pleted by November 1, 1939. The time fixed for com- 
pleting the application of water to the beneficial use 
indicated was October 1, 1944. The grant of the appro- 
priation contained the following specific limitation: 
“The amount of the appropriation shall not exceed 
260.00 cubic feet per second of time; neither shall it 
exceed the capacity of said ditch or canal, nor the least 
amount of water that experience may hereafter indi- 
cate as necessary for the production of crops in the ex- 
ercise of good husbandry; and, further, said appropria- 
tion, under any circumstances, shall be limited to one- 
acre foot for each acre of land to which water is actually 
and usefully applied on or before October 1, 1944.” 
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On September 16, 1944, the irrigation district filed a 
petition with the department to obtain an extension of 
time within which to apply water to beneficial use under 
the appropriation. An order was entered by the State 
Engineer extending the time to October 1, 1949, with- 
out notice or hearing. On September 27, 1949, a second 
petition was filed by the irrigation district praying for a 
further extension of time to October 1, 1954, for the ap- 
plication of water to beneficial use under its appropria- 
tion granted pursuant to Application 2312. On Sep- 
tember 29, 1954, the irrigation district filed a third peti- 
tion praying for a further extension of time to October 
1, 1959, for the application of water to beneficial use 
under the same appropriation. 

The power district filed objections to the petitions for 
extensions of time filed on September 27, 1949, and Sep- 
tember 29, 1954. The objections in each instance al- 
leged in substance that the construction of the irriga- 
tion district’s irrigation works was completed in 1938 
and that owners of land subject to irrigation under the 
irrigation district’s appropriation could have been sup- 
plied with water for irrigation purposes had they de- 
sired it and, having failed to make use of such water for 
more than 10 years, they had no right to water under the 
irrigation district’s appropriation; and that the depart- 
ment had no jurisdiction, power, or authority after con- 
struction had been completed to extend the time to put 
appropriated waters to a beneficial use beyond a period 
of 3 years from the date water became available. 

The cause was tried before the department and re- 
sulted in an order extending the time to complete the 
application of water to a beneficial use to October 1, 
1957. The sole issue is the validity of the department’s 
order extending the time for compliance with the con- 
ditions and limitations contained in the irrigation dis- 
trict’s appropriation right as granted by the department. 

The disposition of the case depends upon the nature 
of the irrigation district’s appropriation rights. It is 
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clearly recognized that the department has authority, 
granted by statute, to adjudicate water rights in this 
state. It is invested with certain quasi judicial powers 
which have application only to the granting and can- 
cellation of appropriation rights and priorities. State ex 
rel. Cary v. Cochran, 138 Neb. 163, 292 N. W. 239; Loup 
River Public Power Dist. v. North Loup River Public 
Power & Irr. Dist., 142 Neb. 141, 5 N. W. 2d 240. The 
approval of an application for an appropriation of pub- 
lic waters under section 46-235, R. R. S. 1943, is an exer- 
cise of the quasi judicial powers of the department. It 
will be noted that under the foregoing section of the 
statute the department, upon examination of the appli- 
cation, may endorse its approval “for a less period of 
time for perfecting the proposed appropriation, or for a 
less amount of water, or for a less amount of land than 
applied for.” An aggrieved applicant is given an oppor- 
tunity to be heard by the department, and the further 
right to appeal to this court from an adverse decision, 
In Loup River Public Power Dist. v. North Loup River 
Public Power & Irr. Dist., swpra, we said: “Under the 
provisions of section 81-6317, Comp. St. 1929, the de- 
partment may approve the application for an appropria- 
tion of public waters in an amount less than that applied 
for. If the applicant be dissatisfied, the remedy is by 
appeal to the supreme court, and if he fails to appeal, 
the appropriation as made is final.” Otherwise stated, 
unless an appeal is taken from the adverse order of the 
department, the decision of the department is final and 
the issues finally adjudicated. 

It is urged by the power district that the irrigation 
district is limited to a period of 3 years in applying ap- 
propriated waters to a beneficial use on the lands de- 
scribed in the application which received departmental 
approval. We do not concur in this view. The fore- 
going contention appears to arise from the language 
contained in section 46-229.02, R. R. S. 1943, which states: 
“If it shall appear that any water appropriation has not 
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been used for some beneficial or useful purpose, or 
having been so used at one time has ceased to be used 
for such purpose for more than three years, the de- 
partment shall appoint a place and time of hearing, 
* * * to show cause * * * why the water appropriation 
owned by such person should not be declared forfeited 
and annulled, * * *.” The power district cites the fol- 
lowing from Enterprise Irrigation Dist. v. Tri-State Land 
Co., 92 Neb. 121, 138 N. W. 171, as supporting its posi- 
tion: “This precise question may never arise again in this 
state, for by an amendment made in 1911 to section 18, 
ch. 93a, Comp. St., a time is specifically limited for the 
application of water, and a method of procedure estab- 
lished by which the question of nonuser or lack of dili- 
gence is determined.” 

In a consideration of this contention we take note of 
the fact that the irrigation law of this state was substan- 
tially changed in 1895 in that the department was then 
charged with the duty of adjudicating the rights of ap- 
propriators. Laws 1895, c. 69, § 16, p. 248. It is evi- 
dent, also, that there were numerous applications not 
perfected and many appropriations which had been aban- 
doned that required legislative attention. The Legis- 
lature in 1911 directed the department to proceed to 
adjudicate all rights of appropriators which had not been 
adjudicated, and directed the department to forfeit and 
annul all appropriation rights where it appeared that any 
water appropriation had not been used for some benefi- 
cial or useful purpose, or having been so used at one time 
had ceased to be used for such purpose for more than 
3 years. Laws 1911, c. 153, § 17, p. 503. We do not con- 
strue this to mean that the statute requires that an ap- 
propriator is necessarily limited to such period of 3 
years in putting appropriated waters to beneficial use 
under a new application. We think the time in which 
such waters must be put to a beneficial use must be de- 
termined from the terms, conditions, and limitations 
of the adjudicated appropriation right. The Enterprise 
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case misconstrues the meaning of the statute, particularly 
when considered in the light of its legislative history and 
purpose. 

The initial step for procuring an appropriation right 
for irrigation purposes is the filing of an application for 
such permit. The granting of the application, in full 
or in part, is an adjudication which fixes the maximum 
volume of the appropriation, the rate of diversion, and 
the priority date. If an applicant is dissatisfied with the 
terms of the appropriation allowed, he must appeal, or 
the order becomes a final and binding adjudication. 
Its grant by the department is notice to senior and 
junior appropriators, as well as new applicants, of the 
extent of the appropriation. The grant of the appropri- 
ation by the department, however, is a conditional right 
which becomes a perfected and completed appropriation 
only when the works are completed and the waters put 
to a beneficial use in compliance with the conditions 
and limitations of the grant. It confers upon the appli- 
cant the prior right to the water against all subsequent 
applicants during the progress of the work if, and only 
if, he finally complies with the conditions and limitations 
of the appropriation as adjudicated by the department. 
Commonwealth Power Co. v. State Board of Irrigation, 
94 Neb. 613, 143 N. W. 937. 

We necessarily conclude that the volume of water to be 
diverted and the rate of its diversion, as well as the 
priority date of the appropriation, are controlled in the 
instant case by the terms, conditions, and limitations of 
the department’s grant made on September 15, 1936. 
This was an adjudication of the irrigation district’s ap- 
plication and, in the absence of an appeal to this court, 
became final and binding. The date fixed by this final 
adjudication for applying water to a beneficial use to 
the lands set out in the application was October 1, 1944, 
a date 5 years after the time fixed for the construction 
of the irrigation district’s irrigation works. We hold 
that the department’s order granting the appropriation 
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fixes the time for the applying of water to a beneficial 
use, and not section 46-229.02, R. R. S. 1943, as claimed 
by the power district. 

The irrigation district contends that the department 
has the authority to extend the time in which the terms, 
conditions, and limitations of the grant may be met. In 
this respect the irrigation district points out that the 
rules promulgated by the department provide for the 
filing of petitions for the extension of time in which 
water may be beneficially applied to the lands described 
in the application for the appropriation which was 
granted. It is pointed out, also, that the department has 
on many occasions issued such orders extending the 
time in which water may be applied to lands subject to 
an appropriation. 

Under the provisions of section 46-209, R. R. S. 1943, 
the department is required to adopt rules, the pertinent 
part being: “The Department of Roads and Irrigation 
is given jurisdiction over all matters pertaining to water 
rights for irrigation, power or other useful purposes, 
highways and drainage, and shall adopt rules governing 
matters coming before it.” There can be no question 
of the right of the department to adopt procedural rules 
to expedite the determination of matters over which it 
has been given jurisdiction. While the rules cited in 
the present case may be procedural in their nature, they 
are Set up to include and expedite matters which the de- 
partment is not authorized to determine. The adjudi- 
cated appropriation of September 15, 1936, provides that 
water must be beneficially applied to the described 
lands by October 1, 1944. If this provision was unsatis- 
factory the order should have been appealed from. No 
appeal having been taken, it is a final and binding pro- 
vision of the appropriation granted, and is a limitation 
upon the appropriation on which other appropriators 
or new applicants have a right to rely. If this were 
not so the public record required to be made in the office 
of the department would serve no useful purpose as a 
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public notice of the terms, conditions, and limitations of 
the appropriator’s adjudicated grant. If, after adjudi- 
cating an applicant’s appropriation right, the depart- 
ment could change the effect of the same in a manner 
not authorized by statute, the adjudication would be re- 
duced to uncertainty and be devoid of the finality that 
an adjudication implies. We think that the department 
has no more authority to extend the time for apply- 
ing water to beneficial use beyond the time fixed in its 
adjudicated order than it has to change or amend the 
provisions of other terms, conditions, or limitations con- 
tained in the appropriation which it adjudicated. While 
the department has authority to promulgate rules by 
which controversial matters may be heard and deter- 
mined, it is not granted authority to expand, amend, or 
destroy adjudicated rights. To provide procedural pro- 
cesses by rules to expedite the determination of matters 
within its jurisdiction is one thing; to provide rules to 
limit or expand adjudicated rights is quite another. 
The one is authorized; the other is not. This conclusion 
is supported by our statement in Plunkett v. Parsons, 
143 Neb. 535, 10 N. W. 2d 469, wherein we said: “The 
legislative grant of jurisdiction to the department of 
roads and irrigation does not extend to it power to 
adjudicate vested rights * * *.” We conclude that the 
department has no authority to extend the time for the 
application of water to a beneficial use on lands de- 
scribed in the adjudicated appropriation beyond the time 
therein fixed and, consequently, its promulgated rules 
providing for such extensions are of no force and effect. 

It is pointed out that this court in the case of In re 
Application of Babson, 105 Neb. 317, 180 N. W. 562, af- 
firmed an order by the department extending the time 
to commence work on a hydroelectric power plant for 
the operation of which an appropriation of water for 
power purposes had been made. The court found that 
“unavoidable cause” had been shown under the provi- 
sions of the statute, which is now section 46-238, R. R. 
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S. 1948. An examination of this section reveals that 
within 6 months from the grant of an appropriation right 
the applicant must commence the excavation or con- 
struction of the works in which it is intended to divert 
the water and that the applicant “shall vigorously, dili- 
gently and uninterruptedly prosecute such work to com- 
pletion unless temporarily interrupted by some un- 
avoidable and natural cause.” It is plain therefore that 
an extension of time for construction of a project could 
be extended where it was temporarily interrupted by 
some unavoidable and natural cause. The provision has 
no application to the applying of water to a beneficial 
use on the lands described in the approved application. 
A reading of the opinion in the Babson case will plainly 
reveal its nonapplicability to the case before us. 

We necessarily come to the conclusion that the irri- 
gation district’s appropriation of water for irrigation 
purposes was adjudicated on September 15, 1936, and 
finally determinable by the provisions of the grant on 
October 1, 1944. The district’s appropriation right was 
initiated by an application. It was considered and ap- 
proved by the department. No appeal was taken and 
the order of the department became a final adjudicated 
order. It is true that the order was conditional and 
that the appropriation was perfected only when compli- 
ance with the terms, conditions, and limitations of the 
adjudicated grant had been met. The grant provided 
that construction should commence on or before March 
15, 1937, and should be completed on or before Novem- 
ber 1, 1939. A map or plat was required to be filed in 
accordance with the rules of the department. No com- 
plaint is made of any noncompliance with these condi- 
tions. The grant provided further that the amount of 
the appropriation should not exceed 260 cubic feet per 
second of time and that it should be limited to one-acre 
foot for each acre of land to which water was actually 
and usefully applied on or before October 1, 1944. These 
conditions are limitations upon the extent of the appro- 
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priation granted and constitute an adjudication of the 
district’s appropriation. The department enlarges the 
adjudicated right if it is permitted to extend the time 
water may be put to beneficial use and thereby permit 
the amount of the appropriation to be increased by one- 
acre foot for each acre of land to which water is bene- 
ficially applied after October 1, 1944. To permit such 
an extension is necessarily injurious to the adjudicated 
rights of junior appropriators and the rights of new 
applicants. We are required to hold that the number 
of acre feet to which the irrigation district is entitled 
under its appropriation is fixed by the determination 
of the number of acres of land described in the applica- 
tion to which water has been beneficially applied on or 
before October 1, 1944. The attempt of the department 
to extend the time beyond October 1, 1944, is in viola- 
tion of law and a deprivation of the vested appropria- 
tion rights of subsequent appropriators. It is consistent 
with the general policy for the appropriation of public 
waters in this state. In State v. Birdwood Irr. Dist., 
154 Neb. 52, 46 N. W. 2d 884, we stated that public policy 
in part as follows: “An appropriator will not be per- 
mitted to retain an interest in public waters, to which 
he has a valid appropriation, which are not put to a 
beneficial use. Such a rule would be contrary to the 
policy of the state that the necessity for water for irri- 
gation is a public want and that the public waters of 
the state, available for appropriation for irrigation pur- 
poses, should be administered to secure the greatest 
benefit possible therefrom. An appropriator will not be 
permitted to retain an interest in the use of public 
waters which he has never put to a beneficial use, or 
having been once put to a beneficial use has failed for 
the statutory period to continue such beneficial use. It 
is the express duty of the department to determine the 
appropriations, or parts thereof, which are subject to 
forfeiture for nonuser and make the waters covered 
thereby available to junior appropriators or new appli- 
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cants. It is the duty of the department to protect the 
rights of any and all the appropriators of public waters. 
It is its duty also to see to it that the maximum amount 
of water may be subject to appropriation.” 
The order of the department appealed from is reversed 
and set aside for the reasons stated. 
REVERSED. 
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BosLauGu, JJ. 


CARTER, J. 

The question presently before the court arises on two 
motions filed by the parties. The appellee, hereafter 
referred to as the plaintiff, filed a motion to quash the 
bill of exceptions. The appellant, hereafter referred to 
as the defendant, filed a motion for an order authorizing 
the appellant to attach to the bill of exceptions filed in 
this court an executed copy of the order of the judge 
who heard the cause, bearing the date of November 21, 
1955, granting an extension of time allowing an addi- 
tional 40 days for the preparation, service, and settlement 
of the bill of exceptions, such 40 days to run from Au- 
gust 20, 1955. 

Defendant filed a notice of appeal on July 12, 1955. 
The bill of exceptions was reduced to writing and certi- 
fied to by the court reporter on September 2, 1955, it 
being the fifty-second day after the filing of the notice 
of appeal. Defendant’s counsel delivered the bill of ex- 
ceptions to counsel for the plaintiff on September 10, 
1955, it being the sixtieth day after the filing of the no- 
tice of appeal. On September 19, 1955, plaintiff’s attor- 
ney returned the bill of exceptions to defendant’s counsel 
with four proposed amendments which were accepted by 
the attorneys for the defendant on the same day. The 
trial judge settled and allowed the bill of exceptions on 
September 22, 1955, the seventy-second day after the 
notice of appeal was filed. 

There appears in the bill of exceptions an order signed 
by C. G. Perry, District Judge, allowing an additional 
40 days, over and above the original 40 days granted by 
statute, in which to prepare the bill of exceptions, The 
record shows that the judge who tried the cause was 
Fay H. Pollock, District Judge for the Ninth Judicial 
District, and not C. G. Perry, District Judge for the 
Seventeenth Judicial District, the district in which the 
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action was filed. It is the contention of the plaintiff 
that Judge Perry was without authority to extend the 
time for preparing the bill of exceptions and that his 
order was without force or effect. 

The applicable statute provides: “In cases where a 
party seeking to obtain the allowance of a bill of ex- 
ceptions has used due diligence in that behalf, but has 
failed to secure the settlement and allowance of the same 
as herein required, it shall be competent for the judge 
who tried the cause, upon showing of due diligence, and 
not otherwise, to extend the time herein allowed, but 
not beyond forty days additional to that herein pro- 
vided, making such specific directions in that behalf as 
shall appear to the court to be just to all parties. There- 
after, a further extension of time may be granted by 
the Supreme Court upon application and showing of good 
cause therefor.” § 25-1140.07, R. R. S. 1943. The fore- 
going statute is clear that only the judge who tried the 
cause may extend the time for settling and allowing a 
bill of exceptions. Consequently, the purported order by 
Judge Perry is without force and effect. No proper ex- 
tension of time was obtained and the contention of the 
plaintiff must be deemed the correct one. This appears 
to have been the holding of this court since Hanscom 
v. Lantry, 48 Neb. 665, 67 N. W. 762. In that case this 
court said: “It follows that appellants’ motion for addi- 
tional time within which to procure the allowance of their 
exceptions should have been addressed to Judge Am- 
brose, by whom the order of confirmation was made, and 
that the orders in that behalf by Judge Scott were in- 
effective for the purpose intended.” 

The defendant relies upon the case of State ex rel. 
Downing v. Gaslin, 32 Neb. 291, 49 N. W. 353. It seems 
clear that the holding in that case upon the point pres- 
ently being considered was overruled, although not in 
terms, in Hanscom v. Lantry, supra. It is no longer the 
law in this state. We hold, therefore, that the order 
purporting to extend the time for the allowance and 
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settlement of the bill of exceptions by Judge Perry was 
not authorized. We conclude that there was no extension 
of time granted in the present case. 

It is the contention of the plaintiff that in the absence 
of an extension of time to settle and allow the bill of 
exceptions, the trial court had no power to do so after 
70 days from the time of the filing of the notice of appeal. 
Plaintiff cites and relies on Jones v. City of Chadron, 
156 Neb. 150, 55 N. W. 2d 495; Gernandt v. Beckwith, 
160 Neb. 719, 71 N. W. 2d 303; Zenker v, Zenker, 161 
Neb. 200, 72 N. W. 2d 809; and other earlier cases. The 
defendant contends that the allowance and settlement 
of the bill of exceptions was within the time provided 
by statute under the holdings of this court in In re 
Estate of Boschulte, 128 Neb. 316, 258 N. W. 530; Scotts 
Bluff County v. McHenry, 128 Neb. 613, 259 N. W. 754; 
Markel v. Glassmeyer, 132 Neb. 716, 273 N. W. 33; and 
other earlier cases. Due to the confusion that appears 
to exist in the two classes of cases referred to, we shall 
attempt to clarify the law on the subject as it now exists. 
This requires a consideration of sections 25-1140 to 25- 
1140.07, R. R. S. 1943. 

Prior to 1877 it was necessary to settle the bill of ex- 
ceptions within the trial term. In 1877 the applicable 
statute was amended to provide that the party excepting 
was required to submit the proposed bill within 15 days, 
or in such time as the court may direct, not exceeding 
40 days from the rising of the court. In 1881 the statute 
was again amended by adding the provision permitting 
the judge who tried the cause, upon due showing of 
diligence and not otherwise, to further extend the time, 
but not beyond 40 days additional. The statute does 
not appear to have been materially changed until 1947 
when the present sections (25-1140 to 25-1140.07, R. R. S. 
1943) were enacted. Under the 1947 statute the time for 
allowing and settling a bill of exceptions began to run 
with the filing of the notice of appeal. It seems clear, 
therefore, that cases arising prior to 1947 are not appli- 
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cable to cases arising since that time, except as the rea- 
soning of the prior cases may be applied to the interpre- 
tation to be placed upon the 1947 amendments. 

The right to a bill of exceptions is in all cases the 
creature of statute and is measured and defined by stat- 
ute. This appears to have been the rule as early as 
First National Bank v. Bartlett, 8 Neb. 319, 1 N. W. 199. 
See Horbach v. City of Omaha, 49 Neb. 851, 69 N. W. 
121, and cases cited therein. In Stock v. Luebben, 72 
Neb. 254, 100 N. W. 307, this court said: “This evidence 
shows that it was solely the fault of the court reporter, 
and the question is whether, under such circumstances, 
the delay beyond the 80 days in presenting the bill to 
opposing counsel is fatal to the settlement of the bill. 
It was held that such delay is not fatal in State v. Gaslin, 
32 Neb. 291, and in Richards v. State, 22 Neb. 145, but 
in Horbach v. City of Omaha, 49 Neb. 851, the case of 
Richards v. State is reviewed fully and overruled upon 
this point, and the rule declared to be that the statute 
is mandatory, and that no bill of exceptions can be settled 
and allowed by the trial court that has not been pre- 
sented to the opposing counsel within the 80 days. This 
ruling is followed in Mathews v. Mulford, 53 Neb. 252, 
and it is there stated that the remedy, when the delay 
has been caused by the neglect of the reporter in making 
the transcript, is by application for a new trial. Fol- 
lowing these later cases, which seem to be well reasoned, 
this motion must be sustained. This places great re- 
sponsibility upon the official reporters of the trial courts. 
It will rarely, if ever, happen that 80 days will be too 
short for the performance of this duty, if the importance 
of the matter is duly appreciated. Inefficient and negli- 
gent reporters should not be tolerated. The delay and 
expense of another trial, made necessary solely by the 
inefficiency of a court reporter, are serious matters.” 
We adhere to the language contained in Horbach v. City 
of Omaha, supra, stating: “It cannot be asserted that this 
court, or the district court, is empowered in exceptional 
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cases, or for the purpose of maintaining any supposed 
general principle of abstract ethics, to enlarge the stat- 
ute or to create a right to a bill where the statute con- 
fers none.” We conclude, therefore, that the provisions 
of sections 25-1140 to 25-1140.07, R. R. S. 1943, are man- 
datory and must be followed in the procurement of a 
valid bill of exceptions. 

_ The initial period for reducing a bill of exceptions to 
writing is 40 days from the date the notice of appeal is 
filed. § 25-1140, R. R. S. 1943. Exceptions are reduced 
to writing within the meaning of this section of the 
statute on the day the court reporter certifies the draft 
as the bill of exceptions in the case. A period of 10 
days is allowed to serve the bill on the adverse party, as 
provided by section 25-1140.03, R. R. S. 1943. The 
adverse party has 10 days to prepare amendments and 
return the bill, as provided by section 25-1140.04, R. R. S, 
1943. The bill of exceptions must be presented to the 
trial judge for settlement, or to the clerk of the district 
court in a proper case, within 10 days thereafter, and 
after 5 days notice to the adverse party when proposed 
amendments have been made and not accepted. §§ 25- 
1140.05 and 25-1140.06, R. R. S. 1943. 

It is plain, therefore, that where no extension of time 
has been granted, as authorized by section 25-1140.07, 
R. R. S. 1943, the appellant is limited, from the date of 
filing notice of appeal, to 40 days to reduce the bill of 
exceptions to writing, to 10 days thereafter to serve the 
same on the adverse party, to an additional 10 days to 
procure its return, and 10 days thereafter to procure 
a settlement and allowance of the bill. In other words, 
the bill must be prepared within 40 days after the filing 
of the notice of appeal, it must be served on the adverse 
party within 50 days thereafter, it must be examined and 
returned by the adverse party within 60 days, and it must 
be.settled and allowed within 70 days. These limitations 
as to time are mandatory and they may not be waived. 
The settlement and allowance of the bill after the 70 days, 
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as in the present case, is not authorized and will not be 
considered by this court. Jones v. City of Chadron, supra. 

We point out, however, that extensions of time to 
procure an allowance of a bill of exceptions are author- 
ized by section 25-1140.07, R. R. S. 1943. Under this 
section of the statute the trial judge who tried the cause, 
upon a showing of due diligence and not otherwise, may 
extend the time, not more than 40 days, making such 
specific directions in that regard as shall appear to be 
just to all parties. The extension is limited by the 
statute to the terms appearing in such order, and where 
the extension granted is less than 40 days, or the exten- 
sion is circumscribed by other conditions or limitations, 
the limitations of time contained therein and the con- 
ditions of the order must be complied with. Where an 
extension of time has been granted by the trial judge who 
tried the cause, this court will not review the evidence 
on which such extension was granted for the purpose of 
determining whether the showing of due diligence was 
sufficient. Greenwood v. Cobbey, 24 Neb. 648, 39 N. 
W. 833. We likewise hold that this court will not review 
the evidence on which an application for an extension 
was denied for the purpose of determining whether the 
showing of due diligence required a different order. 
We also adhere to the rule announced in In re Estate 
of Boschulte, supra, that an order extending the time 
for the preparation of a bill of exceptions may be made 
within the period extended by the trial court, but not 
exceeding the 40-day limitation. 

It will be noted by an examination of section 25- 
1140.07, R. R. S. 1943, that the trial court may extend 
the time, upon a showing of due diligence and not other- 
wise, not only as to the time for preparing the bill of 
exceptions, but also the time for serving, returning, and 
settling and allowing the bill of exceptions as long as 
the extensions granted for any purpose do not exceed 
40 days. In other words, after extensions of 40 days 
have been granted, the trial court has no authority to 
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further extend the time for any purpose. The assump- 
tion that the judge who tried the case may grant an ex- 
tension of time only for the preparation of the bill is 
an erroneous one. The statute clearly authorizes such 
extensions to serve, procure the return, or to present 
and allow the bill as well, if the maximum extension 
period of 40 days is not exceeded. 

Prior to 1947 the time for procuring the allowance of a 
bill of exceptions commenced to run from the adjourn- 
ment sine die of the term of court at which the judg- 
ment was rendered or at which the motion for a new trial 
was ruled on. By the amendments enacted in 1947 (§§ 
25-1140 to 25-1140.07, R. R. S. 1943), it was provided 
that such time should commence to run from the date the 
notice of appeal was filed with the clerk of the district 
court. In most cases this had the effect of materially 
reducing the time in which a bill of exceptions could 
be settled and allowed. The Legislature evidently in- 
tended to make provision for further time where it was 
not possible to obtain a settlement and allowance of 
the bill without fault on the part of the appellant in the 
exercise of due diligence by providing in section 25- 
1140.07, R. R. S. 1943: “Thereafter, a further exten- 
sion of time may be granted by the Supreme Court upon 
application and showing of good cause therefor.” The 
meaning of this provision is that if a bill of exceptions 
cannot be allowed within the time fixed by sections 
29-1140 to 25-1140.07, R. R. S. 1943, after the powers 
of the district court have been exhausted with refer- 
ence thereto, without fault and in the exercise of due 
diligence by the party seeking the bill, an application 
accompanied by a showing of good cause could be made 
to this court for a further extension of time to secure 
the allowance of the bill. We recognize the fact that 
circumstances can arise wherein the draft of the bill 
cannot be obtained in 80 days, or, where the right to 
an extension of time at the hands of the trial judge 
has been exhausted, the appellant may be unable to 
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serve the bill upon the appellee because of his absence 
or other reasons, or that appellant may be unable to 
secure the return of the bill from the appellee through 
no fault of his own, or that appellant may be unable 
because of conditions beyond his control to secure the 
allowance of the bill by the judge who tried the cause, 
or by the clerk of the district court in cases where the 
latter has authority to do so. In order to safeguard 
the rights of the parties in this respect, and give effect 
to the legislative intent, we hereby adopt the follow- 
ing rule of court as authorized by Article V, section 25, 
Constitution of Nebraska: 

An application for an extension of time within which to 
procure an allowance of a bill of exceptions pursuant 
to section 25-1140.07, R. R. S. 1943, may not be filed in this 
court until the judge who tried the cause has exhausted 
his authority to extend the time under such section. 
An application to extend the time to prepare a bill of 
exceptions may not be filed in this court until 80 days 
after the date the notice of appeal was filed in the 
district court, except where the court has exhausted its 
authority to extend the time as otherwise herein pro- 
vided, and the application must be filed in this court 
within 30 days after the trial court’s authority is ex- 
hausted. An application in this court for an extension of 
time to serve the bill of exceptions upon the adverse 
party may be made in this court, where the judge who 
tried the cause has exhausted his power to do so, within 
30 days after the statutory time has expired in which 
to serve the bill on the adverse party. An application 
in this court for an extension of time to procure the re- 
turn of the bill of exceptions from the adverse party 
may be made in this court, where the judge who tried 
the cause has exhausted his power to do so, within 30 
days after the statutory time has expired in which to 
procure the return of the bill. An application in this 
court for an extension of time to present the bill of ex- 
ceptions to the judge who heard the cause for settlement 
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and allowance, or to the clerk of the district court as 
provided in section 25-1140.06, R. R. S. 1943, may be made 
in this court, where the judge who tried the cause has 
exhausted his power to extend the time, within 30 days 
after the statutory time has expired in which to pro- 
cure the settlement and allowance of the bill. Where 
the judge who tried the cause has ceased to hold office 
for any reason, and the bill cannot be settled and al- 
lowed under section 25-1140.06, R. R. S. 1943, it will 
be considered in the application of this rule as if such 
judge had exhausted his power to grant an extension of 
time. When the trial court refuses to grant an exten- 
sion of time as authorized by section 25-1140.07, R. R. S. 
1943, it will be considered in the application of this rule 
as if such judge had exhausted his power to grant an 
extension of time. Any application made to this court 
under section 25-1140.07, R. R. S. 1943, must be sup- 
ported by detailed and convincing proof of facts showing 
that the applicant is without fault and has used due 
diligence, and has been unable to secure an allowance 
of a bill of exceptions within the prescribed time by 
circumstances beyond his control and which he could 
not have prevented. The showing of good cause for an 
application for an extension of time under this rule 
must, if possible, include a statement under oath of the 
person or persons familiar with the facts as to why it 
has not been possible to secure an allowance of the bill 
of exceptions in the district court in the manner provided 
by statute. If such statements cannot be procured, the 
reason for their nonprocurement must be shown by the 
applicant under oath, and if sufficient cause for the 
absence thereof is not shown, the application for an ex- 
tension of time will be denied. 

In the application of the foregoing rule we adhere to 
our former holding that the aggregate time allowed for 
the performance of any of the statutory steps in secur- 
ing an allowance of a bill of exceptions will not be 
shortened, or advanced, by completing any of the steps 
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enumerated in advance of the time limited by the stat- 
ute. Sherwin v. O’Connor, 23 Neb. 221, 36 N. W. 491. 

When more than one appeal is taken to this court from 
the same judgment or other final order, a single bill of 
exceptions, containing all of the matter designated by 
the parties, is sufficient. 

The rule of court herein adopted contemplates four 
steps that must be taken within time limits prescribed 
by the statute, to wit: (1) The reducing of the excep- 
tions to writing, (2) the service of the bill on the ad- 
verse party, or his attorney of record, (3) the return of 
the bill with proposed amendments, if any, to the other 
party, or his attorney of record, and (4) the settlement 
and allowance of the bill of exceptions by the judge 
who heard the cause. Any or all of the periods of time 
prescribed by the applicable statutes may be extended 
by the judge who heard the cause for an aggregate 
period of 40 days. Such extension or extensions may 
be granted within the period extended. The limit of 
time to be allowed by the judge who heard the cause 
for the preparation, serving, return, and allowance of 
the bill cannot under any circumstances exceed 110 days. 

A failure to procure a bill of exceptions because of 
noncompliance with the foregoing rule will not afford 
a basis for a new trial. If a bill of exceptions cannot 
be obtained under such rules because of unavoidable 
casualty which precludes the obtaining of a bill of ex- 
ceptions, a petition in equity for a new trial constitutes 
the remedy. Holland v. Chicago, B. & Q. R. R. Co., 52 
Neb. 100, 71 N. W. 989; Langan v. Parkhurst, 1 Neb. 
(Unoff.) 804, 96 N. W. 63. 

The design of the statute is to allow a fixed time 
within which a bill of exceptions must be reduced to 
writing, served on the adverse party, returned, and 
submitted to the trial judge for settlement and allow- 
ance. The trial judge is without authority to allow a 
bill of exceptions not prepared in the manner and with- 
in the times fixed. Any attempt to allow a bill of ex- 
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ceptions not prepared in compliance with statutory au- 
thority is of no force and effect, and the lack of authority 
cannot be waived. The bill of exceptions must be pre- 
pared, served, returned, settled, and allowed in accord- 
ance with the statute. Its terms are mandatory. Con- 
sequently, a bill of exceptions which is not prepared in 
accordance with the statute will be quashed on motion 
of the adverse party. This court will also take judicial 
notice of the fact that a bill of exceptions was not pre- 
pared, served, returned, or settled and allowed within 
the time provided by statute, and therefore cannot be 
considered on appeal. Gernandt v. Beckwith, supra; 
Zenker v. Zenker, supra. 

In the case before us no extension of time was granted 
for the preparation, service, settling, or allowance of a 
bill of exceptions. Under such circumstances the maxi- 
mum time in which the judge who heard the cause could 
lawfully allow a bill of exceptions was 70 days after 
the filing of the notice of appeal. The order of the trial 
court purporting to allow the bill on the seventy-second 
day was therefore unauthorized and of no force and 
effect. The motion of the plaintiff to quash the bill of 
exceptions must therefore be sustained. Jones v. City 
of Chadron, supra. The judge who tried the cause was 
without authority under any circumstances to make an 
order with respect to the allowance of the bill of ex- 
ceptions after 110 days from the date of the filing of 
the notice of appeal. The extension of time of 40 days 
from August 20, 1955, to prepare, serve, and settle the 
bill of exceptions purported to have been granted by 
the judge who tried the cause on the one-hundred-thirty- 
second day after the notice of appeal was filed, is with- 
out authority and of no force and effect. We therefore 
deny the motion for leave to attach a copy of such order 
to the bill of exceptions filed in this case. 

MoTION TO QUASH BILL OF EXCEPTIONS SUSTAINED. 
MOTION TO ATTACH ORDER TO BILL OF EXCEPTIONS 
DENIED. 
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WENEE, J., concurring. 

I am in full accord with the result arrived at by the 
court’s opinion and with the rules promulgated there- 
in except I cannot agree a strict compliance with the 
procedural steps leading up to the allowance and settle- 
ment of a bill of exceptions cannot, under any circum- 
stances, be waived by the parties. I do not mean to 
infer by the foregoing that the parties can, by waiver, 
extend the authority of the district court for allowing 
and settling a bill of exceptions beyond the maximum 
time as fixed, in the first instance, by statute or as it 
may be extended by the district court or this court. 

It has always been my thought that the bench and 
bar of this state were and are in favor of simplifying 
appeal procedures by, insofar as possible, removing all 
unnecessary technical requirements which would have 
a tendency to defeat the hearing of an appeal on its 
merits. Let us consider two of the steps which the 
opinion holds must be taken within time limits provided 
by statute for that purpose or authority obtained for 
doing so beyond that time. Let us assume counsel for 
the party appealing obtains a certified bill of exceptions 
from the official court reporter within the time fixed 
by statute for that purpose but, because of their absence 
or for other good and sufficient reason, is unable to 
serve it on the adverse party or his attorney of record 
before the 51st day. Opposing counsel, being fully 
aware why the bill of exceptions has not been served 
on him or his client on or before the 50th day, makes 
no objection because of that fact and the bill is settled 
by the judge who tried the case within the time provided 
by statute for that purpose. Although no objection is 
ever made thereto in the trial court or this court we 
will be required to quash the bill of exceptions for 
under our holding in Gernandt v. Beckwith, 160 Neb. 
719, 71 N. W. 2d 303, we are required to take judicial 
notice of the above failure to strictly comply with this 
procedural step. The same would be true if, through 
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no fault of his own, appellant’s counsel was not able 
to secure a return of the bill of exceptions until the 
61st day. To require such strict compliance with these 
procedural steps will lead to many cases not being heard 
on their merits. Such a result is very undesirable. I 
would now hold, as this court has done on many occa- 
sions, that the parties may waive a strict compliance with 
these procedural steps. It seems to me that unless proper 
and timely objection is made on that ground that a fail- 
ure to strictly comply with any procedural step should 
cause it to be considered as waived provided the bill of 
exceptions can be and is allowed and settled within 
the time given the trial court for that purpose. If 
proper and timely objection is made then, of course, 
counsel should be required to obtain authority for do- 
ing so out of time. 

There is another reason why I cannot agree with the 
majority view in this respect. I think the expense of 
litigation should, insofar as possible, be kept at a mini- 
mum. Let us take a situation where the trial court has 
exhausted its authority to extend the time and counsel 
for the party appealing obtains the bill of exceptions 
within the time so provided but, because of good and 
sufficient reasons beyond his control, is not able to 
serve it in the manner provided by the statute until 
the 91st day or, due to no fault of his own, is unable to 
secure the return of the bill of exceptions before the 
101st day. In either or both instances, even though 
opposing counsel has made no objection to the allowance 
and settlement of the bill of exceptions and the trial 
court could do so on or before the 110th day, appealing 
counsel must first make application to and obtain au- 
thority from this court to extend the time to serve and 
then to extend the time for return. This will result in 
needless delay and much additional expense which is 
wholly unjustified and all within our power to prevent. 

I trust this concurring opinion serves the purpose of 
warning each member of the bar of the strictness with 
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which these procedural steps will hereafter be applied 
and that he not be entrapped thereby. 


BozeLtt & JAcoss, INC., A CORPORATION, APPELLANT, V. 
BLACKSTONE TERMINAL GARAGE, INC., A CORPORATION, 
APPELLEE. 

75 N. W. 2d 366 


Filed February 24, 1956. No. 33844. 


1. Insurance: Parties. An arrangement between an insurer and an 
insured, whereby the former loaned to the latter the amount 
of a loss under the terms of a policy of insurance, to be repaid 
only if the insured made a recovery from a third person, is a 
lawful agreement and the loan thus made is not such a payment 
of insurance as to make the insurer the real party in interest. 

-. Where insurer has advanced to insured the 
amount of the insurance under an agreement reciting that the 
amount was received as a loan to be repaid only from such 
recovery as might be had from any other party, insured, and 
not insurer, is the real party in interest. 

3. Bailments. A special contract of bailment prevails in deter- 
mining the liabilities of the parties, as against general prin- 
ciples of law applicable in the absence of express agreement. 


APPEAL from the district court for Douglas County: 
Witiiam A. Day, JupGE. Reversed and remanded for a 
new trial. 


Matthews, Kelley, Fitzgerald & Delehant and Martin 
A. Cannon, for appellant. 


White, Lipp & Simon, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Simmons, C. J. 

In this action plaintiff sought a recovery of damages 
resulting to an automobile that had been placed with 
defendant. Issues were made and trial was had. At 
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the close of all the evidence, the cause was dismissed on 
motion of the defendant. Plaintiff appeals. 

We reverse the judgment of the trial court and re- 
mand the cause for a new trial. 

The plaintiff and the defendant are corporations. 

Plaintiff alleged that on or before June 1, 1953, it had 
entered into an oral contract with the defendant for a 
valuable consideration whereby plaintiff agreed to sur- 
render its automobile to the defendant; that defendant 
agreed to care for the car in its garage and to return it 
unused and undamaged to the plaintiff on demand; that 
on June 1, 1953, the automobile was delivered to the 
defendant pursuant to the contract; and that it was later 
returned severely damaged so as to have a salvage value 
only. 

Defendant by answer denied generally and admitted 
that it had entered into a “transaction” with plaintiff; 
that it operated a parking garage; that plaintiff arranged 
for the parking and removal of the car during the hours 
the garage was open; and that plaintiff’s car was left 
with it “for parking.” 

Defendant then pleaded in detail the investigation 
made and recommendations received before employing 
a night man in the garage, the instructions given to the 
employee, and the methods of its operations. Defendant 
then pleaded that this employee, after working hours 
and not within the scope of his employment and in viola- 
tion of his instructions, entered the garage, took plain- 
tiff’s car, drove it to Lincoln, and was involved in an 
accident in which the automobile was injured. In con- 
clusion, defendant pleaded that the damage was not 
the result of any act of negligence or lack of care on 
its part and that it had acted with reasonable care, but 
that the damage was the result of the unauthorized 
criminal act of the employee. 

For reply plaintiff denied allegations of new matter 
in the answer. It alleged that the defendant’s employee 
was untrustworthy and irresponsible; that defendant 
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knew or could have discovered that fact; and that the 
damage was proximately caused by the negligence of 
the defendant. 

The evidence shows without dispute that during the 
day or evening of May 31, 1953, plaintiff left the car 
with the defendant in its garage; that at 1 a. m. the fol- 
lowing morning the employee closed the garage and went 
away; that within an hour he returned to and entered the 
garage, using a key furnished to him by the defendant; 
and that he took the car and drove it away on a mission 
of his own. The accident resulted while it was so used 
by the employee. 

Defendant by amended answer alleged that plaintiff 
had been paid in full the amount of its loss and that it 
was not the real party in interest. Preliminary to the 
determination of the substantive questions presented 
by this appeal, we determine that question. 

On cross-examination of plaintiff, it was shown that 
the plaintiff received a new car of the same model, 
style, and type that it had before the accident, in ex- 
change for the damaged car, without payment from 
plaintiff, and that the difference was adjusted by the 
insurance carrier. It was then developed on redirect 
examination that there was an agreement between the 
insurance carrier and the plaintiff that plaintiff would 
make claim to and prosecute any and all legal pro- 
ceedings necessary to enforce the claim; and that plaintiff 
acknowledged receipt of money “as a loan, repayable 
only in the event and to the extent of recovery that the 
undersigned may make from any person causing or 
liable for the loss or damage to the property insured 
* * *” A similar contention was advanced in Shiman 
Bros. & Co. v. Nebraska National Hotel Co., 143 Neb. 
404, 9 N. W. 2d 807. There the loan to the plaintiff was 
not the full amount of the loss. However, we there 
quoted from and relied upon Luckenbach v. McCahan 
Sugar Refining Co., 248 U. S. 139, 39 S. Ct. 53, 63 L. 
Ed. 170. In the Luckenbach v. McCahan Sugar Refining 
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Co. case, the amounts received from the insurance com- 
panies aggregated the loss, 

In Shiman Bros. & Co. v. Nebraska National Hotel 
Co., supra, we held: “An arrangement between an in- 
surer and an insured, whereby the former loaned to 
the latter the amount of a loss under the terms of a 
policy of insurance, to be repaid only if the insured made 
a recovery from a third person, is a lawful agreement 
and the loan thus made is not such a payment of insur- 
ance as to make the insurer the real party in interest.” 

In 46 C. J. S., Insurance, § 1209, p. 170, it is stated: 
“Where insurer has advanced to insured the amount of 
the insurance under an agreement reciting that the 
amount was received as a loan to be repaid only from 
such recovery as might be had from any other party, 
insured, and not insurer, is the real party in interest.” 

Here the plaintiff did not assign its cause of action. 
It retained it and entered into an agreement with its 
insurer as to the disposition of the proceeds arising from 
a recovery. It is apparent that a recovery by the plain- 
tiff here would bar a recovery by the insurance carrier 
in an action against the defendant. 

Consistent with these authorities we find no merit in 
defendant’s contention. 

Plaintiff, by its president, testified that it made the 
agreement with the defendant through Mr. Block, de- 
fendant’s owner and general manager; that the agreed 
consideration was $20 a month; and that it was under- 
stood that the automobile would be returned to the 
plaintiff in substantially the same condition in which it 
was received. 

Defendant’s Mr. Block testified that he had an oral 
agreement with the plaintiff for the storage of the car; 
that it was agreed that plaintiff could drive the car into 
the garage; and that defendant would take care of it and 
whenever the garage was open, would return it to plain- 
tiff in substantially the same condition in which he re- 
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ceived it. The above is substantially the evidence as 
to the contract. 

When left with the defendant, the plaintiff’s car was an 
expensive make that had been driven some 800 miles. 
When returned to plaintiff, it had only a salvage value 
left. Obviously, it was not returned in substantially 
the same condition in which it was received by the 
defendant. 

Plaintiff here alleged the contract and its breach. De- 
fendant denied the contract, admitted that the car was 
left with it for storage, and alleged due care on its part. 
Plaintiff by reply joined issue on the answer and in de- 
fense thereto alleged negligence. In brief, those were 
the issues pleaded and upon which evidence was offered. 

Plaintiff here relies upon the contract and asserts that 
the issue is one of damages only. Defendant here as- 
serts that because it alleged the exercise of due care 
on its part, because plaintiff joined issue on that de- 
fense, and because evidence as to that question was 
offered and received, that plaintiff is now shifting its 
position as to the issue pleaded and tried. We see no 
merit in that contention. We deem it sufficient to point 
out that defendant in its motion for dismissal gave as 
one of the grounds that plaintiff had failed to establish 
the allegations of its petition and reply. 

It appears from the evidence that defendant’s normal 
epen-for-business hours were from 7 a. m. to 1 a. m. 
the next morning. That at all times one or more em- 
ployees were on duty. The employee involved here 
normally worked from 4:30 p. m. to 1 a.m. He was 
furnished a key that gave him entry to the building-and, 
in turn, gave him access to all cars therein. 

The patrons of defendant, so far as this class of serv- 
ice is concerned, normally drove their cars into the 
runway in the garage, leaving them there with the igni- 
tion keys in the cars. An employee of defendant then 
backed the cars into assigned stalls, where they were 
left with the keys in the cars. The owners then at any- 
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time the garage was open drove their cars from the 
stalls into the runway and out of the garage. Substan- 
tially all of the cars so left with defendant were owned 
by residents of a nearby hotel and were expensive 
models. Plaintiff testified that its car was valued at 
$5,000 before the accident. After the accident its value 
was about $1,850. Defendant’s evidence as to value 
before the accident indicated a much smaller amount. 
The rule is stated in 8 C. J. S., Bailments, § 22, p. 
255, as follows: “The rights, duties, and liabilities of 
the bailor and the bailee must be determined from the 
terms of the contract between the parties, whether ex- 
press or implied. Where there is an express contract, 
the terms thereof control, since both the bailor and the 
bailee are entitled to impose on each other any terms 
they respectively may choose, increasing or diminish- 
ing their rights, and their express agreement will pre- 
vail against general principles of law applicable in the 
absence of such an agreement. * * * Thus, the bailee 
is liable for loss resulting from breach of his contract 
to keep the property in a particular manner or at a par- 
ticular place, although circumstances compel him to 
store it in another place and he was not negligent in 
doing so, or to use it only for a particular purpose or 
to a specified extent, or in a particular manner, or to 
return it at a particular time, or to comply with other 
special stipulations in regard to the property, irrespective 
of the question as to whether or not he has been negli- 
gent.” Also in 8 C. J. S., Bailments, § 26, p. 267, it is 
stated: “A bailee may enlarge his liability by special con- 
tract, provided the contract is not in violation of law or 
public policy.” In 6 Am. Jur., Bailments, § 181, p. 299, 
the text states: “Subject to the general rules and prin- 
ciples heretofore considered which govern such agree- 
ments, a bailee may enlarge his legal responsibility for 
the subject of the bailment by contract, express or im- 
plied, even to the extent of making himself absolutely 
liable as insurer for the loss or destruction of goods 
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committed to his care; this is true even of gratuitous 
bailees, and the contract embracing such liability is 
controlling and must be enforced according to its terms, 
irrespective of the fact that a less onerous liability is 
imposed by law on bailees of the same class generally. 
For such an undertaking, the bailment itself or the com- 
pensation to be paid for it is a sufficient consideration.” 

Defendant relies on decisions and quotes the rule as 
stated in 6 Am. Jur., Bailments, § 242, p. 345, which 
states: “The rule appears well settled that unless made 
so by statute or express contract, an ordinary bailee, no 
matter to what class he belongs, is not an insurer of 
goods delivered into his keeping, although, as respects 
a few special kinds of bailees, such as common carriers 
and innkeepers, it seems that public policy makes them 
such.” Defendant appears to overlook the “unless made 
so by statute or express contract” clause. 

The two rules are not in conflict. They apply to dif- 
ferent contractual situations. The distinctions run 
throughout the texts and the decided cases. 

The Supreme Court of the United States has aptly 
stated the rules and the distinctions as follows: “It is 
elementary that, generally speaking, the hirer in a sim- 
ple contract of bailment is not responsible for the failure 
to return the thing hired, when it has been lost or de- 
stroyed without his fault. Such is the universal prin- 
ciple. This rule was tersely stated by Mr. Justice Brad- 
ley in Clark v. United States, 95 U. S. 539, where it was 
said (p. 542): 

““*A bailee for hire is only responsible for ordinary 
diligence and liable for ordinary negligence in the care 
of the property bailed. This is not only the common 
law, but the general law on the subject. See Jones, 
Bailm. p. 88; Story, Bailm. secs. 398, 399; Domat, Lois 
Civiles, lib. 1, tit. 4, sec. 3, pars. 3, 4; 1 Bell, Com. pp. 481, 
483, 7th ed.’ 

“But it is equally true that where by a contract of 
bailment the hirer has either expressly or by fair im- 
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plication assumed the absolute obligation to return, even 
although the thing hired has been lost or destroyed 
without his fault, the contract embracing such liability 
is controlling and must be enforced according to its terms. 
In Sturm v. Boker, (1893) 150 U. S. 312, both the ele- 
mentary principles above stated were clearly expressed 
by the court, through Mr. Justice Jackson. It was said 
(p. 330): 

“The complainant’s common law responsibility as 
bailee exempted him from liability for loss of the con- 
signed goods arising from inevitable accident. A bailee 
may, however, enlarge his legal responsibility by con- 
tract, express or fairly implied, and render himself 
liable for the loss or destruction of the goods committed 
to his care—the bailment or compensation to be re- 
ceived therefor being a sufficient consideration for such 
an undertaking.’ 

“This statement of the binding effect of contracts upon 
those who enter into them was, in substance, but a re- 
iteration of the principle clearly announced in Dermott 
v. Jones, (1865) 2 Wall. 1, where it was said: 

“Tt is a well-settled rule of law that if a party by his 
contract charge himself with an obligation possible to 
be performed, he must make it good, unless its perform- 
ance is rendered impossible by the act of God, the law 
or the other party. Unforeseen difficulties, however 
great, will not excuse him.’” Sun Printing & Publish- 
ing Assn. v. Moore, 183 U. S. 642, 22 S. Ct. 240, 46 L. 
Ed. 366. 

In principle this case has been decided by us in 
Butler v. Greene, 49 Neb. 280, 68 N. W. 496. We there 
stated the rule as follows: “A special contract of bail- 
ment prevails in determining the liabilities of the parties, 
as against general principles of law applicable in the 
absence of express agreement.” In that case there was 
a bailment of a watch and chain. The plaintiff alleged 
that they were lost through negligence of the bailee. 
The verdict was for the plaintiff. Defendant complained 
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that the instructions to the jury carried an implication 
that he, as bailee, was an insurer of the property. The 
evidence was that the bailee contracted to keep the watch 
and chain in a vault in the bank, that he did not do so, 
and that he left it within the reach of thieves. 

There the court by two instructions told the jury that 
if defendant contracted to keep the watch and chain in 
the bank vault, he was bound by his agreement to do 
so but that if he did not do so and the watch was stolen 
by reason of want of care, the jury should find for the 
plaintiff. We there held: “If the defendant contracted 
to keep the watch in the vault of the bank, and if it was 
lost by reason of his failure to do so, he was liable with- 
out regard to the general principles of the law of bail- 
ment. He had made a contract and he was liable for 
all damages resulting from his failure to perform it. If 
he had no right to keep the watch in the vault, that was 
his affair and not the bailor’s. The contract was not 
to keep the watch in the vault if the bank permitted 
it, but it was absolute; and it was the pledgee’s business . 
to see that he had authority to keep it there. If he had 
not, he should not have made the contract. But the in- 
structions of the court relieved him from this liability, 
and, taken together, were to the effect that although he 
broke his contract in this regard he was still not liable 
unless he failed to exercise ordinary care. This was 
more favorable to the defendant than the law warranted.” 

So here the defendant contracted to return the plain- 
tiffs car to it in substantially the same condition as 
when it was received. It was not conditioned on the 
exercise of due care, nor was it on an “if it is not stolen” 
condition. The promise as testified to by both parties 
was absolute. The exercise of ordinary care is not a 
defense under these conditions. The law does not war- 
rant it. 


The question here is not that of defendant’s exercise 
of due care, or liability for the tortious acts of its serv- 
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ants. It is a question of defendant’s liability for a 
breach of its admitted contract. 

The defendant now seeks to impose upon the plaintiff 
an exception to its absolute liability which it did not 
directly or by implication impose when the contract was 
made. The defendant’s liability here rests on its fail- 
ure to do that which it agreed to do. 

At the close of the evidence the contract to return the 
car in substantially the same condition as when it was 
received was established without dispute. The breach of 
that agreement was either admitted or not disputed. 
There remained nothing to submit to the jury except 
the amount of plaintiff’s damage. It necessarily follows 
that the trial court erred in dismissing the cause. 

The judgment of the trial court is reversed and the 
cause is remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


FRANCES WoLcoTT, ADMINISTRATRIX OF THE ESTATE OF 
PHINEAS ASA WOLCOTT, DECEASED, APPELLANT, Vv. ROYAL 
DRAKE, APPELLEE. 

75 N. W. 2d 107 
Filed February 24, 1956. No. 33853. 


1. Negligence: Trial. The burden of proving negligence is on the 
party alleging it. 


If defendant pleads that the plaintiff was 
guilty of contributory negligence, the burden is upon him to 
prove that defense and this burden does not shift during the 
trial. However, if the evidence adduced by the plaintiff tends 
to prove that issue, the defendant is entitled to receive the 
benefit thereof. 

8. Negligence. The negligence of a person charged with re- 
sponsibility for an accident cannot be inferred from a pre- 
sumption of due care on the part of a person killed in an acci- 
dent. A presumption of due care in the performance of duty 
attends a person so charged as well as a person so killed. 

Negligence is not presumed; the mere happening of 

an accident does not prove negligence. 
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5. Negligence: Trial. The burden of proving a cause of action is 
not sustained by evidence from which negligence can only be 
surmised or conjectured. 

6. Negligence. It is essential to the existence of negligence that 
there be some fault on the part of the person sought to be held 
liable. 


Negligence is the doing of something which an ordi- 
narily prudent person would not have done under the same or 
similar circumstances, or the failure to do something which an 
ordinarily prudent person would have done under the same or 
similar circumstances. 


APPEAL from the district court for Kimball County: 
Joun H. Kuns, Jupce. Affirmed. 


Torgeson, Halcomb & O’Brien and John D. Knapp, for 
appellant. 


Van Steenberg & Myers, for appellee. 


Heard before Stmmowns, C. J., MESSMORE, YEAGER, 
CHAPPELL, WENKE, and BosLauGH, JJ. 


Summons, C. J. 

This is an action for damages based on negligence 
arising from an automobile collision causing the death 
of Phineas Asa Wolcott. Plaintiff seeks recovery for 
the exclusive benefit of the widow and next of kin. The 
collision involved an automobile driven by the deceased 
and one driven by the defendant. Issues were made and 
trial was had. At the close of all the evidence the trial 
court sustained a motion to dismiss, based on the in- 
sufficiency of plaintiff’s evidence. Plaintiff appeals. 

We affirm the judgment of the trial court. 

Plaintiff alleged her version of the accident and 
pleaded that it was caused by defendant’s negligence 
in many particulars. Defendant pleaded his version of 
the accident, denied negligence, and pleaded contribu- 
tory negligence in many particulars. 

We state the evidence as it relates to the question of 
defendant’s negligence. 

U. S. Highway No. 30 is a main-traveled paved two- 
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lane highway leading west from Kimball, Nebraska. 
Shortly before 8 o’clock on the morning of July 12, 1952, 
deceased was driving west along that highway. De- 
fendant was driving east along that highway. About 2 
miles west of Kimball there is a graveled road leading 
south from U. S. Highway No. 30. The collision oc- 
curred at that intersection. Plaintiff offered evidence 
as to the location of the graveled road. 

Plaintiff’s evidence does not show the actual collision 
of the cars. It consisted of the evidence of a deputy 
sheriff, supported by photographs, that immediately 
after the accident, the two cars were on the east side of 
the graveled road and south of the paved portion of 
U. S. Highway No. 30. It showed that defendant’s car 
was damaged as though by a direct head-on collision 
with some object, with the left front headlight broken 
and the right front headlight not broken. It showed skid 
marks leading from the west. These marks were 54 
feet in length to a point where they “changed direc- 
tions,” and then skid marks from that point to the two 
cars. The skid marks angled off the “oil” approximately 
20 feet to the point where there was a change of direction. 
The distance of that point from the pavement is not 
shown. The evidence showed that there was clear visi- 
bility along the highway for three-tenths of a mile west 
of the point of the accident. 

Plaintiff’s evidence shows also that the deceased was 
seriously injured in the accident and died thereafter on 
July 22, 1952. 

Plaintiff then rested her case-in-chief. 

Defendant moved for a directed verdict which was 
overruled. Defendant then took the stand to testify in 
his own behalf. 

He testified to events prior to the accident and that 
he was involved in an accident on July 12, 1952, 2 miles 
west of Kimball “on a driveway leading to the south.” 
He then undertook to further testify as to the accident. 
Objections to his competency were made apparently 


VoL. 162] JANUARY TERM, 1956 59 
Wolcott v. Drake 


under the provisions of section 25-1202, R. R. S. 1943, the 
so-called “dead man statute.” The trial court sustained 
objections to the testimony and an offer of proof. De- 
fendant having prevailed, that ruling is not here for 
review. 

Defendant then called a witness who was riding with 
him. He testified that defendant’s speed was 45 to 50 
miles per hour prior to the accident; that defendant was 
driving on the right-hand side of the highway going east; 
that prior to the accident there were several cars visible 
to the east and going west; that they were passing each 
other by going into the south lane and then back into 
the north lane; that cars so traveling passed the de- 
ceased’s car (although the witness did not then know 
whose car it was); and that the last one so passing 
turned back into the west-bound lane some 10 to 15 
yards east of the graveled road. 

He testified that prior to, but not at the time of, the 
accident he had been working with some wiring under 
the dashboard of defendant’s car. He testified that he 
heard defendant yell, heard the screeching of the tires, 
saw a green object in front of them, and that there then 
followed a crash. He testified that defendant’s car 
went 15 feet after the impact; and that it hit deceased’s 
car on the rear wheel and turned it around so that it 
stopped headed north. Deceased was assisted from his 
car and sat on the running board. Deceased said, “I 
would have never turned if I had seen you.” 

After both parties had rested, defendant renewed his 
motion for a dismissal, which the trial court sustained. 

Plaintiff here grants the rule that the burden of 
proving negligence is on the party alleging it. Ulrich 
v. Batchelder, 143 Neb. 697, 10 N. W. 2d 637, and cases 
there cited. Plaintiff contends that she met that burden 
of proving negligence on the part of the defendant by a 
presumption of due care on the part of the plaintiff’s 
decedent and by the photographs and testimony of the 
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deputy sheriff as to appearance, location, direction, meas- 
urement, etc., of the skid marks. 

Plaintiff relies on the rule as stated in Anderson v. 
Nincehelser, 152 Neb. 857, 43 N. W. 2d 182, as follows: 
“Where there is no eyewitness, no direct evidence of 
the accident causing the injury, the facts and circum- 
stances may be proved by circumstantial evidence, and 
the presumption is raised by the instinct of self-preserva- 
tion on behalf of the deceased that he was not guilty of 
contributory negligence, but was in the exercise of due 
care and caution for his own safety, unless the contrary 
is shown.” 

Plaintiff produced no eyewitness. She contends that 
defendant’s witness who was riding with him was not 
an eyewitness. Concededly he did not testify with the 
accuracy as to detail or attention that might have been 
expected of a witness who realized an impending acci- 
dent or who was a “right seat” driver. He did, however, 
testify as above recited. We need not determine that 
contention. 

Plaintiff argues that under the above rule the pre- 
sumption of due care makes a prima facie case of negli- 
gence. She misreads the rule. 

Here plaintiff had the burden of proving defendant’s 
negligence. The defendant had the burden of proving 
his defense of contributory negligence of the plaintiff’s 
decedent under the rule that: “If defendant pleads 
that the plaintiff was guilty of contributory negligence, 
the burden is upon him to prove that defense and this 
burden does not shift during the trial. However, if the 
evidence adduced by the plaintiff tends to prove that 
issue, the defendant is entitled to receive the benefit 
thereof * * *.” Griess v. Borchers, 161 Neb. 217, 72 
N. W. 2d 820. ; 

Plaintiff in effect argues that a presumption of negli- 
gence arises against the defendant because of a pre- 
sumption of due care on the part of the deceased. 

The Supreme Court of the United States in Looney 
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v. Metropolitan R. R. Co., 200 U. S. 480, 26 S. Ct. 303, 
50 L. Ed. 564, has given the obvious answer to this con- 
tention: “A plaintiff in the first instance must show 
negligence on the part of the defendant. Having done 
this, he need not go farther in those jurisdictions where 
the burden of proof is on the defendant to show con- 
tributory negligence. In other words, if there is no evi- 
dence which speaks one way or the other with refer- 
ence to contributory negligence of the person killed, 
then it is presumed that there was no such negligence. 
Thompson on the Law of Negligence, sec. 401; Baltimore 
& Potomac R. R. Company v. Landrigan, 191 U. S. 461; 
Texas & Pacific Railway Company v. Gentry, 163 U. S. 
353. But the negligence of a defendant cannot be in- 
ferred from a presumption of care on the part of the 
person killed. A presumption in the performance of 
duty attends the defendant as well as the person killed. 
It must be overcome by direct evidence. One presump- 
tion cannot be built upon another. Douglass v. Mitchell, 
35 Pa. St. 440; Philadelphia &c. Railway Company v. 
Henrice, 92 Pa. St. 431; Yarnell v. Kansas City &c. 
Railroad Company, 113 Missouri, 570.” 

The question is: Does the evidence present a jury 
question as to whether or not defendant was negligent? 

Three basic rules are applicable. They are: “Negli- 
gence is not presumed; the mere happening of an acci- 
dent does not prove negligence. 

“The burden of proving a cause of action is not sus- 
tained by evidence from which negligence can only be 
surmised or conjectured. 

“It is essential to the existence of negligence that 
there be some fault on the part of the person sought to 
be held liable.” Schroeder v. Sharp, 153 Neb. 73, 43 N. 
W. 2d 572. 

We consider the evidence in the light of the established 
and often repeated rule that in determining a motion 
for a dismissal of a directed verdict, the party against 
whom the motion is directed is entitled to have every 
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controverted fact resolved in his favor and to have the 
benefit of every inference that can be reasonably de- 
duced from the evidence. 

Deceased is shown to have been driving west along the 
north lane of travel at a reasonable rate of speed. Other 
cars passed him and there is no claim that any of the 
west-bound cars that did so were driving at an excessive 
rate of speed. The last of the cars to pass deceased did 
so just before he made the left-hand turn to go south 
across the east-bound lane of travel. Deceased drove 
his car across the east-bound lane and his car was on the 
graveled portion of the road leading to the north-and- 
south road when his car was struck by the car driven 
by the defendant. 

The defendant was driving east prior to the accident 
on his proper side of the highway at a speed of 45 to 50 
miles per hour. Defendant put on his brakes and skidded 
54 feet before the impact. At least 54 feet before the 
impact defendant had turned his car at an angle and had 
driven slightly to the southeast and was moving in that 
direction when the cars collided. 

Plaintiff contends that the evidence shows “how, 
where and why” the deceased was killed. 

There is ample evidence as to where the impact oc- 
curred that caused deceased’s injuries and death. Re- 
lating the “how” and “why” to the question of negli- 
gence, there is, as to that, a complete void in the evi- 
dence. Any conclusion as to the defendant’s negligence 
is entirely within the area of surmise and conjecture. 
All the evidence shows is that an accident happened and 
where it happened. 

Plaintiff alleged that defendant was negligent in fail- 
ing to stop before the impact; that he failed to have his 
car under control and to operate it at a reasonable rate 
of speed; that he failed to observe, consider, and antici- 
pate that others might be using the highway; that he 
failed to observe automobiles using the highway; that 
he drove his car off the highway and onto the roadway 
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where deceased had already driven his car; and that he 
failed to keep a proper lookout. 

We are unable to determine upon which of these al- 
leged acts of negligence plaintiff relies, save as noted 
at the conclusion of this opinion. 

Plaintiff asserts defendant was negligent and that a 
jury question was presented. The rule is: “Negligence 
is the doing of something which an ordinarily prudent 
person would not have done under the same or similar 
circumstances, or the failure to do something which an 
ordinarily prudent person would have done under the 
same or similar circumstances.” Shupe v. County of 
Antelope, 157 Neb. 374, 59 N. W. 2d 710. 

We find no evidence in this record from which a jury 
could apply the tests of the standard rule. 

Plaintiff relies here on Bielinski v. Colwell, 242 Minn. 
338, 65 N. W. 2d 113. She quotes from that part of the 
opinion dealing with a question of contributory negli- 
gence. That accident happened when plaintiff’s dece- 
dent was making a left-hand turn on a highway so as 
to enter an intersecting road. The issue of contributory 
negligence turned on the question of whether defendant’s 
decedent was so near the intersection as to constitute 
an “immediate hazard” when plaintiff’s decedent made 
the left-hand turn, The court held that to be a jury 
question under the facts there. The issue of negligence 
of defendant’s decedent which the court held was for 
the jury, turned on a question of speed of the car of de- 
fendant’s decedent. 

There the state law fixed a speed limit of 50 miles per 
hour. Here the “prima facie lawful” speed limit was 
60 miles per hour. § 39-7,108, R. R. S. 1943. Here there 
is no evidence showing that defendant was exceeding this 
speed. There the defendant’s car skidded for 100 feet 
before the impact. There was evidence that 50 feet 
before the impact (which was 50 feet after the brakes 
were applied) defendant’s car was traveling “at least 
50 miles per hour.” There the court cited the distance of 
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the skidding to fix the rate of speed after the brakes 
had been applied sufficient to sustain a finding of a 
greater rate of speed prior thereto. It then referred 
to a defendant’s witness who fixed a speed rate of 40 
miles per hour 25 feet from the impact as indicative of a 
greater speed prior thereto. There is no such evidence 
in the case before us. 

There the court referred to the fact that the car of 
plaintiff’s decedent was pushed back in the direction in 
which it had traveled 134 feet while the car of defend- 
ant’s decedent continued 81 feet. The court cited this 
evidence as lending support “‘to a finding that defendant’s 
truck must have been traveling at an excessive rate of 
speed * * *.” Here the evidence is that both the car 
of plaintiff's decedent and defendant’s car remained 
on or just off the highway in the immediate vicinity of 
the point of impact. 

Plaintiff refers to the provision in section 39-7,108, R. 
R. S. 1943, that “No person shall drive a vehicle on a 
highway at a speed greater than is reasonable and pru- 
dent under the conditions then existing.” 

It is pointed out in the Bielinski v. Colwell case, supra, 
that Minnesota’s statute requires that speed be reduced 
when special hazards exist with respect to traffic or by 
reasons of weather or highway conditions. The acci- 
dent there happened at night when it was raining and 
misty, and the pavement was wet and slippery. The 
court there held that the weather conditions created a 
special hazard that could be sufficient to sustain a find- 
ing of negligence for failure to drive at a lesser speed. 
Those conditions did not exist here. It does appear here 
that there was other traffic on the highway, that cars 
were meeting, overtaking, and passing each other. That 
is a normal condition on our highways. In and of itself 
it does not establish either a special hazard or require 
a reduced speed. 

Plaintiff in discussing “excessive speed” in her reply 
brief contends that the above quote from section 39- 
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7,108, R. R. S. 1943, is the basic speed rule and that the 
evidence “indicates that appellee either failed to ob- 
serve this basic speed rule, failed to keep a proper look- 
out, failed to keep his automobile under control, or that 
his automobile was equipped with faulty brakes or with 
a faulty steering mechanism.” (Emphasis supplied.) 

We have emphasized the last two clauses above be- 
cause they relate to claimed negligence that has no sup- 
port whatever in this evidence. It indicates the extent 
to which surmise and conjecture enters into plaintiff’s 
contentions. 

We find nothing in the Minnesota case to sustain plain- 
tiff’s contentions. 

The judgment of the district court is affirmed. 

AFFIRMED. 

CaRTER, J., participating on briefs. 


LorinE DAVIS, APPELLANT, V. LLoyD DENNERT ET AL, 


APPELLEES. 
75 N. W. 2d 112 
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1. Trial. In every case, before the evidence is left to the jury, 
there is a preliminary question for the judge, not whether there 
is literally no evidence, but whether there is any upon which 
a jury can properly proceed to find a verdict for the party 
producing it, upon whom the burden of proof is imposed. 

2. Appeal and Error. In order that assignments of error as to 
the admission or rejection of evidence may be considered, the 
holdings of this court require that appropriate reference be 
made to the specific evidence against which objection is urged. 

3. Witnesses: Evidence. As a general rule a party calling a wit- 
ness vouches for his credibility and is ordinarily bound by any 
evidence he gives which is not contradicted or shown to be 
unreliable. In other words, a party who offers the evidence 
of a witness cannot subsequently object that it should not have 
been received or that it is insufficient to sustain a judgment 
based thereon. But a party calling a witness is not necessarily 
bound by his testimony. This is true where the testimony is 
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contradicted, either expressly or by inference, by evidence 
that would justify the trier of facts in arriving at a different 
conclusion. 

4. Negligence: Evidence. Negligence is a question of fact and may 
be proved by circumstantial evidence. All that the law requires 
is that the facts and circumstances proved, together with the 
inferences that may be legitimately drawn from them, shall 
indicate, with reasonable certainty, the negligent act com- 
plained of. 

5. Automobiles: Evidence. A witness may describe the marks that 
he observed near the place of an accident. The inference to 
be drawn from the testimony regarding such tire marks or 
scratches is solely the province of the jury. 

6. Automobiles: Negligence. The lawfulness of the speed of a 
motor vehicle within the prima facie limits fixed is determined 
by the further test of whether the speed was greater than was 
reasonable and prudent under the conditions then existing. 

The violation of an ordinance or statute re- 
quiring automobiles and other vehicles to drive to the right of 
the center of the highway does not constitute negligence per se, 
or as a matter of law; but whether or not such violation con- 
stituted negligence is a question for the jury under proper 
instructions. 

8. : . Where one is confronted suddenly with an 
emergency and is required to act quickly, he is not necessarily 
negligent if he pursues a course which mature reflection or 
Geliberets judgment might prove to be wrong. 

The emergency rule cannot be successfully 
invoked by either party in a negligence case unless there is 
competent evidence to support a conclusion that a sudden emer- 
gency actually existed, and then it cannot be successfully invoked 
by one who has brought that emergency upon himself by his 
own acts or who has not used due care to avoid it. 


AppEAL from the district court for Douglas County: 
WittiAM A. Day, JupGe. Reversed and remanded with 
directions. 


Lorna L. Williams and Wells, Martin, Lane, Baird & 
Pedersen, for appellant. 


Gross, Welch, Vinardi & Kauffman, for appellees. 


Heard before Stmmons, C. J., MESSMORE, YEAGER, 
CHAPPELL, WENKE, and BosLauGu, JJ. 
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WENKE, J. 

Lorine Davis brought this action in the district court 
for Douglas County against Lloyd Dennert and Edwin 
Heidzig. The purpose of the action is to recover dam- 
ages plaintiff alleged she suffered as a result of an auto- 
‘mobile accident in which she was injured and her car 
damaged. Plaintiff bases her right to recover on the 
ground that defendant Heidzig negligently operated a 
car owned by defendant Dennert, which negligence she 
alleged caused the accident. Dennert filed an answer 
raising the issue of contributory negligence. He also 
filed a counterclaim whereby he sought to recover dam- 
ages for personal injuries and damages to his car aris- 
ing out of the same accident. MHeidzig joined in the 
answer but filed a separate counterclaim seeking to 
recover damages for personal injuries he suffered in the 
same accident. Trial was had. At the conclusion of 
plaintiff's evidence, and after she had rested, defendants 
moved for a directed verdict. This motion the trial court 
sustained. The trial court thereupon dismissed plain- 
tiffs cause of action and also the counterclaims of each 
of the defendants, the latter without prejudice. On No- 
vember 3, 1952, plaintiff filed a motion for new trial 
which the trial court did not overrule until April 27, 
1955. This appeal was perfected from that ruling. 

The appeal primarily involves two questions. They 
are: First, did the appellant make a prima facie case? 
Second, if so, does the evidence she adduced show she 
was guilty of contributory negligence, as a matter of 
law, sufficient to defeat her right to recover? 

The following principles are applicable in determining 
these questions: 

“The rule is that in every case, before the. evidence is 
left to the jury, there is a preliminary question for the 
judge, not whether there is literally no evidence, but 
whether there is any upon which a jury can properly 
proceed to find a verdict for the party producing it, 
upon whom the burden of proof is imposed.” Farr Co. 
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v. Union P. R. R. Co., 106 F. 2d 437. See, also, Fairmont 
Creamery Co. v. Thompson, 139 Neb. 677, 298 N. W. 
551; Guerin v. Forburger, 161 Neb. 824, 74 N. W. 2d 870. 

For the purpose of decision on a motion for directed 
verdict the motion must be treated as an admission of 
the truth of all material and relevant evidence sub- 
mitted on behalf of the party against whom it is di- 
rected, and such party is entitled to have every contro- 
verted fact resolved in his favor and to have the bene- 
fit of every inference that can reasonably be deduced 
from the facts in evidence.” Gable v. Pathfinder Irr. 
Dist., 159 Neb. 778, 68 N. W. 2d 500. See, also, Behrens 
v. Gottula, 160 Neb. 103, 69 N. W. 2d 384; Fick v. Herman, 
159 Neb. 758, 68 N. W. 2d 622. 

“In reviewing the action of a trial court in directing 
a verdict, this court will regard as conclusively estab- 
lished every fact favorable to the unsuccessful party 
which the evidence proves or tends to establish.’ Preston 
v. Stover, 70 Neb. 632; Kepler v. Chicago, St. P., M. & 
O. R. Co., 111 Neb. 273. * * * ‘Where, from the testi- 
mony before the jury, different minds might draw dif- 
ferent conclusions, it is error to direct a verdict.’ Suiter 
v. Park Nat. Bank, 35 Neb. 372; Schwerin v. Andersen, 
107 Neb. 138.” Bainter v. Appel, 124 Neb. 40, 245 N. 
W. 16. 

“In an action where there is any evidence which will 
support a finding for a party having the burden of 
proof, the trial court cannot disregard it and direct a 
verdict against him.” Parsons v. Cooperman, 161 Neb. 
292, 73 N. W. 2d 235. 

“Where different minds may reasonably draw dif- 
ferent conclusions or inferences from the adduced evi- 
dence, or if there is a conflict in the evidence, as to 
whether or not the evidence establishes negligence or 
contributory negligence, and the degree thereof, when 
one is compared with the other, such issues must be 
submitted to a jury.” Pierson v. Jensen, 150 Neb. 86, 
33 N. W. 2d 462. 
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Dodge Street Highway is a paved four-lane highway 
running some 16 miles west from Omaha. There it ends 
in a Y, the north two lanes of the highway curving to 
the north and the south two lanes thereof curving to the 
south. Both curved roads then join a paved road run- 
ning north and south between Waterloo, Nebraska, and 
Center Street. The accident here involved happened 
at about the southwest corner of this Y. It occurred 
approximately where the south curve of the Y, which 
is a sweeping curve some 3,000 feet in length, joins the 
north and south highway, which is a paved road 20 
feet wide. It happened about 11:30 p. m. on Monday, 
July 3, 1950. The highway is level where it occurred 
and the view for drivers coming from any direction 
is substantially unobstructed. The night was clear 
and the pavement dry. 

The cars involved were a 1939 Chevrolet sedan owned 
by appellant and, at the time, being driven by her, and 
a 1950 Ford coach owned by appellee Dennert and, 
with his consent, being driven by appellee Heidzig. 
Appellant, with her family, was traveling from Des 
Moines, Iowa, their home, to David City, Nebraska, to 
visit appellant’s sister and her husband. Appellant, 
who was familiar with the road, had been driving for 
about 8 miles immediately preceding the accident. With 
her in the car at the time were her husband, Lester, who 
was in the front seat, and her two children, Madelon 
16 and Jerry 11, who were in the back seat. Appellees 
were coming from Denver, Colorado, to Omaha, and had 
last stopped in Wahoo, Nebraska. With them in the 
car were Wilber Bohling, Paul Buntrock, and Doris Ails, 
the latter having joined them at Seward where she was 
attending school. 

The impact was between the left front of the Chevro- 
let and the front of the Ford. After the accident both 
cars were on the north-south road facing west and 
about 4 feet apart. The front of the Chevrolet was off 
the paved surface and on the shoulder while the Ford 
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was entirely on the paved surface, the rear being across 
the center line. Both cars were badly damaged and the 
passengers therein injured in various degrees. 

The foregoing is only a general summary of when, 
where, and how the accident happened. We shall dis- 
cuss the evidence more in detail as we deal with the 
questions raised. 

There are several other questions raised besides the 
two principal issues. We shall discuss and dispose of 
them first because a determination thereof is, to a cer- 
tain extent, determinative of the principal issues. 

Appellant, in her brief, says: ‘There were a number 
of erroneous rulings on evidence. We assume that 
this Court in determining whether it was proper for the 
trial court to direct a verdict will only consider such 
evidence as was properly admitted and will also con- 
sider evidence which was wrongfully excluded if proper 
tender of proof made. Hence, we will not make a sep- 
arate examination of the Court’s rulings * * *.” 

The rule, in this regard, is as follows: 

“In order that assignments of error as to the admis- 
sion or rejection of evidence may be considered, the 
rules of court require that appropriate reference be 
made to the specific evidence against which objection 
is urged.” Joiner v. Pound, 149 Neb. 321, 31 N. W. 2d 
100. 

“An assignment that evidence was on the trial erro- 
neously admitted or rejected, to be considered on appeal, 
must specifically point out the evidence.” Bolio v. 
Scholting, 152 Neb. 588, 41 N. W. 2d 913. 

Rulings of the court in this regard are therefore not 
properly here for our consideration. It is true we have 
held that: “Under the rules of this court the considera- 
tion of a cause will be limited to errors assigned and dis- 
cussed, subject however to the further rule that the 
court may at its option notice a plain error not assigned.” 
Nowka v. Nowka, 157 Neb. 57, 58 N. W. 2d 600. We find 
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nothing in this case that would cause us to exercise this 


option. 
Appellant suggests the following principle has appli- 
cation here: ‘“‘As a general rule it is negligence as a 


matter of law for a motorist to drive an automobile so 
fast on a highway at night that he cannot stop in time 
to avoid a collision with an object within the area 
lighted by his lamps.’ (Roth v. Blomquist, 117 Neb. 444, 
220 N. W. 572.)” Buresh v. George, 149 Neb. 340, 31 
N. W. 2d 106. 

But, as stated in Bainter v. Appel, supra: “This court 
has properly applied the rule quoted in cases where 
the collision was between a moving automobile and an 
object which relative to the automobile was stationary. 
Roth v. Blomquist, 117 Neb. 444. But to apply it to ap- 
proaching automobiles colliding with each other would 
violate the very reason by which the rule is supported.” 

This principle has no application to automobiles ap- 
proaching each other. That would be particularly true 
because: “A user of the highways may assume, unless 
and until he has warning, notice, or knowledge to the 
contrary, that other users of the highways will use them 
in a lawful manner, and until he has such warning, 
notice, or knowledge, he is entitled to govern his actions 
in accord with such assumption.” Plumb v. Burnham, 
151 Neb. 129, 36 N. W. 2d 612. 

Appellant called appellee Heidzig as a witness. He 
placed appellant’s automobile astraddle the center line 
of the curve just before the accident occurred and testi- 
fied his car was still in the right-hand lane for travel 
when the impact occurred. Appellees contend appel- 
lant is bound by this testimony. The correct rule in 
this regard is fully discussed in Krull v. Arman, 110 
Neb. 70, 192 N. W. 961, as follows: ‘At the close of the 
testimony the appellant asked for a peremptory in- 
struction on the claim that, because plaintiff called the 
defendant as a witness, and elicited testimony from him 
that deceased gave him the money, plaintiff is abso- 
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lutely bound by his answers, and is estopped from set- 
ting up that they are either untrue or that the witness 
is not credible. Appellant cites Nathan v. Sands, 52 
Neb. 660. This case states the correct rule, and evi- 
dence tending only to impeach such witness is not ad- 
missible. Contradiction, however, and impeachment 
are not synonymous. The distinction is pointed out in 
De Noyelles v. Delaware Ins. Co., 138 N. Y. Supp. 855, 
quoted in 2 Words and Phrases, Second Series, under 
‘Impeachment:’ ‘A party may contradict his own wit- 
ness, for contradiction is not impeachment, as impeach- 
ing evidence is that which is directed solely to the ques- 
tion of the credibility of the witness.’ See, also, 40 
Cyc. 2561; Dravo v. Fabel, 132 U. S. 487; Thorp v. 
Leibrecht, 56 N. J. Eq. 499. In this last case Mr. Justice 
Pitney announces what appears to be a fair and com- 
prehensive rule, as follows: ‘While a plaintiff who calls 
defendants as his witnesses cannot impeach their char- 
acter for veracity generally, he may show that the 
whole or any part of what they had sworn to is untrue 
either by their own examination and the improbability 
of their own story or by other contradictory evidence 
material to the case.’ ” 

As stated in Trask v. Klein, 150 Neb. 316, 34 N. W. 2d 
396: “As a general rule a party calling a witness 
vouches for his credibility and is ordinarily bound by 
any evidence he gives which is not contradicted or shown 
to be unreliable. In other words, a party who offers 
the evidence of a witness cannot subsequently object 
that it should not have been received or that it is in- 
sufficient to sustain a judgment based thereon. But a 
party calling a witness is not necessarily bound by his 
testimony. This is true where the testimony is contra- 
dicted, either expressly or by inference, by evidence that 
would justify the trier of facts in arriving at a different 
conclusion.” 

And in Guyette v. Schmer, 150 Neb. 659, 35 N. W. 
2d 689, we said: “But the evidence elicited on cross- 
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examination does not defeat plaintiff’s case on the theory 
that a party is bound by the testimony of his own wit- 
ness. It brings into operation the rule announced in 
Trask v. Klein, ante p. 316, 34 N. W. 2d 396, to the effect 
that where a plaintiff introduces evidence sufficient to 
prove all the material facts of his case, and also intro- 
duces a witness who contradicts some of the facts, the 
latter evidence will not sustain the direction of a ver- 
dict unless it is the only evidence produced on an issue 
necessary to the maintenance of the cause of action. 
See, also, Zimman v. Miller Hotel Co., 95 Neb. 809, 146 
N. W. 1030.” See, also, Ross v. Carroll, 138 Neb. 1, 291 
N. W. 726; Gutoski v. Herman, 147 Neb. 1001, 25 N. 
W. 2d 902. 

We come then to the rule as it relates to circumstantial 
evidence as appellant’s case, to a large extent, depends 
thereon. We have said in this regard: “AII that plain- 
tiff was required to do was to establish, to a reasonable 
probability, that the accident happened in the manner 
alleged in his petition, and where facts and circum- 
stances are established from which the way the accident 
happened could be logically inferred, it was not error 
to submit that issue to the jury.” Markussen v. Menge- 
doht, 132 Neb. 472, 272 N. W. 241. See, also, Taylor v. 
J. M. McDonald Co., 156 Neb. 437, 56 N. W. 2d 610. 

“Negligence is a question of fact and may be proved by 
circumstantial evidence and physical facts. All that 
the law requires is that the facts and circumstances 
proved, together with the inferences that may be proper- 
ly drawn therefrom, shall indicate with reasonable cer- 
tainty the negligent act charged.” Shields v. County of 
Buffalo, 161 Neb. 34, 71 N. W. 2d 701. 

However, as early as Blid v. Chicago & N. W. Ry. Co., 
89 Neb. 689, 131 N. W. 1027, we held: “Circumstantial 
evidence may be received to establish a fact in contra- 
diction to the positive testimony of alleged eye-witnesses 
to the transaction; but circumstantial evidence cannot 
be said to be sufficient to sustain a verdict depending 
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solely thereon for support, unless the circumstances 
proved by the evidence are of such a nature and so re- 
lated to each other that the conclusion reached is the 
only one that can fairly and reasonably be drawn there- 
from. Asbach v. Chicago, B. & Q@. R. Co., 74 Ia. 248; 
Lopez v. Campbell, 163 N. Y. 340; American Freehold 
Land Mortgage Co. v. Whaley, 63 Fed. 743.” 

In support of this holding we cited Asbach v. Chicago, 
B. & Q. Ry. Co., 74 Iowa 248, 37 N. W. 182. However, 
since that time Iowa has materially modified this prin- 
ciple. See Boles v. Hotel Maytag Co., 218 Iowa 306, 
253 N. W. 515; Whetstine v. Moravec, 228 Iowa 352, 291 
N. W. 425; Hayes v. Stunkard, 233 Iowa 582, 10 N. W. 
2d 19. As stated in Boles v. Hotel Maytag Co., supra: 
“A person is not required to prove his theory of negli- 
gence by testimony so clear as to exclude every other 
possible theory.” 

We have followed the principle announced in Blid v. 
Chicago & N. W. Ry. Co., supra, on numerous occasions, 
as recently as Shamblen v. Great Lakes Pipe Line Co., 
158 Neb. 752, 64 N. W. 2d 728. 

On the other hand, in Rocha v. Payne, 108 Neb. 246, 
187 N. W. 804, we held: ‘Negligence is a question of 
fact and may be proved by circumstantial evidence. All 
that the law requires is that the facts and circumstances 
proved, together with the inferences that may be legi- 
timately drawn from them, shall indicate, with reason- 
able certainty, the negligent act complained of.” 

Since the announcement thereof we have frequently 
followed this rule, doing so as recently as Griess v. Bor- 
chers, 161 Neb. 217, 72 N. W. 2d 820. That other courts 
are divided on this question see 20 Am. Jur., Evidence, 
§ 1189, p. 1043, and 32 C. J. S., Evidence, § 1039, p. 1102. 

We think the following discussion from Duncan v. Fort 
Dodge Gas & Electric Co., 193 Iowa 1127, 188 N. W. 865, 
apropos here: “Appellant makes the point that, to sus- 
tain plaintiff’s charge of negligence by circumstantial 
evidence, the circumstances shown must be such as 
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are wholly inconsistent with any other reasonable theory 
of the death of the deceased. It may be admitted that 
cases are to be found, and possibly some of our own, in 
which the rule is stated as quoted by counsel. It is, 
nevertheless, a misleading statement, as applied to dis- 
puted facts in a civil action. In its broadest sense, it 
has no proper application except in criminal cases where 
the evidence relied upon to establish the alleged crime is 
purely circumstantial.” 

In Schoepper v. Hancock Chemical Co., 113 Mich. 582, 
71 N. W. 1081, the court said: “Defendant’s counsel 
contend that the cause of this explosion is a matter of 
mere conjecture, and it is said by counsel that it is not 
enough for plaintiff to prove circumstances consistent 
with her theory, but that these circumstances, and each 
of them, must preclude any other rational conclusion. 
This we take to be but another way of stating the propo- 
sition that the proof must exclude all reasonable doubt. 
It is hardly necessary to say that no such rule obtains 
in civil cases.” 

We think the rule as announced in Blid v. Chicago & 
N. W. Ry. Co., supra, should only have application in 
criminal cases where the proof of guilt must be estab- 
lished beyond a reasonable doubt while the rule an- 
nounced in Rocha v. Payne, supra, has application in 
civil cases where all that is required of plaintiff is to 
establish his cause of action by a preponderance of the 
evidence. 

Because of the nature of the evidence adduced, and 
hereinafter set out, we set forth the following as having 
application thereto: 

“A witness may describe the marks that he observed 
near the place of an accident. The inference to be 
drawn from the testimony regarding such tire marks 
or scratches is solely the province of the jury.” Danner 
v. Walters, 154 Neb. 506, 48 N. W. 2d 635. 

“The lawfulness of the speed of a motor vehicle within 
the prima facie limits fixed is determined by the further 
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test of whether the speed was greater than was rea- 
sonable and prudent under the conditions then existing.” 
Stark v. Turner, 154 Neb. 268, 47 N. W. 2d 569. See, 
also, Griess v. Borchers, supra. 

“What is a reasonable speed is necessarily largely 
dependent on the situation and the surrounding circum- 
stances, it being obvious that a speed which would be 
safe, reasonable, and proper in some places and under 
some circumstances might be highly dangerous, unrea- 
sonable, and improper in other places and under other 
circumstances.” Tews v. Bamrick, 148 Neb. 59, 26 N. 
W. 2d 499. See, also, Granger v. Byrne, 160 Neb. 10, 
69 N. W. 2d 293. 

“The violation of an ordinance or statute requiring 
automobiles and other vehicles to drive to the right 
of the center of the highway does not constitute negli- 
gence per se, or as a matter of law; but whether or not 
such violation constituted negligence is a question for 
the jury under proper instructions.” Burkamp v. Rob- 
erts Sanitary Dairy, 117 Neb. 60, 219 N. W. 805. See, 
also, Herman v. Firestine, 146 Neb. 730, 21 N. W. 2d 444. 

“Proximate cause, as used in the law of negligence, 
is that cause which in a natural and continuous sequence, 
unbroken by any efficient intervening cause, produces 
the injury, and without which the accident could not 
have happened.” Anderson v. Byrd, 133 Neb. 483, 275 
N. W. 825. See, also, Bixby v. Ayers, 139 Neb. 652, 298 
N. W. 533. 

Appellant testified she entered the curve and, after 
doing so, dimmed her lights and continued to drive on 
the right side of the center line. However, she said 
her memory as to the accident itself was a blank, her 
first knowledge thereof being after she regained con- 
sciousness in the hospital. Appellant then produced 
several witnesses who testified to debris and a swirl 
mark on the pavement at a point 5 feet 10 inches to the 
northwest of the center line for cars traveling from 
the east and turning on this curve to go south, that is, 
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5 feet 10 inches over in the normal traveling lane for 
appellant’s car. The debris consisted of dirt, oil, potato 
salad, etc. The evidence shows that appellant’s daugh- 
ter had prepared and they were carrying a picnic lunch 
in appellant’s car which included potato salad. The 
swirl mark is referred to as a tire swirl or a mark ap- 
parently made by a tire or some substance of the same 
consistency as a tire. It was also described as dark in 
color but gradually shading off to a lighter color, as 
having the appearance of scuffing by a tire on the pave- 
ment, and as a black mark that was 4 by 6 inches in 
size. The evidence shows the left front wheel of the 
Chevrolet was damaged and the tire thereon as being 
blown out. In fact it was the only tire on either car 
that was down. The mark was to the east of where the 
cars finally came to a stop and on a line about equal 
distance between them, the cars being 4 feet apart. 
In fact appellee Heidzig places the point of impact at 
about the center of the pavement, which was 31 feet 
wide at this point, and thus only 4 inches from where 
the other witnesses placed the mark they observed on 
the pavement. 

Appellant called appellee Heidzig to the stand and 
he testified he had never traveled this road before; that 
immediately before the accident he had been traveling 
in excess of 50 miles an hour; that he had noticed a curve 
sign so had slowed down for it; that there was nothing 
for some distance to obstruct his view; that he first no- 
ticed appellant’s car as it was coming around the curve 
from the east; that he did not pay particular attention 
to it; that he was driving with his bright lights on; that 
he did not look to the right or east again but only watched 
the road ahead; that he next observed appellant’s car 
just seconds before the collision; that when he saw ap- 
pellant’s car it was very close; that when he saw appel- 
lant’s car he was traveling about 50 miles an hour; 
that appellant’s car was then astraddle the center line, 
both front and rear left wheels being to the east or in 
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his lane for travel; that he removed his foot from the 
accelerator but did not have sufficient time to put it 
on his brakes; that as he took his foot off his accelerator 
he also turned his steering wheel to the left and his car 
swung to the left; that about the same time he turned 
his car to the west (left) the driver of appellant’s car 
did the same, or to her right; that the impact between 
the two cars occurred about the center as far as feet 
from either side of the pavement was concerned; that 
the left front fender of appellant’s car came in contact 
with the middle of the car he was driving; that his car 
did not travel forward after the impact; that both cars 
bounced across the highway to the west; and that after 
the collision both cars stopped facing west. 

It should here be stated that all traveling lanes were 
10 feet wide and the shoulder to the right was 8 feet 
wide, thus giving the appellee Heidzig plenty of room 
to turn to the right had he observed appellant’s car in 
time to have done so. 

From what we have set forth we think the evidence 
is sufficient to submit to a jury the question of whether 
or not appellees were guilty of any one or more of the 
following alleged acts of negligence as claimed by ap- 
pellant: That appellee Heidzig was driving at a rate of 
speed greater than was reasonable and prudent under 
the conditions then existing; that he failed to keep a 
proper lookout; that, after seeing appellant’s car, he 
failed to turn to the right and keep in his own lane of 
travel; and that he left his own lane of travel and 
crossed over into appellant’s lane for travel. 

We come then to the question, could the facts bring 
the appellee within the doctrine of a sudden emergency? 
This doctrine is stated as follows: “* * * where one is 
confronted suddenly with an emergency and is required 
to act quickly, he is not necessarily negligent if he 
pursues a course which mature reflection or deliberate 
judgment might prove to be wrong. The law does not 
require under such circumstances that no mistake should 
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be made. All it requires is that one demean himself as 
an ordinary, careful and prudent person would have 
done, under like circumstances, and if he does that, he 
is not held to be negligent, even though he committed 
an error in judgment.” Belik v. Warsocki, 126 Neb. 
560, 253 N. W. 689. 

However, as stated in Roby v. Auker, 149 Neb. 734, 
32 N. W. 2d 491: “The emergency rule cannot be suc- 
cessfully invoked by either party in a negligence case 
unless there is competent evidence to support a conclu- 
sion that a sudden emergency actually existed, and then 
it cannot be successfully invoked by one who has brought 
that emergency upon himself by his own acts or who 
has not used due care to avoid it.” 

We think the facts herein set out as testified to by 
appellee Heidzig clearly brings him within the latter 
part of this rule. By this we do not mean to say his 
testimony as to where appellant was driving her car is 
without effect. If believed by a jury it presented a 
violation of certain statutes regulating the operation of 
cars on the public highway and was, therefore, evidence 
of negligence by appellant to be considered by the jury 
on the issue of contributory negligence. It would not, 
however, be such as a matter of law sufficient to defeat 
any right to recover she might otherwise have. 

We have come to the conclusion that the judgment 
of the trial court denying appellant’s motion for a new 
trial was in error. We therefore reverse its judgment 
doing so and remand the cause with directions that 
appellant’s motion for a new trial be sustained. 

REVERSED AND REMANDED WITH DIRECTIONS. 

CarTER, J., participating on briefs. 
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JOHN H. DIETZE, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
75 N. W. 2d 95 


Filed February 24, 1956. No. 33856. 


1. Automobiles: Evidence. Evidence of the readings of radar 
equipment designed to determine the speed of moving vehicles is 
admissible as evidence of speed if a sufficient foundation is laid 
as to the accuracy of the equipment in operation. 

Foundation may be laid for the admission of 
evidence of the readings of radar equipment by evidence of 
experience of persons in the handling of such equipment from 
which it is made to appear that the equipment correctly indi- 
cates the speed of moving vehicles. 

8. Trial. Remarks of a trial judge in an action wherein a jury is 
waived, duly excepted to at the time, which disclose a lack of 
ability to consider the evidence of a party fairly and impartially 
are grounds for a new trial. 


Error to the district court for Dodge County: RussELL 
A. Rosinson, JupcE. Reversed and remanded. 


Winters & Lawlor, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Ralph D. 
Nelson, for defendant in error. 


Heard before Simmons, C. J., MESSMORE, YEAGER, 
CHAPPELL, WENKE, and BosLaucu, JJ. 


YEAGER, J. 

This is a criminal action originally instituted by the 
State of Nebraska in a justice of the peace court of 
Dodge County, Nebraska, wherein John H. Dietze was 
charged with the offense of exceeding the speed limit in 
violation of the statutes in such cases made and pro- 
vided. In that court Dietze was found guilty. From 
the adjudication he appealed to the district court. In 
the district court he was tried to the court, he having 
waived trial by a jury. In the district court he was con- 
victed, and sentenced to pay a fine of $20 and to pay 
the costs of the prosecution amounting to $37.50. There- 
after he duly filed a motion for new trial which was 
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overruled. From the judgment and the order over- 
ruling the motion for new trial he brings the case to this 
court for review by petition in error. He is plaintiff 
in error but for convenience he will be referred to herein- 
after as defendant. 

As grounds for reversal of the judgment the defend- 
ant asserts substantially that the court erred in find- 
ing him guilty since, as he says, there was no competent 
evidence that he was operating a motor vehicle in ex- 
cess of the speed limit; that the evidence was not suffi- 
cient to prove him guilty beyond a reasonable doubt; 
that the evidence upon which he was convicted was the 
reading of a radar machine admitted without sufficient 
foundation to make it admissible; that the judge erred 
in not disqualifying himself on account of manifest 
prejudice; and that the court erred in not granting a 
new trial. 

The first, second, and third assignments of error are 
related and depend upon what the record discloses as 
to the facts as they appear in the bill of exceptions. 
They will therefore not be separately considered. 

The record discloses that on March 9, 1955, the de- 
fendant was the operator of a Greyhound bus which he 
was operating westward on U.S, Highway No. 30. Just 
after 2 p. m. on that date he passed a point about 2 
miles east of North Bend, Nebraska. Opposite this point 
and just off the highway was located a radar speed 
meter. As he passed the meter which threw a radar 
beam across the highway the meter registered his speed 
at 70 miles an hour according to a Nebraska highway 
patrolman who had charge of the meter. This rate of 
speed was 10 miles an hour in excess of the maximum 
permitted under law. 

As foundation for the admission of this evidence there 
was testimony as to tests of the accuracy of the readings 
of the meter made by checking its readings with the 
known speed of other motor vehicles operated by other 
members of the highway patrol on that afternoon near 
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the time of the occurrence and later. The testimony as 
to how the meter operated was limited to statements that 
it threw a beam across the highway and when the beam 
was broken an indicator would indicate the speed of the 
object breaking the beam. The testimony as to the me- 
chanics of the meter was that it operated from a battery. 
If the battery was fully charged the indicator of the 
meter would show the speed of the object breaking the 
beam, but if the battery was not fully charged it would 
register a speed less than the actual speed of the pass- 
ing object, and that in no event would the instrument 
indicate a rate of speed in excess of the actual speed 
of the vehicle. 

It is pointed out here that neither the foundational evi- 
dence nor the evidence as to speed was at any point ob- 
jected to during the trial. The first objection came after 
trial and the judgment of the district court. 

The defendant testified that he did not exceed the 
speed limit. This was not based upon observation at the 
time but upon assertions made pursuant to tests made by 
him that, because of governors on the motors, the bus 
could not have been driven more than 60 to 61 miles an 
hour. He was corroborated by the testimony of Clarence 
Crane, the shop foreman of the bus company, that the 
governor was sealed at 1,900 R.P.M.s, the effect of which 
would prevent operation in excess of 60 miles an hour. 

It becomes apparent that in order to sustain the con- 
tention made by the defendant in the first three assign- 
ments of error it would be necessary to say that there 
was no competent evidence of probative value to sus- 
tain a finding that the defendant was exceeding the 
speed limit. 

The record under the law will not permit this to be 
done. The defendant and the State cited in their briefs 
cases in which it is set forth that radar readings are ad- 
missible in proof of the speed of vehicles moving on 
highways. See, State v. Moffitt, 48 Del. 210, 100 A. 2d 
778; State v. Dantonio, 31 N. J. Super. 105, 105 A. 2d 
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918; State v. Dantonio, 18 N. J. 570, 115 A. 2d 35. None 
are cited to the contrary. The defendant does not con- 
tend for a contrary rule, but only that there must be 
foundation more than was laid on the trial of this case. 

In this view it must be said therefore that the evi- 
dence adduced as to speed was competent and it can- 
not well be said that it did not have probative value. 
The lack of foundation, if there was a lack, did not de- 
stroy the competency of the evidence. 

If the defendant was not satisfied with the foundation 
laid he should have at the time objected on that ground. 
In a situation wherein the question of lack of foundation 
for admission of reading of speedometers was being con- 
sidered the New Jersey Supreme Court in State v. Dan- 
tonio, 18 N. J. 570, 115 A. 2d 35, said: “The defendant 
points out that there was no affirmative evidence in- 
troduced by the State to establish that the speedometers 
in the Troopers’ cars had been recently tested. It would, 
perhaps, have been the better course for the State to 
have introduced such testimony and presumably it would 
have done so if the defendant had raised the point in due 
time before the close of the trial. However, he did not 
in anywise question the Troopers on the subject and 
made no mention of it until the testimony had been 
fully completed and summations were taking place. 
Under these circumstances the defendant is hardly in 
any just position to attack the accuracy of the 
speedometers.” 

If this pronouncement is to be followed in the case 
at bar, and we think it should, the defendant may not 
now be heard to complain of the lack of foundation for 
the evidence of speed adduced by the State. 

As already indicated the contention is only that there 
was no sufficient foundation. In support of this it is urged 
that this foundation may be laid only by the testimony of 
an expert witness regarding the construction, operation, 
and purpose of the particular machine, its margin of 
error, and the ways and means of testing its accuracy. 
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It is of course true that this is a proper method of 
laying the foundation for the admissibility of the records 
of speed of moving vehicles as shown by radar devices. 
See, State v. Moffitt, supra; State v. Dantonio, 31 N. J. 
Super. 105, 105 A. 2d 918; People of City of Rochester v. 
Torpey, 204 Misc. 1023, 128 N. Y. S. 2d 864; People v. 
Katz, 205 Misc. 522, 129 N. Y. S. 2d 8. This method 
however is not and should not be regarded as exclusive. 

It is a well-established rule in this state that the foun- 
dation may be laid for the introduction by testimony 
as to the results of experimentation. City of Ord v. 
Nash, 50 Neb. 335, 69 N. W. 964; Falkinburg v. Pruden- 
tial Ins. Co., 1382 Neb. 831, 273 N. W. 478; Crecelius v. 
Gamble-Skogmo, Inc., 144 Neb. 394, 13 N. W. 2d 627; 
Piechota v. Rapp, 148 Neb. 442, 27 N. W. 2d 682. None 
of these cited cases are like the one at bar in point of 
fact but they do declare the rule with regard to the ad- 
missibility of evidence which depends upon experiments. 

The rule is neither new to the law nor to life. It is 
a rule which has been paramount in all of the steps of the 
human family in its progress from its most primitive 
state to its present condition. It is directly sustained by 
State v. Dantonio, 18 N. J. 570, 115 A. 2d 35. Should it 
not now be retained as a rule of adjective law and of 
human direction, provided it is surrounded by proper 
safeguards? 

In the light of common knowledge and the experience 
of the ages it does not appear that anything is more con- 
vincing as to inanimate mechanisms than a course of 
experiments which discloses the production of unvarying 
results. 

It was evidence of that type of experiment which pro- 
vided the basis for the evidence of speed at which the 
defendant was operating the bus. We conclude that 
the evidence under these circumstances furnished a suffi- 
cient foundation for the evidence as to speed. Accord- 
ingly, the first three assignments of error are without 
merit. 
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The fourth assignment of error however advances a 

ground which we think requires a reversal of the 
judgment. 
. As already pointed out the defense was predicated, 
not upon direct evidence of what happened at the time, 
but solely upon circumstances which if believed would 
render the defendant not guilty of the charge against 
him. The defendant had the right to have these cir- 
cumstances considered and weighed fairly and 
impartially. 

The record of remarks of the trial judge seems to in- 
dicate that he had at least a fear that he would be in- 
capable of considering such evidence fairly and 
impartially. 

He stated that he had observed and talked with others 
who had observed Greyhound buses traveling greatly 
in excess of 60 miles an hour. If he had stopped there 
it is doubtful that it could be contended that he was in- 
capable of fairly and impartially weighing the circum- 
stances involved herein. He did not however stop there. 
He clearly indicated a probability that he could not con- 
sider fairly, along with other evidence as to speed, the 
evidence that this particular bus with the governor on 
it could not travel at a speed in excess of 60 miles an 
hour. If he could not consider this evidence fairly and 
impartially it could not be said that the defendant had 
the fair and impartial trial to which he was entitled. 

This court has said: ‘Unless the record discloses an 
objection or an exception to remarks of a trial judge a 
complaint with regard thereto cannot be reviewed on 
appeal.” Morrow v. State, 146 Neb. 601, 20 N. W. 2d 
602. In another case it was said: “A prerequisite to re- 
view on appeal of alleged improper conduct of and state- 
ments by a trial judge, on the trial in the presence of 
the jury, is an objection and exception thereto.” Bolio 
v. Scholting, 152 Neb. 588, 41 N. W. 2d 913. See, also, 
Hyslop v. State, 159 Neb. 802, 68 N. W. 2d 698. 

These cases indicate that improper remarks of a trial 
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judge calculated to improperly influence the triers of 
the facts, if timely objected to, may be considered as 
ground of reversal on appeal. This is not such a case 
but is one wherein the judge is himself the trier of the 
facts. No reason appears why a different rule should 
apply. 

In this case objection was timely made. At the time 
the remarks were made a request was made that the 
judge disqualify himself to try the case. 

The right to a fair and impartial trial in this respect 
was a substantial right of the defendant and a failure 
to accord it to him was such an invasion of that right 
that he is entitled to have the judgment of the district 
court reversed and the cause remanded for a new trial. 

REVERSED AND REMANDED. 

CarTER, J., participating on briefs. 


LEE DECK, APPELLANT, V. RICHARD SHERLOCK ET AL., 


APPELLEES. 
75 N. W. 2d 99 


Filed February 24, 1956. No. 33857. 


1. Automobiles: Negligence. A motor vehicle is not an inherently 
dangerous instrumentality and the owner is not generally liable 
for its negligent use by another to whom its control and opera- 
tion is entrusted. 

Liability on the part of the owner of an 

automobile may arise where he entrusts the contro] and opera- 

tion of his motor vehicle to a person so lacking in competency 
and skill as to convert the vehicle into a dangerous instrumen- 
tality. 


The liability on the part of an owner of an 
automobile for its negligent operation by another to whom its 
control and operation is entrusted does not arise out of the 
relationship of the parties but out of the act of entrustment 
to one whose incompetency is known or should have been known 
by the owner. 


In order to charge the owner of a motor 
vehicle with liability for negligence in entrusting the vehicle 
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to an incompetent driver, it must be shown that the owner had 
knowledge of the driver’s incompetence as an operator of a 
motor vehicle, or that in the exercise of ordinary care he should 
have known thereof from the facts and circumstances known 
to him. 

5. Automobiles: Intoxicating Liquors. Where the owner of a motor 
vehicle engages with another in the drinking of alcoholic bever- 
ages and during the course of which he entrusts the control 
and operation of his automobile to such other person, it is 
ordinarily for the jury to determine whether or not the owner 
exercised due care in so doing. 

6. Trial. Instructions which properly state the law of the case 
on the theory shown by the pleadings and evidence are not 
erroneous. 

7, Evidence. Where evidence is admitted as an admission against 
interest against one defendant, it is ordinarily not admissible 
against his codefendant. In such a case it is not error for the 
court to limit the purpose of its admission and to refuse its 
consideration by the jury on an issue as to which it is imma- 
terial or incompetent. 


AppPEAL from the district court for Keith County: 
Joun H. Kuns, Jupce. Affirmed in part, and in part re- 
versed and remanded. 


Maupin & Dent, Harold W. Kay, and Richard W. Sat- 
terfield, for appellant. 


Chambers, Holland & Groth, McGinley, Lane, Powers 
& McGinley, and Kirkpatrick & Dougherty, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


CarTER, J. 

This is an action brought by Lee Deck to recover a 
judgment against Richard Sherlock, Robert F. Hull, and 
William Thomas for personal injuries and property dam- 
age resulting from an automobile accident. The trial 
court directed a verdict in favor of the defendant Sher- 
lock. The jury found in favor of the defendant Thomas. 
The jury returned a substantial verdict against the de- 
fendant Hull. The plaintiff appeals from the judgments 
entered in favor of Sherlock and Thomas. No appeal was 
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taken by Hull and the judgment against him has become 
final, and therefore it is not involved in this appeal. 

The plaintiff was a passenger in an automobile oper- 
ated by his wife, Helen Deck. They were accompanied 
by the wife’s mother and their two minor sons, Lee and 
Dennis. Plaintiff was a resident of Grand View, Mis- 
souri, and was at the time of the accident making a trip 
to Sheridan, Wyoming. The accident happened about 
2 miles north of Ogallala, Nebraska, at the junction of 
U. S. Highway No. 26 and State Highway No. 61. The 
collision was between plaintiff’s automobile and a car 
driven by the defendant Hull who was its only occupant. 
The details of the accident are important only as they 
incidentally bear upon the issues presented by this 
appeal in view of the fact that no appeal was taken from 
the verdict and judgment against Hull. 

The defendant Sherlock was the owner of the car 
driven by Hull, and the defendant Thomas was the 
owner and operator of a third car which was following 
the car driven by Hull under the circumstances here- 
inafter to be related. The evidence is clear that at the 
time of the accident Hull was under the influence of in- 
toxicating liquor. In fact, Hull admits that he was 
intoxicated. 

The evidence pertinent to this appeal is substan- 
tially as follows: On April 22, 1953, Sherlock and Hull 
were driving around in Ogallala, Sherlock doing all the 
driving. They were engaged in drinking beer during 
the afternoon, the evidence being that they drank in 
excess of six cans of beer during that period. In the 
early evening they picked up one Harold Duffy and evi- 
dently more beer was consumed. The three of them con- 
tinued to drive around town until about 9:30 p. m., when 
Sherlock, a disabled veteran, announced that his leg 
was hurting him and that he desired to go home. At this 
time Duffy was driving the car, Hull sat in the middle, 
and Sherlock was on the right. They drove to Sherlock’s 
home and let him out. Sherlock testified that none of 
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the three was intoxicated at that time. Duffy was not 
present at the trial and gave no evidence by deposition 
or otherwise. 

Hull testified that when Sherlock got out of the car, 
Sherlock said: “You can use the car * * * Bring it back.” 
Sherlock testified that he told Duffy he could drive the 
car down to the Vets Club to get Thomas to pick them 
up. Sherlock said he did not tell Hull that he could 
drive the car and that he knew that Hull’s license to 
drive had been revoked for driving while under the in- 
fluence of intoxicating liquor. Sherlock stated that 
Hull had not driven the car up to that time and that his 
conversation relating to the use of the car was directed 
to Duffy and not to Hull. Hull said that he had not 
driven the car prior to the time that Sherlock left the 
automobile. He stated also that Sherlock never gave him 
any permission to drive the car. After Sherlock got out 
of the car at his home, Duffy drove it around town for 
about an hour and then parked it in front of the Vets 
Club, 

Duffy and Hull entered the Vets Club, where they 
joined Thomas and one Supanchick in drinking alcoholic 
beverages. They continued to drink until Hull was 
refused further drinks by the management. During 
this drinking a discussion arose concerning the relative 
speeds of Fords and Mercurys. There is some evidence 
that when the four of them left the Vets Club one of 
them stated they intended to race the Sherlock Ford 
and the Thomas Mercury. Thomas and Hull stated that 
there was considerable discussion of the relative speeds 
of the two cars, but that it was all talk and that it 
was never their intention to enter into a race. It is evi- 
dent from the record that the four were intending to 
drive out to the junction, where the accident happened, 
to talk and then proceed to the Thomas home several 
miles beyond the junction of the two roads. Hull got 
into the Sherlock car and proceeded north. The other 
three got in the Thomas car and followed. Thomas said 
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they were a considerable distance behind the car driven 
by Hull, that they saw its taillights from time to time, 
and that they never attempted to pass or even catch up 
with it. Thomas testified that he came upon the accident 
shortly after it happened, that he let Duffy out to flag 
traffic and otherwise assist, and that he and Supanchick 
went immediately to Ogallala to get an ambulance and 
to notify the safety patrol. 

The plaintiff and his wife testified that as they looked 
south just prior to the collision it seemed that there 
were two sets of headlights approaching from the south. 
Mrs. Deck testified that one set of headlights appeared 
to be following the first. There is evidence in the record 
that a third car was parked 6 or 8 feet from the Deck 
car shortly after the accident. The testimony also shows 
that some person, unknown to any of the witnesses, 
assisted in removing Mrs. Deck’s mother and Lee Deck, 
Jr., from the car. It is shown that this same person cov- 
ered them with blankets, some of which belonged to the 
defendant Thomas. 

The record further shows that State Patrolman Eu- 
gene Morrissey arrived at the scene of the accident 
about 1:10 a.m. The Thomas car was there in addition 
to the two cars involved in the accident. He testified 
that Hull and Duffy were very drunk, and that Thomas 
had been drinking and was very excited. 

It is the contention of the appellant that the evidence 
shows that Sherlock was negligent in entrusting his 
automobile to Duffy and Hull under the circumstances 
shown, and that the trial court erred in directing a ver- 
dict in favor of Sherlock. Neither the law of master 
and servant, nor the law of principal and agent, is appli- 
cable to the instant case. Walker v. Klopp, 99 Neb. 794, 
157 N. W. 962, L. R. A. 1916E 1292. The controlling 
rule is as follows: The law requires that an owner use 
care in allowing others to assume control over and 
operate his automobile, and holds him liable if he en- 
trusts it to, and permits it to be operated by, a person 


VoL. 162] JANUARY TERM, 1956 91 
Deck v. Sherlock 


whom he knows or should know to be an inexperienced, 
incompetent, or reckless driver, to be intoxicated or 
addicted to intoxication, or otherwise incapable of prop- 
erly operating an automobile without endangering others. 
Williamson v. Eclipse Motor Lines, Inc., 145 Ohio St. 
467, 62 N. E. 2d 339, 168 A. L. R. 1356. A motor vehicle 
is not an inherently dangerous instrumentality and the 
owner is not generally liable for its negligent use by 
another to whom it is entrusted to be used. Liability 
may arise, however, if the owner permits operation of 
his motor vehicle by one whom he knows or should 
have known to be so incompetent, inexperienced, or 
reckless as to render the vehicle a dangerous instru- 
mentality when operated by such person. In order to 
establish such a liability on the part of an owner it must 
be shown that he had knowledge of the driver’s incom- 
petency, inexperience, or recklessness as an operator 
of a motor vehicle, or that in the exercise of ordinary 
care he should have known thereof from facts and cir- 
cumstances with which he was acquainted. Williamson 
v. Eclipse Motor Lines, Inc., supra. See, also, Anno- 
tation, 168 A. L. R. 1364. 

The question is, therefore, whether or not Sherlock 
exercised due care when he entrusted his automobile to 
Hull and Duffy under the circumstances disclosed by 
the record. The evidence shows that Sherlock, accom- 
panied by Hull, drove his car around Ogallala most of 
the afternoon of April 22, 1953. They were engaged in 
drinking beer while so doing. The evidence shows that 
they drank at least six cans of beer, and possibly more. 
They were joined by Duffy in the early evening and all 
three continued to drink beer. Sherlock testified that 
none of them was intoxicated when he was let out at 
his home about 9:30 p.m. Nevertheless, Sherlock knew 
that both Hull and Duffy had been drinking and that 
they were going to the Vets Club, where intoxicating 
liquors were sold, to find the defendant Thomas. Sher- 
lock knew that the driver’s license of Hull had been re- 
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voked for driving while in an intoxicated condition. It 
is true that Hull had not driven the car and that Sher- 
lock did not give him express permission to drive it, nor 
did Sherlock direct Hull not to drive the car. The evi- 
dence shows that Duffy had been drinking a consider- 
able amount of beer when Sherlock told him he could 
drive the car to the Vets Club to get Thomas to come 
and pick them up when he brought the Sherlock car 
back. Sherlock had known Hull and Duffy for 2 or 3 
years. He knew they both were addicted to drink. It 
seems clear to us that an issue of fact was presented 
which was for a jury to determine. The tendency of 
those who engage in drinking to continue to do so and 
to seek others to join them in their conviviality is well 
known. A jury might well find that Sherlock was negli- 
gent in entrusting his car to Duffy or Hull, or both, in 
the light of the knowledge he had acquired throughout 
the afternoon and evening, even though he did not think 
Hull or Duffy were intoxicated when he permitted them 
to take the car. Murray v. Pasotex Pipe Line Co., 161 
F. 2d 5; F. B. Walker & Sons, Inc. v. Rose, — Miss. —, 
78 So. 2d 592; Slaughter v. Holsomback, 166 Miss. 643, 
147 So. 318; Pfaehler v. Ten Cent Taxi Co., 198 S. C. 
476, 18 S. E. 2d 331; 60 C. J. S., Motor Vehicles, § 431, 
p. 1062; 2 Berry, Automobiles (6th ed.), § 1327, p. 1083. 

The defendant Sherlock asserted, however, that he 
told Duffy he could use the car, and that he did not au- 
thorize Hull to drive it. It is pointed out that after 
the return of Hull and Duffy to the Vets Club, both 
continued to drink until they were drunk. When they 
left the Vets Club, Hull got into the Sherlock car and 
drove it away without protest by Duffy. Sherlock con- 
tends that Hull acted in excess of any permission given 
to Duffy or Hull and that liability cannot therefore 
attach to Sherlock. We point out that if Sherlock was 
negligent in permitting Duffy to use his car because 
of the latter’s intoxication, or the likelihood that he 
would become intoxicated, Sherlock is liable for every 
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act of Duffy which contributed to the accident, includ- 
ing the act of Duffy in permitting Hull to drive while 
he was drunk. Richton Tie & Timber Co. v. Smith, 
210 Miss. 148, 48 So. 2d 618; Thixton v. Palmer, 210 Ky. 
838, 276 S. W. 971, 44 A. L. R. 1379; Harrison v. Carroll, 
139 F. 2d 427. 

If Sherlock was negligent in permitting Duffy to use 
his car under the circumstances shown, as the jury might 
well find, the negligent act which caused the collision 
did not begin when the automobiles which collided ap- 
proached each other on the highway. It had its beginning 
when Sherlock entrusted his car to a person who was 
intoxicated, or addicted to intoxication, or otherwise 
incapable of properly operating an automobile under the 
circumstances shown. An owner of an automobile is 
liable for placing an automobile in irresponsible hands 
and in this way putting a dangerous instrumentality 
upon a public highway, if damage results therefrom. 

Where the owner of an automobile engages with an- 
other in the drinking of alcoholic beverages, during the 
course of which he entrusts the control and operation 
of his automobile to such other person, it is ordinarily 
for the jury to determine whether or not such owner 
exercised due care in so doing. We think the evidence 
sufficient in the present case to go to the jury on the 
question of Sherlock’s negligence in entrusting the con- 
trol and operation of his automobile to Hull and Duffy, 
or either of them, under the circumstances shown. 
Mitchell v. Churches, 119 Wash. 547, 206 P. 6, 36 A. L. R. 
1132. 

The appellant contends that the verdict and judgment 
in favor of the defendant Thomas is erroneous because of 
errors in the instructions given by the court. The ap- 
pellant complains of the giving of instructions Nos. 6 
and 13. 

In instruction No. 6 the court stated in part: 

“As to the defendant Thomas, the issues are stated 
in two propositions: 1. That at the time of or immedi- 
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ately before the collision, the defendant Thomas was en- 
gaged in a race or test of speed with the defendant 
Hull. 2. That during the course of such race, injury 
was caused to plaintiff and his property, by the negli- 
gence of the defendant Hull.” 

In instruction No. 13, the court told the jury: 

“Evidence has been received relating to conversations 
between the defendants Hull and Thomas and other 
persons concerning the comparison of the speed of Ford 
and Mercury automobiles. You will, if you find such 
evidence true, give it the weight to which you find it 
entitled, together with the other facts and circumstances 
shown by the evidence, in determining whether or not 
the defendants Hull and Thomas were racing at the time 
of the collision. An agreement to hold a race does not 
make one of the participants liable for the negligence 
of another, unless such race is actually held and the 
negligence occurred during the course thereof.” 

It is the contention of the appellant that the court 
erred in telling the jury that in order to make Thomas 
liable he had to be racing at the time of the collision. 
Appellant cites Carney v. DeWees, 136 Conn. 256, 70 
A. 2d 142; Saisa v. Lilja, 76 F. 2d 380; Reader v. Ottis, 
147 Minn. 335, 180 N. W. 117, 16 A. L. R. 463. While we 
are in accord with the holdings of these cases to the 
effect that one may be guilty of negligence contributing 
to an injury without actual participation at the time 
the injury was inflicted, we do not think the trial court 
erred in giving instructions Nos. 6 and 13, in view of 
the allegations of plaintiff’s petition and the evidence 
adduced in support thereof. The petition alleged in 
substance that in the furtherance of a common plan to 
race his automobile with the one driven by Hull, Thomas 
began pursuing and racing with the said Hull to the 
point of collision, and while they were so engaged in 
said plan, the collision occurred. The instructions are 
limited to the allegations of the petition and the evidence 
offered in support thereof, and are correct when ap- 
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plied thereto. A party may not complain of the failure 
of the trial court to instruct on issues which are out- 
side the scope of the pleadings and evidence. The in- 
structions were in accord with appellant’s theory of the 
case and correctly stated the law in that regard. 

The appellant complains of the refusal of the trial 
court to permit the official court reporter to read the 
evidence of Hull to the jury after the case had been 
submitted. The record shows that after the submission 
of the case the jury requested that the testimony of Mr. 
and Mrs. Deck and Mr. Hull, tending to prove that a 
race was in progress just before the accident, be read 
to the jury. The court permitted the evidence of Mr. 
and Mrs. Deck to be read to the jury but declined the 
request as to Hull. We point out that the evidence as 
to Hull was admitted as an admission against interest 
against him and its offer was so limited by the court. 
The evidence was not admissible against Thomas, as 
the court correctly ruled. Under such a situation the 
trial court was entirely correct in not permitting such 
evidence to be read to the jury on an issue as to which 
it was incompetent and immaterial, and thereby lead 
the jury to believe that it could be considered in the 
determination of such issue. The assignment of error 
on this point has no merit. 

The question of negligence on the part of Thomas was 
correctly submitted to the jury on appellant’s theory 
of the case. The jury returned a verdict for the de- 
fendant Thomas. We find no error with respect thereto 
and the judgment for Thomas is affirmed. 

We find that the trial court erred in sustaining de- 
fendant Sherlock’s motion for a directed verdict. The 
judgment in favor of Sherlock is therefore reversed 
and the cause of action as to him is remanded for a new 
trial. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED, 
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GERTRUDE POWELL, APPELLEE, v. A. VAN DONSELAAR, 
APPELLANT. 
75 N. W. 2d 105 
Filed February 24, 1956. No. 33902. 


Judgments. A judgment debtor or debtor under a decree in equity 
may satisfy the obligations of such judgment or decree by per- 
formance of an agreement to satisfy in some manner other than 
that provided for by the judgment or decree. 


APPEAL from the district court for Dakota County: 
ALFRED D. RAun, JupDGE. Reversed and remanded. 


D. Van Donselaar, for appellant. 


Leamer & Graham, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuau, JJ. 


YEAGER, J. 

The action here is a supplemental step in an action in 
equity wherein the plaintiff and appellee claimed that 
the defendant and appellant committed a trespass upon 
property of plaintiff and as an act of trespass thereon 
removed a fence. That action was tried and a decree 
was rendered favorable to plaintiff. The decree pro- 
vided that the defendant should replace the fence within 
60 days and that for failure so to do the plaintiff should 
have judgment against the defendant for $75. An ap- 
peal was taken therefrom to this court which appeal 
was dismissed. Powell v. Van Donselaar, 160 Neb. 21, 
68 N. W. 2d 894. 

After the appeal was dismissed the plaintiff filed a 
motion in the action in the district court wherein it 
was alleged that the fence had not been replaced. By 
the motion a judgment for $75 was prayed. 

To the motion the defendant filed an answer and 
resistance in which he alleged, to the extent necessary 
to state here, that he entered into an oral agreement 
with plaintiff to erect a fence other and different from 
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the kind provided for in the decree, that he performed 
the agreement, and that the plaintiff accepted that per- 
formance in full satisfaction of the decree. 

The matter came on for hearing on the motion and 
answer and resistance on August 17, 1955. The first step 
taken was an oral motion by plaintiff to strike the de- 
fense of the oral agreement and performance thereof in 
satisfaction of the decree. This motion and a ruling 
sustaining it appear in the bill of exceptions. A formal 
order was also entered sustaining it. The formal order 
discloses that it was sustained on the ground that the 
oral agreement was not available as a defense since it 
was violative of Rule U-XVI of the district court, as 
follows: “All stipulations and private agreements of 
counsel or of the parties to a suit, unless made in open 
court during trial, must be reduced to writing and 
signed by the parties or their attorneys making the same 
or they will not be recognized.” 

The plaintiff was called as a witness on her own be- 
half. She was called upon to and testified only that 
the defendant had not replaced the fence as called for 
in the decree. 

On cross-examination she testified that there had 
been a rotten fence built. The defendant made an ef- 
fort on cross-examination to elicit from this witness in- 
formation as to the alleged oral agreement and per- 
formance thereunder by the defendant but to all of 
these efforts objections were made, which were sus- 
tained by the court. 

In his turn, on defense, the defendant called wit- 
nesses by whom he attempted, by appropriate questions, 
to prove the agreement and performance thereunder. 
All such questions were objected to and the objections 
sustained. Offers were made to which objections were 
also sustained. 

All of this came about because of the theory that the 
alleged agreement and performance thereunder was not 
provable as a defense to the plaintiff’s motion for judg- 
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ment for the reason that the agreement relating to 
satisfaction of the decree was not in writing. 

At the conclusion of the hearing judgment was ren- 
dered in favor of the plaintiff and against the defendant 
for $75 and costs. From this judgment the defendant 
has appealed. 

The assignments of error asserted as grounds for re- 
versal are numerous but in actuality the only question 
for consideration on this appeal is that of whether or 
not the defendant had the right to have considered at 
the hearing on plaintiff’s motion for judgment his de- 
fense that the original decree was satisfied by the al- 
leged oral agreement and his evidence in support of it. 

The defendant had the right to set up the defense 
which he interposed and to have his evidence in support 
of it considered. Of this there can be no serious doubt. 
The general aspect of a decree or judgment represents 
a right on the one hand and an obligation to respond on 
the other. Responses may be made agreeable to the 
terms of the decree or judgment but this is not exclusive. 
If the holder of the right is willing to and does accept 
something different he may do so. No contrary rule of 
law or equity has been cited. 

It is well established by reported cases in numerous 
jurisdictions that a judgment debtor or debtor under a 
decree in equity may satisfy the obligation of such 
judgment or decree by performance of an agreement to 
satisfy in some manner other than that provided for 
by the judgment or decree. See 49 C. J. S., Judgments, 
§ 565, p. 1040. 

The contention that the defendant is barred by the 
rule of court which has been cited to assert his defense 
is not supported by any cases. We think there are none. 
Of course district courts have the right to adopt within 
proper limits rules affecting procedures but that power 
may not be exercised in such manner as to arbitrarily, 
as here, deprive litigants of the right to have judicially 
determined substantial and substantive rights. 
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The judgment of the district court is reversed and 
the cause remanded for a new trial. 
REVERSED AND REMANDED. 


MiIcHAEL SALERNO, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
75 N. W. 2d 362 


Filed March 9, 1956. No. 33873. 


1. Trial: Appeal and Error. The jury is the judge of the credi- 
bility of the witnesses and the weight of their testimony, and 
unless the verdict of the jury is clearly wrong it will not be. 
disturbed on appeal. 

2. Rape. The degree of force required to sustain a conviction 
for rape is relative, depending upon the particular circum- 
stances, but it must be sufficient to subject the dissenting 
woman to the power of the man and thus enable him to have 
carnal knowledge of her notwithstanding good-faith resistance 
on her part. 

The degree of resistance required of the prosecutrix 

is also relative, depending upon the particular circumstances, 

but she must in good faith resist to the utmost of her physical 
ability as long as she has the power to do so until the offense 
is consummated. 

In a prosecution for rape it must be shown by compe- 
tent evidence beyond a reasonable doubt not only that defendant 
committed the act charged but that he did so under such cir- 
cumstances that every element of the alleged offense existed. 

5. Criminal Law: Trial. Where competent evidence is adduced to 
support every element of the offense charged in a criminal 
prosecution, it is ordinarily for the jury to determine if the 
offense has been established by evidence beyond a reasonable 
doubt. 


Where the punishment of an offense created 
by statute is left to the discretion of a court within prescribed 
limits, a sentence prescribed within such limits will not be 
disturbed unless there appears to be an abuse of such discretion. 


Error to the district court for Douglas County: L. Ross 
NEWKIRK, JuDGE. Affirmed. 


Schrempp & Lathrop, for plaintiff in error. 
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Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAuGu, JJ. 


CARTER, J. 

Plaintiff in error, Michael Salerno, 18 years of age, 
hereafter called the defendant, was charged by indict- 
ment with rape. The alleged offense occurred on July 
16, 1954. Defendant pleaded not guilty and on a trial 
to a jury he was found guilty and sentenced to serve 
10 years in the penitentiary. He thereupon prosecuted 
error to this court. The defendant assigned as error that 
the evidence was insufficient as a matter of law to sus- 
tain a conviction for the crime of rape and that the sen- 
tence imposed was excessive. 

The evidence shows that the defendant on the evening 
of July 15, 1954, was in the company of Eugene Friis, 
Bernie Kincaid, Richard Guerrero, Fred Edmunds, and 
Norman Guerrero. The six of them drove around 
Omaha in an automobile owned by Friis and finally 
stopped at a secluded spot near the Missouri River dike 
in the Carter Lake region where they remained from 
7:30 p.m., tol a.m. They left this area and started for 
the city, when they mistakenly turned the wrong way 
and came to another secluded spot near Nineteenth and 
Fort Streets. At this point they found a pickup truck 
parked which was occupied by one Donald Stuhr and 
the prosecutrix, Vida Buchholz. They parked their 
automobile across the road in front of the truck. Three 
of them, including the defendant, engaged in an argument 
with Stuhr, threatened to beat him up, took his glasses 
from him, and threw his car keys away. In the mean- 
time the other three young men forced the prosecutrix to 
get out of the truck. She testified that she resisted and 
pleaded with them to leave her alone, to no avail. She 
stated that at one time she was left in the custody of 
Norman Guerrero and that she was able to break away 
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from him. She ran and was tripped up by Guerrero 
from behind, causing her to fall and bruise her arms and 
hands. She testified that she screamed and cried, and 
was forced into the automobile. The six men got in 
the car and drove to another secluded spot about a 
mile and one-half away. The evidence is that Kincaid, 
a man weighing 200 pounds, got in the back seat with 
her, proceeded to strip off her clothes, and commit a rape 
upon her. The evidence was that after completing the 
act, Kincaid held her until Norman Guerrero got in the 
car and the latter proceeded forcibly to have sexual in- 
tercourse with the prosecutrix. Norman Guerrero was 
followed in turn by Richard Guerrero, Edmunds, Friis, 
Salerno, and Kincaid a second time. The evidence of 
prosecutrix is that one of her arms was under her in such 
a way that she could not use it, and that she was wholly 
unable to cope with these men with the other arm. 

The six men took her near her home and let her out 
at about 5 a.m. Her mother, Mrs. Florence Buchholz, 
and Mr. and Mrs. Donald Stuhr were present when she 
arrived home. They testified that her hair was messed 
up, her clothes disarranged, she was bleeding about the 
head and arms, there was blood on her blouse, and that 
she was nervous and hysterical. She was removed to a 
hospital where pictures were taken of her which showed 
the outward injuries she had sustained. She was ex- 
amined by her physician, who stated that there was 
evidence that she had recently had sexual intercourse 
and suffered injuries in the vaginal area that were the 
result of violence. 

The defendant testified substantially to the same 
state of facts to the point where the six men and the 
prosecutrix arrived at the scene of the alleged rape. 
He said that all left the automobile except the prose- 
cutrix, Kincaid, and himself. He said he told Kincaid 
to leave prosecutrix alone, but left the automobile when 
told to do so by Kincaid. He said he left the group and 
went north to a pier overlooking the river where he 
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waited for approximately 2 hours until the others were 
ready to leave. He said he never at any time had any 
sexual relations with the prosecutrix and had no ac- 
tual knowledge of what occurred. His evidence as to 
what happened at this point in the episode is wholly 
uncorroborated. 

The evidence further shows that one Lesch lived 
about a block from the point where prosecutrix was 
taken from the pickup truck, He said he heard loud talk 
and heard a woman scream as the Friis car drove away. 
Lesch further testified that Stuhr came to his house 
and called his wife to bring out another set of car keys. 
The police were notified of the occurrence at that time. 
Norman Guerrero, Friis, and Edmunds were appre- 
hended early the next morning. The defendant, Kin- 
caid, and Richard Guerrero heard of the arrest of the 
other three and they immediately fled the state. They 
were apprehended at Holton, Kansas, and were returned 
to Omaha the next day. 

The evidence recites the lurid details of the crime. It 
shows beyond question, if the State’s evidence is be- 
lieved, that every element of the crime of rape was 
established. The defendant denies that he participated 
in any manner. The jury evidently believed the evi- 
dence of the prosecutrix and her corroborating wit- 
nesses, and gave consideration to the fact that defendant 
participated in the enterprise from its inception and 
sought to avoid punishment by flight into another state. 
The jury had a right to consider these matters. The 
evidence clearly sustains the finding of the jury that de- 
fendant raped the prosecutrix at the place and time 
charged. The jury is the judge of the credibility of the 
witnesses who testified before it and of the weight to 
be given to their testimony, and, unless the verdict of 
the jury is clearly wrong, its verdict will not be dis- 
turbed on appeal. Onstott v. State, 156 Neb. 55, 54 N. 
W. 2d 380; Lovings v. State, 158 Neb. 134, 62 N. W. 2d 
672. 
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The defendant urges that even if the court finds that 
the evidence was sufficient to support a finding that he 
had sexual relations with the prosecutrix, it is not suffi- 
cient to show that he exercised force or that she re- 
sisted to the extent the law requires. We point out that 
extreme violence was engaged in by Kincaid when he 
first raped the prosecutrix. It is natural that her 
physical resistance became less forceful as these six 
strong men in turn employed their strength in accom- 
plishing the criminal acts. The evidence is that she 
was reduced to a state of crying and pleading. Under 
such a situation it is for the jury to determine whether 
or not the degree of resistance exhibited by the prose- 
cutrix was sufficient to meet the requirements of the 
law to sustain a conviction. The evidence shows that 
the defendant and his companions were heedless of the 
pleas of the prosecutrix. They cursed and swore, and 
threatened violence if resistance was made. That prose- 
cutrix was forced to yield, not only by threats made 
but also by the exercise of violence upon her person, is 
sustained by the record. The rule is stated in Cascio 
v. State, 147 Neb. 1075, 25 N. W. 2d 897, as follows: 
“The degree of force required is relative, depending upon 
the particular circumstances, but in any such case it must 
be sufficient to subject and put the dissenting woman 
within the power of the man, and thus enable him to 
have carnal knowledge of her, notwithstanding good- 
faith resistance on her part. In that connection, whether 
carnal knowledge was forcible and against her will or 
with her consent, is ordinarily indicated by resistance or 
lack of it by the woman. While the degree of resistance 
required is also relative, depending upon the particular 
circumstances, the general rule is that a mentally com- 
petent woman must in good faith resist to the utmost 
with the most vehement exercise of every physical 
means or faculty naturally within her power to prevent 
carnal knowledge, and she must persist in such resist- 
ance as long as she has the power to do so until the 
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offense is consummated.” Under all the circumstances 
shown by this record, the jury could properly find that 
prosecutrix resisted this gang of men in good faith 
and to the utmost of her ability. 

The defendant asserts that the sentence of 10 years in 
the penitentiary is excessive. The Legislature has 
fixed the penalty for the crime of rape at imprisonment 
in the penitentiary for a term of not more than 20 nor 
less than 3 years. § 28-408, R. R. S. 1943. The sen- 
tence was one-half of the maximum penalty. It was 
assessed by the district judge who saw and heard the 
witnesses and had full opportunity to make a proper in- 
vestigation before sentence was imposed. We do not 
think there is even a semblance of merit to the de- 
fendant’s contention that the sentence was excessive. 

The record shows that the defendant and his com- 
panions assaulted the escort of the prosecutrix and 
forcibly took her in their automobile against her will. 
The evidence indicates that none of them knew the 
prosecutrix and that the only possible reason for their 
conduct was to carnally know her. The crime appears to 
have been premeditated and joined in voluntarily by each 
of the six men. The defendant attempts to show that he 
was an unwilling participant and that extenuating cir- 
cumstances existed as to him. We find no substantial 
evidence of such. The crime was a most revolting 
attack by six lustful men upon one helpless woman. 
Her pleas and tears were ignored. Her attempt at prayer 
was ridiculed in vulgar language. Her person was vio- 
lated seven times in two hours under circumstances 
that would be abhorrent even to the law of the jungle. 
The public is entitled to protection from gangs of this 
kind who respect no law, moral or statutory. Such 
persons forfeit their right to liberty in order that inno- 
cent persons may not be required to suffer because of 
their lawless conduct. It is a case where the penalty 
must be fitted to the seriousness of the crime. The 
trial judge undoubtedly recognized these things in the 
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performance of his duty as he saw it. Under all the 
circumstances we cannot say that the trial court did 
not properly exercise his judicial discretion in imposing 
the sentence he did. We find no mitigating circum- 
stances that appeal to this court as a basis for reducing 
the sentence imposed on this defendant. 

AFFIRMED. 


H. Haran WYRICK ET AL., APPELLANTS, v. H. M. Wyrick, 
EXECUTOR OF THE ESTATE OF GEORGE H. WyRIcK, 


DECEASED, ET AL., APPELLEES. 
75 N. W. 2d 376 


Filed March 9, 1956. No. 33885. 


Frauds, Statute of: Executors and Administrators. When one 
claims the estate of a deceased person under an alleged oral 
contract, the evidence of such contract must be clear, satis- 
factory, and unequivocal. 


APPEAL from the district court for Red Willow County: 
Victor WESTERMARK, JuDGE. Affirmed. 


Van Pelt, Marti & O’Gara and Emory P. Burnett, for 
appellants. 


Doyle, Morrison & Doyle, Royce, Hampton, Dunham, 
Royce & Engelman, and Lafayette D. Hurley, for 
appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


Simmons, C. J. 

In this action plaintiffs sought specific performance 
of an alleged agreement to devise and bequeath prop- 
erty by will; to quiet title thereto in beneficiaries named 
in a joint will; and to impress a trust on the property 
involved. Issues were made and trial was had. The 
trial court dismissed plaintiffs’ petition. Plaintiffs appeal. 

We affirm the judgment of the trial court. 
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It appears from the evidence that George H. Wyrick 
and Maggie G. Wyrick were married in 1916. They had 
no children. 

At the time of the marriage, each had property of the 
value of about $6,000. Mr. Wyrick was a farmer. Mrs. 
Wyrick, by the marriage, became a housewife. 

The evidence is that on November 26, 1930, Mr. and 
Mrs. Wyrick called upon their banker. They were at that 
time respectively about 51 and 54 years of age. They 
asked the banker to draw a will for them, told him they 
wanted a joint will, and “how they wanted it drawn.” 
He then drafted the will and it was signed and witnessed. 
No reference was made to an oral agreement between 
them but they “evidently had some conversations about 
it before the Will was drawn.” The will, so far as im- 
portant here, provided as follows: 

“It is our will and we do hereby direct that all the 
property of every description, real, personal or mixed 
belonging to us jointly or to either of us individually, 
shall at the death of either one, be and become the 
property of the one surviving. 

“Provided however, that the said survivor shall have 
only a life estate therein and at the death of the said 
survivor, it is our will and we hereby direct that all the 
remaining property belonging to or owned by the sur- 
vivor under said provisions of this will as above re- 
ferred to, shall be divided and distributed as follows; 

“One-half of all the said property of whatsoever de- 
scription real, personal or mixed, we hereby will, devise 
and bequeath as follows; To the heirs, at law of R. W. 
Wyrick of Spokane, Washington the sum of One Hun- 
dred Dollars; to Harlan Wyrick son of Harry M. Wyrick 
of Ord, Nebraska the remainder of one half of said 
property, in the event of his death property to go to his 
father. 

“The remaining one-half of said property above men- 
tioned and as aforesaid, to be divided as follows; To 
the heirs at law, of E. J. Gebhart of Salina, Kansas nine- 
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tenths, the remaining one-tenth to be divided equally 
between Leslie Gebhart of Hollywood, California and 
the heirs at law of Clara Miller of Salina, Kansas; Bes- 
sie White of Salina, Kansas and George Gebhart of 
Forest Grove, Oregon. 

“In event of the death of any one of the children of 
the said E. J. Gebhart, then the remaining children to 
share equally. 

“In the event the one surviving should re-marry, the 
deceased (sic) interest is due and payable to his or her 
heirs. 

“At the death of either one of the above mentioned 
testators it is our will and desire and we hereby nominate 
the surviving testator as the executor of the deceased 
and at the death of the survivor herein, we hereby 
nominate as executors, Harlan Wyrick, son of H. M. 
Wyrick and Edwin Gebhart, son of E. J. Gebhart.” 

Mrs. Wyrick died in November 1940. The will was pro- 
bated as her will. Mr. Wyrick, as legatee under the 
provisions of the will, received the sum of $6,356. Mr. 
Wyrick remarried in January 1946. He immediately 
petitioned for further administration of Mrs. Wyrick’s 
estate under the provision of the will that “In the event 
the one surviving should re-marry, the deceased (sic) 
interest is due and payable to his or her heirs.” In that 
proceeding the remaindermen, under the terms of the 
will, were determined and the $6,356, less administra- 
tion costs, was distributed to them. 

On February 7, 1952, Mr. Wyrick made his will pro- 
viding fora distribution of his estate substantially at 
variance from the terms of the previous will. 

Mr. Wyrick died in June 1953. His will was admitted 
to probate and his estate was in process of administration 
when this litigation began. 

The plaintiffs are some of the remaindermen named 
in the will of November 1930. The defendants are 
others.of the remaindermen; the executor of the estate of 
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Mr. Wyrick, and the beneficiaries under the 1952 will of 
Mr. Wyrick. , 

Plaintiffs recognize that their right to recover re- 
quires proof of an oral contract between Mr. and Mrs. 
Wyrick to make a joint testamentary disposition of all 
their property and that they have no direct proof of such 
a contract. They contend that Mr. and Mrs. Wyrick 
must have had such an agreement prior to the making 
of the 1930 will; that the contents of the will itself and the 
surrounding circumstances establish the existence of 
such a contract; that Mrs. Wyrick fully performed, and 
hence the contract became irrevocable; and that Mrs. 
Wyrick having fully performed, the statute of frauds 
does not apply. 

Plaintiffs rely by analogy upon our decisions in 
Brown v. Webster, 90 Neb. 591, 134 N. W. 185, 37 L. 
R. A. N. 8. 1196; Mack v. Swanson, 140 Neb. 295, 299 
N. W. 543; Diez v. Rosicky, 145 Neb. 242, 16 N. W. 2d 
155; and Eagan v. Hall, 159 Neb. 537, 68 N. W. 2d 147. 
They also rely on statements in the texts and cases from 
other jurisdictions. 

Assuming, but not deciding, that the circumstances 
here are sufficient to show that Mr. and Mrs. Wyrick 
had an agreement of some sort regarding the disposition 
of their property by will, the question would still re- 
main: What were the terms and conditions of that 
contract? The only place that an answer to that ques- 
tion can be found, if at all, is in the 1930 will itself. 
It is not our function here to construe the will save to 
search it to find if there is sufficient evidence there to 
sustain plaintiffs’ contention. 

At the time the 1930 will was made, Mrs. Wyrick 
had a separate estate. Her separate estate at death was 
in substantially the same amount. It appears in evidence 
that Mr. Wyrick, by inheritance and otherwise, had an 
increase of his separate estate so that at this death it was 
substantially larger than it was in 1930. There is no 
contention here that there was jointly-owned property. 
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The only conclusion that can be drawn from this evi- 
dence is that at the time the will was drawn Mr. and 
Mrs. Wyrick each had a separate estate and thereafter 
retained separate estates. 

The inevitability of death was recognized but nothing 
appears to indicate that either Mr. or Mrs. Wyrick then 
contemplated or had cause to contemplate an early 
death. 

Plaintiffs point out that the 1930 will provides for an 
executor for the estate of the first and last to die. That 
provision does not establish or tend to establish the terms 
of a contract. 

The will provides that “all the property of every de- 
scription * * * belonging to * * * either of us individually, 
shall at the death of either one, be and become the 
property of the one surviving. * * * the said survivor 
shall have only a life estate therein and at the death of 
the said survivor * * * all the remaining property be- 
longing to or owned by the survivor under said provi- 
sions of this will as above referred to shall be divided 
and distributed as follows;” Then follow the remainder- 
men clauses beginning with “One-half of all the said 
property” and “The remaining one-half of said prop- 
erty” under which the plaintiffs claim. (Emphasis 
supplied.) 

The will fairly clearly relates the life estate and the 
remainder estate to the separate estate of the one first 
to die, being the property which passed to the survivor. 

The applicable rule is: “When one claims the estate of 
a deceased person under an alleged oral contract, the 
evidence of such contract must be clear, satisfactory, 
and unequivocal.” Eagan v. Hall, supra. 

Plaintiffs do not here seek the remainder interest 
in the separate estate of Mrs. Wyrick, but rather they 
seek the separate estate of Mr. Wyrick, claiming that this 
will evidences an oral contract that gives them that 
interest. 

Certainly there is nothing in the will or in the cir- 
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cumstances shown that clearly, satisfactorily, and un- 
equivocally evidences such a contract. 

We decided a quite comparable case in Jessop v. 
Brown, 104 Neb. 770, 178 N. W. 633. The facts and issues 
are set out in that decision. The contentions of the 
parties there and here made are there fully answered. 

We there held that plaintiff’s petition was “without 
equity.” 

The same holding is inescapable here. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


ETHEL ANDERSON, APPELLEE AND CROSS-APPELLANT, V. 
Wayne M. NIELSEN, APPELLANT AND CROSS-APPELLEE. 
75 N. W. 2d 372 


Filed March 9, 1956. No. 33886. 


1. Trial. Where a party has sustained the burden and expense 
of a trial and has succeeded in securing the judgment of a 
jury on the facts in issue, he has a right to keep the benefit 
of that verdict unless there is prejudicial error in the proceed- 
ings by which it was secured. 

2. New Trial: Appeal and Error. Whether the decision was to 

grant a new trial or deny one, the questions here are, do the 

alleged error or errors appear in the record, were they called 
to the attention of the trial court by the motion, and do they 
constitute prejudicial error to the party complaining. 


3. There is no burden in the sense of a burden 
of proof upon either party. The burden is upon both parties 
to assist the court to a correct determination of the question 
or questions presented. 

4. This court is required in reviewing an order 


granting a new trial to consider all of the grounds contained 
in the motion for new trial and if it is found that on any of 
them the grant was proper the action of the district court is 
to be sustained. 

5. Negligence: Trial. Where contributory negligence is pleaded 

' ‘as a defense, but there is no competent evidence to support 
such defense, it is prejudicial error to submit that issue to the 
jury. 4 : 
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6. Negligence. Contributory negligence is conduct for which the 
plaintiff is responsible, amounting to a breach of the duty 
which the law imposes upon persons to protect themselves 
from injury, and which, concurring and cooperating with ac- 
tionable negligence for which defendant is responsible, con- 
tributes to the injury complained of as a proximate cause. 


AppEAL from the district court for Burt County: 
ARTHUR C. THOMSEN, JuDGE. Affirmed. 


Moodie & Burke and Deutsch & Jewell, for appellant. 


Kennedy, Holland, DeLacy & Svoboda, Fred S. Jack, 
and Lawrence J. Tierney, for appellee. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostauau, JJ. 


YEAGER, J. 

This is an action at law for damages for personal in- 
juries by Ethel Anderson, plaintiff and appellee, against 
Wayne M. Nielsen, defendant and appellant, growing 
out of a collision between two automobiles at a high- 
way intersection in Burt County, Nebraska, on Novem- 
ber 8, 1953. The action was tried to a jury and a ver- 
dict in favor of the plaintiff for $1,689.20 was returned. 
Judgment was rendered on the verdict. Plaintiff filed 
a motion for new trial. 

The motion was sustained and a new trial was granted. 
From the order granting the new trial the defendant 
has appealed. The plaintiff filed a cross-appeal as to 
the finding of the trial court that the question of con- 
tributory negligence had been properly submitted to 
the jury. What is said hereinafter disposes effectually 
of both the appeal and cross-appeal with respect to 
‘contributory negligence. 

By the motion for new trial the plaintiff alleged 
numerous incidents of prejudicial error in the proceed- 
ings on the trial entitling her to a new trial. Two of 
them only call for consideration herein. By one of these 
assignments the plaintiff contended that the verdict was 
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inadequate. By the other it was contended that the court 
erred in submitting the issue of contributory negligence 
of the plaintiff which was pleaded as a defense by the 
defendant. She asserts these incidents of error as rea- 
sons why the order granting the new trial was proper. 

On the other hand the defendant insists that there 
was no prejudicial error in the submission of the 
case to the jury and therefore the trial court erred in 
sustaining the motion for new trial. 

In Greenberg v. Fireman’s Fund Ins. Co., 150 Neb. 695, 
35 N. W. 2d 772, the court announced certain basic prin- 
ciples to be applied in cases where a motion for new trial 
has been sustained and an appeal is taken the purpose of 
which is to reverse an order of the district court setting 
aside a verdict and granting a new trial as follows: 

“Where a party has sustained the burden and expense 
of a trial and has succeeded in securing the judgment of 
a jury on the facts in issue, he has a right to keep the 
benefit of that verdict unless there is prejudicial error in 
the proceedings by which it was secured.” 

“Whether the decision was to grant a new trial or 
deny one, the questions here are, do the alleged error 
or errors appear in the record, were they called to the 
attention of the trial court by the motion, and do they 
constitute prejudicial error to the party complaining.” 

“There is no burden in the sense of a burden of proof 
upon either party. The burden is upon both parties to 
assist the court to a correct determination of the ques- 
tion or questions presented.” See, also, Abrams v. 
Lange, 158 Neb. 512, 63 N. W. 2d 781. 

The background of the proceedings here is substan- 
tially the following: On Sunday morning November 
8, 1953, at about 9 a. m., Roger E. Anderson was oper- 
ating an automobile which belonged to him eastward 
on a graveled road. This road was intersected at a 
point 3 miles east and about 114 miles north of Lyons, 
Nebraska, by another graveled road extending north 
and south. At the same time the defendant was oper- 
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ating an automobile owned by him in a northerly di- 
rection on the north and south road. The traveled por- 
tion of the north and south road was about 22 feet in 
width and the width of the east and west road was about 
18 feet. The plaintiff was riding in the front seat with 
Roger E. Anderson. Anderson drove into the inter- 
section and after he had passed to the east of the center 
of the north and south road the front end of defend- 
ant’s automobile collided with the right rear wheel of 
Anderson’s automobile. As a result of the collision 
Anderson’s automobile was caused to turn around so 
that its front end was headed west. It came to rest 
on its right side about 15 or 20 feet east of the point 
of the collision. The plaintiff was thrown out of the 
automobile into a barbwire fence and injured. The de- 
fendant’s automobile was headed south after the col- 
lision and it came to rest a short distance north of the 
point of collision. 

Thereafter plaintiff instituted this action for dam- 
ages. She charged that the collision and her damages 
were caused by the negligence of the defendant. The 
negligence of which she complained was specified in 
her petition but necessity does not arise for setting 
forth the specifications here. 

In his answer the defendant pleaded that the col- 
lision was proximately caused by the negligence of 
Anderson and also that the plaintiff was guilty of con- 
tributory negligence. 

The concern here is not with the allegations of the 
answer as to Anderson and the evidence in support 
thereof but with the charge of contributory negligence 
against the plaintiff, the evidence to support the charge, 
and the instructions in relation thereto. 

It is apparent from the recitals of the order granting 
a-new trial that the new trial was not granted on the 
ground that it was error to submit the issue of con- 
tributory negligence but on the ground that the verdict 
was inadequate under the proof of damage. 
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This court however is required in reviewing an order 
granting a new trial to consider all of the grounds con- 
tained in the motion for new trial and if it is found that 
on any of them the grant was proper then the action of 
the district court is to be sustained. Greenberg v. Fire- 
man’s Fund Ins. Co., supra. 

It follows that even if it be said that the ground on 
which a new trial was granted was not valid still if 
there was a ground properly asserted which was valid 
the order of the district court will not be reversed. 

Under these rules therefore it is proper for this court 
to consider the contention of the plaintiff that the issue 
of contributory negligence was improperly submitted 
to the jury. 

It is of course true that if there was no contributory 
negligence shown on the part of plaintiff it was preju- 
dicial error to submit that issue to the jury. The con- 
trolling rule appears in Allen v. Clark, 148 Neb. 627, 
28 N. W. 2d 439, as follows: “Where contributory negli- 
gence is pleaded as a defense, but there is no evidence 
to support such defense, it is prejudicial error to sub- 
mit such issue to the jury.” See, also, Driekosen v. 
Black, Sivalls & Bryson, 158 Neb. 531, 64 N. W. 2d 
88; Scott v. Service Pipe Line Co., 159 Neb. 36, 65 N. 
W. 2d 219; Fick v. Herman, 159 Neb. 758, 68 N. W. 2d 
622. 

From an examination of the bill of exceptions it ap- 
pears without question that there was no evidence of 
probative value that the plaintiff was guilty of any 
negligence which in any wise contributed to this 
accident. 

The only contention of the defendant in this respect 
is that he saw the plaintiff wave a gloved hand or 
hands in a northeasterly direction. From this it is in- 
ferred that the attention of Anderson was distracted 
or his vision was obstructed to the south. The plaintiff 
had no recollection of waving her hand and Anderson 
said that his attention had not been distracted and 
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his vision had not been obscured. He testified that the 
defendant’s automobile was seen constantly by him 
from the time it was within 100 to 125 feet of the in- 
tersection until the collision occurred. This is not proof 
of contributory negligence. 

Contributory negligence has been defined by this 
court as follows: ‘“ ‘Contributory negligence is con- 
duct for which plaintiff is responsible, amounting to a 
breach of the duty which the law imposes upon per- 
sons to protect themselves from injury, and which, con- 
curring and cooperating with actionable negligence for 
which defendant is responsible, contributes to the in- 
jury complained of as a proximate cause.” Eaton v. 
Merritt, 135 Neb. 363, 281 N. W. 620. See, also, Klem- 
ent v. Lindell, 139 Neb. 540, 298 N. W. 137; Groat v. 
Clausen, 139 Neb. 689, 298 N. W. 563; Frazier v. An- 
derson, 143 Neb. 905, 11 N. W. 2d 764; 65 C. J. S., Negli- 
gence, § 116, p. 706. 

' There is no evidence in the record from which it 
could be said under this rule that plaintiff was in any 
wise guilty of contributory negligence. Accordingly on 
this ground the plaintiff was and is entitled to a new 
trial. 
’ In the light of these observations it does not become 
necessary to pass upon the question of whether or not 
the plaintiff was entitled to a new trial on the ground 
that the verdict was inadequate. 
: The order of the district court granting a new trial 
is affirmed. 

AFFIRMED. 
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ERNEST ROBERT FEAGINS, APPELLEE, V. MELVIN CARVER, 


APPELLANT. 
75 N. W. 2d 379 


Filed March 9, 1956. No. 338907. 


Workmen’s Compensation. An appeal to this court in a work- 
men’s compensation case is considered and determined de novo 
upon the record. 

A compensable injury within the Workmen’s Com- 
pensation Act is one caused by an accident arising out of and 
in the course of the employment. 

An accident within the Workmen’s Compensation Act 
is an unexpected and unforeseen event happening suddenly and 
violently and producing at the time objective symptoms of 
injury. 


In order to recover, the burden of proof is upon the 
claimant in a compensation case to establish by a preponder- 
ance of the evidence that personal injury was sustained by 
the employee by an accident arising out of and in the course 
of his employment. 

Mere exertion, which is no greater than that ordi- 
narily incident to the employment, cannot of itself constitute 
an accident, and if combined with preexisting disease such 
exertion produces disability, it does not constitute a compen- 
sable accidental injury. 


An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, prob- 
abilities, or speculative evidence. 

The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evidence 
offered to support a claim by virtue of the law. The rule 
does not dispense with the necessity that claimant shall prove 
his right to compensation within the rules above set forth 
nor does it permit a court to award compensation where thé 
requisite proof is lacking. 


AppeaAL from the district court for Lincoln County: 
Joun H. Kuns, Jupce. Reversed and dismissed. 


Baskins & Baskins and Cline, Williams, Wright & 
Johnson, for appellant. 


Beatty, Clarke, Murphy & Morgan and Hollman & 
McCarthy, for appellee. 
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CHAPPELL, J. 

Plaintiff Ernest Robert Feagins originally filed a peti- 
tion in the Nebraska Workmen’s Compensation Court 
seeking to recover compensation and benefits for in- 
juries resulting in permanent and total disability alleg- 
edly caused by an accident arising out of and in the 
course of his employment by defendant Melvin Carver 
on June 6, 1953. Defendant filed an answer in that 
court admitting that plaintiff was employed by de- 
fendant on such date but denying that plaintiff’s in- 
juries and disability were caused by an accident arising 
out of and in the course of his employment. There- 
after a hearing was had before one judge of the com- 
pensation court who dismissed plaintiff’s action upon the 
ground that he had failed to meet the burden of proof 
required to establish by a preponderance of the evidence 
that his disability was caused by an accident as de- 
fined by section 48-151, R. R. S. 1943. 

Thereafter plaintiff waived rehearing and appealed 
to the district court. Plaintiff’s petition filed in that 
court substantially reiterated the allegations of his peti- 
tion filed in the compensation court, except that therein 
he materially changed the description of the alleged acci- 
dent and injuries received thereby. Insofar as important 
here, the allegations of defendant’s answer filed in the 
district court were substantially the same as those con- 
tained in his answer filed in the compensation court. 

After a hearing upon the merits, the trial court ren- 
dered judgment, which so far as important here found 
and adjudged that on June 6, 1953, plaintiff received 
injuries resulting in permanent and total disability 
caused by an accident arising out of and in the course of 
his employment for which plaintiff was allowed com- 
pensation together with allowances for medical and hos- 
pital expenses. Thereafter defendant’s motion for new 
trial was overruled and he appealed to this court, 
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assigning in substance that the judgment of the trial 
court was not sustained by the evidence but was con- 
trary thereto and contrary to law. We sustain the 
assignments. 

At date of trial plaintiff was concededly totally dis- 
abled. Thus the extent of his disability is not involved. 
As we view it, the sole question presented here is 
whether or not plaintiff established by a preponderance 
of the evidence that his injuries and disability were 
caused by an accident arising out of and in the course of 
his employment. We conclude that plaintiff did not. 

As recently as Jones v. Yankee Hill Brick Manufac- 
turing Co., 161 Neb. 404, 73 N. W. 2d 394, this court, in 
a comparable case, reaffirmed that: “An appeal to this 
court in a workmen’s compensation case is considered 
and determined de novo upon the record. 

“A compensable injury within the Workmen’s Com- 
pensation Act is one caused by an accident arising out of 
and in the course of the employment. 

“An accident within the Workmen’s Compensation 
Act is an unexpected and unforeseen event happening 
suddenly and violently and producing at the time ob- 
jective symptoms of injury. 

“In order to recover, the burden of proof is upon the 
claimant in a compensation case to establish by a pre- 
ponderance of the evidence that personal injury was 
sustained by the employee by an accident arising out 
of and in the course of his employment. 

“Mere exertion, which is no greater than that ordi- 
narily incident to the employment, cannot of itself con- 
stitute an accident, and if combined with preexisting 
disease such exertion produces disability, it does not 
constitute a compensable accidental injury. 

“An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, 
probabilities, or speculative evidence. 

“The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evidence 
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offered to support a claim by virtue of the law. The 
rule does not dispense with the necessity that claim- 
ant shall prove his right to compensation within the 
rules above set forth nor does it permit a court to award 
compensation where the requisite proof is lacking.” ‘ 

Also, in Pixa v. Grainger Bros. Co., 143 Neb. 922, 12 
N. W. 2d 74, reaffirmed in Ruderman v. Forman Bros., 
157 Neb. 605, 60 N. W. 2d 658, and Chiles v. Cudahy 
Packing Co., 158 Neb. 713, 64 N. W. 2d 459, cases com- 
parable in many respects with that at bar, this court 
concluded that in a workmen’s compensation case where 
the employee fails to establish by a preponderance of 
the evidence that there was a causal connection between 
an alleged accident suffered by the employee and his 
disability, there can be no award of compensation. 

In the light of such foregoing applicable and con- 
trolling rules, we have examined the record which fairly 
discloses as follows: On November 18, 1953, plaintiff's 
counsel served upon defendant a formal written claim 
for compensation. Therein paragraph II described the 
nature and extent of his alleged injuries received on 
June 6, 1953, as follows: “Teh (The) posterior descend- 
ing spinal artery was occluded as a direct result of trac- 
tion of the adherent tissues upon the artery by the sud- 
den exertion and flexion at the time of the hereinafter 
described accident, which resulted in complete paralysis 
and as a result of said injuries the said Ernest Robert 
Feagins will be encumbered for life with residual neuro- 
logic impairment and will never be self-supporting or 
able to do any physical work whatsoever.” 

Paragraph III described the alleged accident, the cause 
thereof, and the injuries caused thereby, as follows: “On 
the date aforesaid, claimant was working as your em- 
ployee in helping collect garbage and rubbish, and prior 
to noon of that day had gone with you to your home 
for the purpose of picking up the garbage and refuse 
at your home. At that time and place the claimant was 
instructed by you to dump his garbage and rubbish re- 
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ceptacle on to your truck. That said receptacle was a 
barrell (barrel) of about 30 gallon capacity and was 
nearly full of garbage and refuse. That claimant leaned 
over to pick up the barrel and started to lift it and turn 
with it to dump it on the truck when he was seized with 
a paralysis and fell to the ground completely paralyzed.” 
(Italics ours.) 

Thereafter on January 5, 1954, plaintiff filed his peti- 
tion in the compensation court. A copy of his claim 
aforesaid was attached thereto and made a part there- 
of. Also, paragraphs VII and VIII of plaintiff’s petition 
described the nature and extent of his injuries received 
on June 6, 1953, and described the alleged accident, the 
cause thereof, and the injuries caused thereby in almost 
the exact language as that set forth in paragraphs II 
and III of plaintiff’s claim aforesaid. 

Further, a copy of such claim was also attached to and 
made a part of plaintiff’s petition on appeal to the district 
court. Paragraph VII of such petition described the 
nature and extent of plaintiff's injuries received sub- 
stantially in the language of paragraph VIII of his peti- 
tion filed in the compensation court and that appearing 
in paragraph II of his claim, except that he added the 
words ‘and the spinal cord was injured.” Also, para- 
graph VII of such petition described the alleged accident, 
the cause thereof, and the injuries sustained thereby in 
the same language as that appearing in paragraph VII 
of his petition filed in the compensation court, and para- 
graph III of his claim, down to the words “garbage and 
refuse.” Thereafter, he alleged: “That at that time 
and place, plaintiff leaned over to pick up said recep- 
tacle for the purpose of dumping and emptying the same 
into said truck, and started to lift the receptacle and turn, 
with it to dump it in said truck, and as he was lifting 
the receptacle and turning with it his right foot slipped 
and he felt a snap in his neck and he was seized with a 
paralysis and fell to the ground completely paralyzed.” 
(Italics ours.) In that connection, it will be noted that 
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therein was the first time plaintiff made any allegation 
that “his right foot slipped.” 

Plaintiff was 26 years old and lived with his father 
at North Platte. ‘Ever since he could remember he had 
an impediment in his speech. He dropped out of school 
in the 8th grade and since that time had done farm or 
ranch work and ordinary labor. He was employed by 
defendant for some time prior to June 6, 1953, to ride on 
one of defendant’s garbage trucks, pick up barrels of 
garbage, and refuse or trash, and dump them into a truck. 
On June 6, 1953, plaintiff had completed his round on 
one of defendant’s trucks driven by defendant. At about 
10 or 10:30 a. m. they returned to defendant’s home 
where that truck and another owned by defendant ar- 
rived at about the same time. Three employees were on 
the other truck. One such employee left but two others 
remained standing near the trucks with plaintiff. The 
trucks, the general area, and the barrel involved were 
shown by photographs. Defendant told the employees 
to pick up his barrel containing garbage, tin cans, and 
trash, and dump it in a truck. Defendant then went into 
his house, but plaintiff and the two other employees 
visited a little while, after which plaintiff went over to 
pick up the barrel which weighed 50 to 60 pounds. He 
was standing on dry, level ground. There was nothing 
unusual about the size or weight of the barrel. On that 
same day and at other times plaintiff had lifted and 
dumped heavier barrels. Lifting and dumping the bar- 
rel into the truck required no exertion greater than that 
ordinarily incidental to plaintiff’s employment. In the 
ordinary and usual way. of doing it, plaintiff leaned over 
to pick up the barrel, started to lift it, raised it about to 
his knees, and turned to dump it in the truck, when he 
felt something snap in his neck. He was seized with 
paralysis and fell to the ground. In the compensation 
court plaintiff testified that as he started to raise the bar- 
rel, his foot gave out on him, his foot slipped, he was 
“pretty sure it did,” his legs gave way after a snap, he 
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fell because he did not have control of his legs, his legs 
gave way and he went down on his face, it all happened 
suddenly, he didn’t know anything was wrong, and the 
only thing that happened out of the ‘ordinary was he 
felt something go wrong in his neck and he was 
paralyzed. 

In the district court plaintiff testified that it all hap- 
pened just like the snap of your finger, he reached over 
with his left hand, put his right hand underneath the 
barrel, started to lift it, and when it was about up to 
his knees his neck snapped, that his right foot slipped, 
and he heard something snap in his neck. Right after 
he fell plaintiff told defendant and the other two em- 
ployees that he did not know what happened or what 
was wrong with him. 

Plaintiff testified that he did not know how far his 
foot slipped if it did slip; he did not know and had no 
idea how far it slipped, or which way it slipped. He 
was turning with his body and did not turn his neck 
where the claimed injury occurred. He had been work- 
ing that morning without any trouble and had thrown 
heavier cans on the truck, so something must have hap- 
pened when he suddenly had trouble in his neck while 
he was handling a lighter barrel in the normal manner. 
He had figured out that the something which must have 
happened was that his foot slipped, and that was why 
he was pretty sure his foot slipped. He did not think the 
trouble could have developed unless it slipped. 

The two employees of defendant who were eyewit- 
nesses testified for defendant. One testified that nothing 
unusual happened except that plaintiff fell over; he did 
not see any slip by plaintiff; and there was nothing that 
he could see which indicated that plaintiff slipped. The 
other employee testified that he saw plaintiff go over 
to pick up the barrel, saw him bend over, pick it up to 
about even with his knees, and go to turn or twist with 
it, and fall. He did not see plaintiff slip or go through 
any unusual movements, or see anything unusual hap- 
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pen before plaintiff fell, Plaintiff told him he did not 
know what happened except that he felt paralyzed. 

On June 6, 1953, at 11:30 a. m., plaintiff was admitted to 
St. Mary Hospital in North Platte. That hospital’s “Per- 
sonal History and Physical Examination” record under 
the headnote “Chief Complaints” discloses that plaintiff 
“fell while lifting a bale on farm. Couldn’t move left 
extremities & had headache.” The “Physical Findings” 
show in part that plaintiff had “Partial flaccid paralysis 
of left leg & left hand.” The “Working diagnosis after 
physical exam.” was “Possible cervical disc.” The 
“Final Diagnosis” however was “Bulbo Spinal Polio- 
myelitis.” 

At 7:15 p. m., June 6, 1953, plaintiff was removed by 
ambulance to St. Francis Hospital in Grand Island. He 
was admitted there at 10:15 p. m., June 6, 1953. That 
hospital’s “History and Physical” record, under the 
headnote “Present Illness” discloses the following in- 
formation given by plaintiff: “11:30 a. m. today legs 
became suddenly weak and pt. limped. No colds, sore 
throats, headache, nausea, vomiting, stiff neck, stiff back 
—complains of pain in arms and legs on movement. 
Left leg now feels normal but troubled him this a. m. 
Says couldn’t move arms or legs this noon but is better 
now although left hand seems paralyzed. * * * 6-8—Pt. 
states he was lifting a heavy can of garbage when 
something snapped in back of neck or shoulders and 
above story started. 6-9—Pt. reports 114 years ago simi- 
lar occurrence c pain around 7th cervical and weakness 
left leg. Took 3 mo. to recover.” The father denied 
that the last statement was true or that it had ever 
been made. In that connection, however, the written 
“Medical report of findings concerning the injury and 
disability” of plaintiff made by his own physician re- 
peated and verified the information aforesaid as re- 
flected by the hospital record. Such record further dis- 
closes that the “Provisional Diagnosis” was “Hysteria” | 
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and the “Final Diagnosis” was “Spinal Cord or Men- 
ingeal Tumor.” 

Plaintiff was thereafter dismissed from that hospital 
at 1:30 p. m. on June 10, 1953, and at 3:15 p. m. that 
date he was admitted to the Lincoln General Hospital 
in Lincoln. The ‘Personal History” record of that hos- 
pital, under the headnote “Chief Complaint” discloses 
the following information given by plaintiff: “Sudden 
onset of upper thoracic back pain—loss of motor power 
in both hands & legs. Past 4-5 years, has had some 
weakness in (L) leg. 6-6-53. About 11:00 A. M. while 
lifting a bucket (Garbage hauler) experienced sudden 
onset of pain over cervico-thoracic spine. Immediate 
weakness in hands & both legs. Also noted numbness in 
both hands. Some numbness in legs.” The headnote 
“Past History” discloses the following information: 
“(Patient said to have been 12th baby. Difficult labor. 
Considered ‘slightly spastic.’ Has speech impediment). 
Denies headaches. No cranial symptoms elicited. His- 
tory of severe burn (R) arm. Gland trouble (L) cer- 
vical c incision & drainage at age 2-3.” The “Final diag- 
nosis” made by a specialist, his attending neurological 
physician and surgeon, after physical examination, X- 
ray, and two exploratory operations, was “Chronic ad- 
hesive arachnoiditis.” Plaintiff was discharged from 
that hospital on August 12, 1953, at 7:30 a. m. as im- 
proved. The written report of plaintiff’s physician and 
surgeon recited: “According to the history I obtained, 
Mr. Feagins was in the act of tossing a rather heavy 
bucket on a truck when he was suddenly seized with 
some pain in the cervical area and fell to the ground.” 
The record discloses that plaintiff never told such physi- 
cian and surgeon that he slipped while lifting the bar- 
rel and turning to dump it into the truck. That infor- 
mation was subsequently given to him by plaintiff's 
father. 

The record discloses that by examination, X-ray, and 
two exploratory operations on plaintiff’s cervical spine, 
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his physician and surgeon found no evidence of actual 
injury, but discovered two things: He discovered that 
plaintiff had a severe chronic densely adhesive arach- 
noiditis of unknown origin but long standing with no 
pulsation of the spinal cord, which indicated a chronic 
inflammatory process. Briefly, he testified that in such 
cases the spinal fluid becomes thickened and heavier, 
and the fine, supporting, elastic, arachnoid filaments 
become thickened, coarse, and tough. “In other words, 
the protective character of the arachnoid filaments along 
with the spinal fluid is lost,” thereby permitting any 
unusual shock or jarring force or stress to be transmitted 
directly through and into the spinal cord. It was the 
belief of plaintiff’s physician and surgeon that a sudden 
jarring force, twist, or stress in handling the barrel as 
he did was what caused plaintiff’s paralysis. Neverthe- 
less, his notes made with regard to the first surgical pro- 
cedure, recited that: “‘It is difficult to explain satis- 
factorily the suddenness of the onset of this patient’s 
symptoms in the face of the chronic adhesive arach- 
noiditis encountered on surgical exploration.’ ” 

On the other hand, after the second surgical procedure, 
the notes of plaintiff’s physician and surgeon reported 
that he found: ‘“‘A comparatively sizeable vessel over 
the dorsal aspect of the spinal cord appeared occluded. 
This vessel could well have been the posterior descending 
spinal artery. This could well explain the patient’s 
neurologic symptoms and findings at this time.” At 
the trial he testified that although such apparent occlu- 
sion of so small a vessel was purely coincidental, that by 
the stress and strain of lifting the barrel and turning or 
twisting to dump it in the truck plaintiff must have 
suffered a mechanical injury of some kind, either to the 
spinal cord or the spinal vessel, which caused his 
paralysis. 

A specialist in neurology, psychiatry, and neurological 
surgery, testified as a witness for defendant. He ex- 
amined plaintiff on May 5, 1954. ‘Plaintiff told him at 
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that time that he “was lifting a can of trash to put in a 
garbage truck when he felt a snap at the base of his 
neck or in the region of the upper thoracic spine, and 
immediately fell to the ground paralyzed. His foot 
slipped at about the time he was lifting the can, and he 
was not certain whether his foot slipped before or after 
he felt the snap at the base of his neck.” Such surgeon 
concluded in any event that if plaintiff did slip it had 
no causal relation to his disability. The effect of his 
evidence was to say that if plaintiff’s foot slipped it was 
caused by his disability which previously occurred. In 
other words, it was plaintiff’s disability that caused the 
slip, and not the slip that caused plaintiff’s disability. 

His opinion was that due to plaintiff’s diseased condi- 
tion, his paralysis was caused either by a hemorrhage 
of a blood vessel in the substance of plaintiff's spinal 
cord, or an occlusion or thrombosis of a blood vessel 
which stopped the flow of blood to a section of plain- 
tiffs spinal cord, and paralysis ultimately occurred 
when, by stress and strain, plaintiff lifted the barrel and 
turned to dump it in the truck. He believed that since 
plaintiff had no previous symptoms of arachnoiditis 
when turning his neck, or injury to his neck, and could 
have but did not turn his neck at the time the paralysis 
occurred, any compression and injury to plaintiff’s 
spinal cord was a mere possibility. 

We are convinced that mere exertion no greater than 
that ordinarily incident to plaintiff’s employment, com- 
bined with preexisting disease, caused his disability 
rather than an accident arising out of and in the course 
of his employment. This record is not convincing that 
plaintiff’s right foot ever slipped, but assuming for pur- 
pose of argument only that it did, the evidence fails to 
establish any causal connection between such slip and 
plaintiff’s claimed disability. To hold otherwise would 
be purely speculative. An award of compensation can- 
not be based upon possibility, probability, or speculative 
evidence such as appears in this case. Plaintiff has whol- 
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ly failed to establish by a preponderance of the evidence 
that his injury and disability was caused by an accident 
arising out of and in the course of his employment, as re- 
quired by law. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is re- 
versed and the cause is dismissed. All costs are taxed 
to plaintiff. 

REVERSED AND DISMISSED. 


STATE OF NEBRASKA EX REL. FRANK B. HEINTZE, APPELLEE, 
v. COUNTY OF ADAMS ET AL., APPELLEES, IMPLEADED WITH 
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1. Appeal and Error. In an action in equity, it is the general rule 
that an appeal brings up the whole case, and that the appellate 
court passes upon the record as to the facts as well as to the law. 

2. Officers. By statute, it shall be the duty of the county at- 
torney to prosecute or defend, on behalf of the state and 
county, all suits, applications, or motions, civil or criminal, 
arising under the laws of the state, in which the state or the 
county is a party or interested. 

3. Appeal and Error. It is the general rule that one may not 
voluntarily accept payment of that part of a judgment in his 
favor and afterwards prosecute an appeal from the part which 
is against him. 
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4. Attorney and Client. By statute, an attorney is entitled to 
receive money claimed by his client, in an action or proceed- 
ing, during the pendency thereof or afterwards, unless he has 
been previously discharged by his client. The same rule is 
applicable to a county attorney representing the county in 
litigation wherein the state and the county are parties. 

5. Estoppel. The doctrine of estoppel may be applied in a con- 
troversy where the state, county, or city, or any other gov- 
ernment agency is involved. 
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MESSMoRE, J. 

This action was brought in the district court for Lan- 
caster County, Nebraska, by the State of Nebraska ex 
rel. Frank B. Heintze, plaintiff, against the 93 counties 
of the State of Nebraska as defendants, the purpose of 
the action being to obtain a declaratory judgment to 
determine the validity and interpretation of certain 
statutes relating to what is commonly referred to as the 
gasoline tax fund, and with reference to the distribution 
of certain gasoline taxes and equalization fees by the 
State Treasurer to the various counties. The sum of 
$2,912,828.56 was deposited with the clerk of the district 
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court for Lancaster County, which amount constitutes re- 
ceipts of the gas tax fund held for distribution to be made 
by the State Treasurer to the 93 counties of the state. 

The pleadings, insofar as necessary to disclose the 
issues presented to the trial court for decision, may be 
summarized as follows. 

The plaintiff's amended petition alleges in substance 
that the plaintiff is the Treasurer of the State of Ne- 
braska; that the defendants are each a county established 
in the State of Nebraska according to law; that sections 
60-203 and 66-422, R. R. S. 1943, and sections 66-424.01 
and 66-604, R. S. Supp., 1953, purport to direct the man- 
ner of allocation and distribution of certain funds by the 
plaintiff to the various counties of the state, the defend- 
ants herein; that said funds have been allocated and 
distributed under the provisions of section 66-422, R. 
R. S. 1948, prior to October 1953, on the basis of the 
1940 federal census and motor vehicle registrations for 
the previous calendar year, as and when the same be- 
came available; that said funds have been allocated and 
distributed since October 1953 on the basis of the 1950 
federal census and motor vehicle registrations for the 
previous calendar year, as and when the same became 
available; that a controversy exists as to the validity 
and interpretation of the statutes heretofore set forth; 
and that some of the defendants claim to have received 
less than their lawful distributive share of such funds 
and the plaintiff claims, if such is the case, that some 
of the defendants have received distributions in excess 
of their lawful share of such funds, and that, in all 
events the total distribution of such funds which may 
have been received by some of the defendants, in excess 
of that to which such defendants are lawfully entitled, 
will equal in amount the total deficiencies in the dis- 
tribution of such funds which may have been received 
by other defendants. 

The amended petition further alleges that the fol- 
lowing matters of interpretation should be determined 
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and declared: (a) The time at which the United States 
government census for the year 1950 became effective 
and operative, within the meaning of the statutes here- 
tofore set forth; (b) The entire non-farm population of 
the state and the entire non-farm population of each of 
the respective defendants, as shown by the last United 
States government census; (c) The entire population 
outside of cities and incorporated villages of the state 
and the population outside of cities and incorporated 
villages of each of the defendants, as shown by the last 
United States government census; and (d) The total 
motor vehicle registrations of the state and the total 
motor vehicle registrations of each of the defendants 
for the calendar years 1949 to 1953, both inclusive; that 
in order to resolve the controversy between the parties, 
it should be determined and declared in what amounts 
each of the defendants received distributions in excess 
of, or less than, as the case may be, the amount to which 
each such defendant was lawfully entitled during the 
period from January 1, 1950, to date; that the amount 
of such funds which have been distributed to some de- 
fendants, in excess of that to which such defendants are 
lawfully entitled, should be deducted from future dis- 
tributions of such funds to such defendants; and that 
the deficiency of such funds which have been distributed 
to other defendants, less than that to which such de- 
fendants are lawfully entitled, should be added to fu- 
ture distributions of such funds to such defendants. 
The amended petition then alleges that Frank B. 
Heintze is retiring from the office of State Treasurer, 
and that there is an accumulation of funds involved 
herein, distribution of which has been withheld pend- 
ing the final adjudication herein, in the amount of 
$2,912,828.56 which said sum is herewith deposited with 
the court, and that the same may there abide and be 
subject to the final order of this court concerning the 
distribution thereof. The prayer is for a declaratory 
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judgment to conform to the issues raised by the amended 
petition. 

The County of Douglas, and certain other counties 
of the state which would receive a larger proportion 
of the funds in the hands of the clerk of the district 
court for Lancaster County if the 1950 federal census 
were applied than if the 1940 federal census were ap- 
plied, filed answers, and in some cases cross-petitions, 
asking, among other things, that the 1950 federal census 
be applied from and after August 12, 1951. The use 
of the 1940 federal census for a period of time until 
the State Treasurer used the 1950 federal census as 
shown by the decree, would affect the distribution of 
funds to certain counties. 

We believe a summation of the pertinent parts of the 
cross-petition filed by Douglas County should be set 
forth for the reason that it raises issues that Douglas 
County and some other counties deemed pertinent to 
a decision by the trial court. This cross-petition con- 
tained two causes of action, the first, in substance, al- 
leged that Frank B. Heintze, State Treasurer of Ne- 
braska, received money under sections 66-410 and 66- 
428, R. R. S. 1943; that section 66-422, R. R. S. 1943, 
provided for the method of allocation and distribution 
of said funds; that the State Treasurer did not allocate 
and distribute said funds as provided thereby; that said 
State Treasurer received funds under section 60-201, 
R. R. S. 1943, and that said funds were not allocated 
and distributed by the State Treasurer in the manner 
provided by law; and that as the result of the neglect 
and failure of the State Treasurer to properly disburse 
the funds received by him as the law required, the 
cross-petitioner sustained a loss of money due it. The 
prayer was for an accounting to be had of the funds 
received by the State Treasurer under the sections of 
the statutes set forth, and that the court find and de- 
termine the amount due Douglas County. 

The first cause of action also alleged that the Mary- 
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land Casualty Company was the surety on the bond 
of the State Treasurer, and prayed for judgment against 
the defendant Maryland Casualty Company and for 
such other relief as equity might require. 

The second cause of action set forth that the Indem- 
nity Insurance Company of North America, a corpora- 
tion, was the surety on the State Treasurer’s bond; re- 
alleged the sections of the statutes set forth in the first 
cause of action and the improper allocation of the funds 
made by the State Treasurer which did not conform 
to the law; and alleged that as a result thereof, the 
County of Douglas lost a considerable amount of money. 
The prayer was the same as in the first cause of action 
and requested judgment to be entered against the In- 
demnity Insurance Company of North America. 

Sixty-three of the counties, appellees, in their answer 
in the district court alleged that subsequent to the first 
day of October 1953, these answering defendants have 
received from said funds sums and amounts less than 
those provided by law and are entitled to have such de- 
ficiency corrected and the amounts thereof added to 
the amounts received by the said defendants subsequent 
to the date last mentioned, and that said defendants are 
entitled to have the fund deposited by the plaintiff in 
this court in this action so divided that these defendants 
will receive in full the amounts lawfully due them since 
the last mentioned date. It was alleged in the motions 
to dismiss the appeal, as appears later in the opinion, 
that if it should be determined and adjudged that the 
1940 census applied at all times to the distribution of 
such funds, or if other findings of the district court as 
to factors lawfully applicable to the distribution of the 
gas tax funds are modified or reversed, said appellants 
might be entitled to a lesser amount than that hereto- 
fore received and accepted by them; that these moving 
appellees in their answer in the district court prayed 
as follows: ‘“2- The Court find and determine that the 
basis and formula used by plaintiff prior to October 1, 
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1953 furnishes the correct and lawful method of dis- 
tributing the fund referred to in plaintiff’s amended 
petition; 3- That the Court order the fund deposited 
herein divided among the defendants in accordance with 
the formula and upon the basis used by plaintiff prior 
to October 1, 1953”; and that if it should be determined 
and adjudged that said prayers of these moving appel- 
lees should be granted, then the appellants have received 
and accepted benefits of the decree of the district court 
substantially in excess of the amounts lawfully due 
them. 

The trial court entered its decree finding that certain 
counties were represented by counsel and appeared in 
the action upon answers of some of the defendants, and 
answers and cross-petitions of other defendants; that 
the defendant counties Cedar, Lincoln, Wayne, Phelps, 
Colfax, Thurston, Boyd, Dawes, Dakota, Kimball, and 
Garden, having been served with summons and having 
failed to plead or otherwise appear were in default, and 
default was entered against them. 

The trial court, in its decree, determined that the 
words “last United States Government census,” as used 
in setting up the formula for distribution for money 
deposited with the clerk of the district court for Lan- 
caster County in connection with this action, referred 
to the current census, which after 1950 would be the 
1950 United States government census; further deter- 
mined that the 1950 United States government census 
should have been used as of January 1, 1952, for the 
reason that the 1950 figures were not reasonably avail- 
able to the State Treasurer until January 1, 1952, when 
under the law it would be necessary for him to compute 
the distribution using the motor vehicle figures for the 
previous year; and that the State Treasurer, in the 
interpretation and application of the statutes, performed 
a quasi-judicial function; the court stated in the decree 
that the investigation and determination of these mat- 
ters necessarily involved the determination of when, if 
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at any time, the 1950 census became effective and when 
the use of the information contained in the 1940 census 
should be discontinued; that there was also involved 
in connection with the motor vehicle registration the 
classes of motor vehicles that should be considered in 
making the computation and the date when the regis- 
tration for the previous calendar year should become 
effective by reason of the fact that the evidence shows 
that such registration was not available until at least 
the second month of the following year; and that in ad- 
dition, there were necessarily involved many subsidiary 
questions which the State Treasurer needed to deter- 
mine to make proper distribution of said funds. It was 
the conclusion of the court that the evidence clearly 
showed that the State Treasurer was acting in a quasi- 
judicial capacity, and in the distribution of the said 
funds, was exercising the judgment and discretion which 
was vested in him under the law, and his determina- 
tions and his actions in distributing such funds were 
not subject to collateral attack by any of the defendants. 

In its preliminary findings during the course of the 
trial the court determined that the equalization fees, 
being the funds which were distributed in accordance 
with Chapter 60, article 2, R. R. S. 1943, should be dis- 
tributed under the provisions of subdivision (3) of sec- 
tion 66-424.01, R. S. Supp., 1953, as it was in effect when 
the distributions were made. The court then proceeded 
to make the findings as follows: With reference to 
the equalization fees the court held that the distribu- 
tion method was not changed after 1947 nor at any time 
during the remainder of the period the statutes remained 
in effect; that no one sought to alter the distribution 
while the statutes were in effect and the Legislature was 
in session during the years 1949, 1951, and 1953, and no 
change was made by the Legislature in the manner of 
distribution of the equalization fees; that under the 
case of Bankers Life Ins. Co. v. Laughlin, 160 Neb. 480, 
70 N. W. 2d 474, it is presumed that the Legislature had 
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knowledge of the interpretation and construction of the 
statutes pertaining to the equalization fees, and such 
interpretation constituted an administrative interpreta- 
tion which should be followed by the courts; that such 
interpretation and construction of these statutes by the 
State Treasurer also constituted the exercise of quasi- 
judicial power and authority and the judgment and dis- 
cretion vested in him by the statutes was not subject 
to collateral attack; and that by reason of the quasi- 
judicial determinations involved in the duties exer- 
cised by the State Treasurer with reference to the stat- 
utes here involved and distribution to be made as set 
forth therein, there could be no personal judgment im- 
posed in the action on account of any erroneous distribu- 
tion of funds by the State Treasurer. 

The court further held that the effect of the quasi- 
judicial character of the acts of the State Treasurer were 
mutual as to both the treasurer and the various dis- 
tributees of the funds involved so that there could be 
no charge on the funds on deposit with the clerk of the 
court to correct any previous distributions which were 
erroneously made, and the prayers in the petition or any 
of the cross-petitions to that effect were denied. 

The court further held that the cross-petition of the 
County of Douglas attempting to join as defendant in 
this action the Maryland Casualty Company, a corpora- 
tion, and the Indemnity Insurance Company of North 
America, a corporation, by reason of said companies 
having become sureties for the plaintiff, should be 
dismissed. 

The decree specifically set up a table of disburse- 
ments of all the funds on deposit with the clerk of the 
district court for Lancaster County segregating said funds 
by counties and dividing the payment to each county 
in accordance with the statutes and the findings of the 
court. 

The trial court in its decree took into consideration 
Chapter 60, article 2, and Chapter 66, article 4, R. R. S. 


136 NEBRASKA REPORTS [Vo.. 162 


State ex rel. Heintze v. County of Adams 


1943, and Chapter 66, article 6, R. S. Supp., 1953, and 
the relevant sections thereunder pertinent to a decision 
in this appeal. 

From the findings and decree so made, and upon the 
overruling of the motions for new trial, the counties 
of Douglas, Sarpy, Box Butte, Lancaster, and Stanton 
have appealed to this court. 

Every issue determined by the trial court was chal- 
lenged in the motions for new trial, and no attempt 
was made by the appellants to limit the review of this 
case in this court. The appellants filed a general notice 
of appeal to this court. 

The clerk of the district court for Lancaster County, 
in compliance with the order of the trial court, issued 
checks for the amounts payable to each county to the 
county treasurers thereof for the benefit of the counties. 
There is no contention made that said checks were not 
received or deposited. 

The plaintiff’s motion to dismiss the appeal set forth 
that the action by the plaintiff was in the nature of an 
interpleader for a declaratory judgment against all the 
counties of Nebraska to determine the validity and in- 
terpretation of various statutes with reference to the 
distribution of certain gasoline taxes and equalization 
fees by the State Treasurer among the various counties; 
that there was deposited in the district court in con- 
nection with this action the sum of $2,912,828.56, cover- 
ing receipts of the gasoline tax fund held for distribution 
by the State Treasurer for the months of October, No- 
vember, and December 1954; that a departure by this 
court from any finding or conclusion of the district court 
will necessarily call for a readjustment of the funds 
distributed; that such readjustments may increase or 
decrease the fund of any county; that the record dem- 
onstrates that if the 1950 census is not substituted for 
the 1940 census, in the interpretation of the Nebraska 
statutes, very substantial overpayments will have been 
made to the appellants by the distribution now made; 
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that similar overpayments to the appellants may result 
by reason of any decision that adopts a different con- 
struction of classes of motor vehicles comprising the 
motor vehicle registration of Nebraska, and such over- 
payments may arise as a result of a decision changing 
the effective date of the calendar year registration; and 
that since the entire field of the validity and interpreta- 
tion of the numerous and complicated statutes pertinent 
thereto is subject to review and decision herein, the 
appellants are wholly unable to maintain that they have 
any certain or absolute rights as to which there is no 
possibility of adjustment in this appeal. 

Sixty-three of the counties, appellees, also filed a 
motion to dismiss the appeal, alleging that the appel- 
lants have accepted all the benefits for them provided 
in the decree of the district court for Lancaster County, 
and cashed the checks of the clerk of the district court for 
the full amount of the decree in their favor; restated 
the allegations of their answer in the district court 
heretofore set forth; and then moved that the appeal 
be dismissed. 

With reference to an appeal in an action in equity, 
this court in McHugh v. Smiley, 17 Neb. 626, 24 N. W. 
277, held: “In an action in equity appealed from the 
district to the supreme court, if the interests of the 
parties appealing are so united with the others as to 
require the taking up of the whole record, the entire 
case will be reviewed.” 

In equity, it is the general rule that an appeal brings 
up the whole case, and that the appellate court passes 
upon the record as to the facts as well as to the law. 
See 5 C. J. S., Appeal and Error, § 1462, p. 67. 

Generally an appeal removes a cause entirely to the 
appellate court, subjecting the facts as well as the law 
to a review. See Laflin v. State Board of Equalization 
& Assessment, 156 Neb. 427, 56 N. W. 2d 469. See, also, 
Garner v. City of Aurora, 149 Neb. 295, 30 N. W. 2d 917. 

In the case at bar every finding and conclusion of the 
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district court is necessarily subject to review and re- 
determination in this court if the appeals are to be heard. 
This includes every question that may adversely affect 
the interests of the appellants. In other words, the 
entire case is before this court for review. 

Section 23-1201, R. R. S. 1943, relating to the duties 
of county attorneys, provides in part: “It shall be 
his duty to prosecute or defend, on behalf of the state 
and county, all suits, applications or motions, civil or 
criminal, arising under the laws of the state, in which 
the state or the county is a party or interested.” 

Section 7-107, R. R. S. 1943, with reference to powers 
of attorneys, provides in part: “* * * (3) to receive 
money claimed by his client, in an action or proceeding, 
during the pendency thereof or afterwards, unless he has 
been previously discharged by his client, * * *.” See, 
also, Gordon v. City of Omaha, 77 Neb. 556, 110 N. W. 
313. 

In the instant case the county attorneys of the respec- 
tive counties, or counsel employed by some of the coun- 
ties, represented the counties when the counties were 
made defendants. Such attorneys would have authority 
to receipt for the money. 

It is well established by the decisions of this court 
that it is the general rule that one may not voluntarily 
accept payment of that part of the judgment in his 
favor and afterwards prosecute an appeal from the part 
which is against him. See, Harte v. Castetter, 38 Neb. 
571, 57 N. W. 381; Weston v. Falk, 66 Neb. 198, 92 N. W. 
204; McKee v. Goodrich, 84 Neb. 479, 121 N. W. 577; 
Thurston v. Travelers Ins. Co., 128 Neb. 141, 258 N. W. 
66; Larabee v: Larabee, 128 Neb. 560, 259 N. W. 520; 
First Trust Co. v. Hammond, 139 Neb. 546, 298 N. W. 
144, See, also, Tyler v. Shea, 4 N. D. 377, 61 N. W. 468, 
50 Am. S. R. 660; Hamilton County v. Bailey, 12 Neb. 
56, 10 N. W. 539; Annotation, 169 A. L. R. 985.. The prin- 
ciple has been so generally approved by the highest 
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courts of the various states of the Union that we abstain 
from further citation of authority. 

The appellants make reference to the exceptions to 
the rule which may be stated as follows: The rule that 
a party cannot maintain an appeal or writ of error to 
reverse a judgment or decree after he has accepted pay- 
ment of the same in whole or in part has no application, 
as a rule, where appellant is shown to be so absolutely 
entitled to the sum collected or accepted that reversal of 
the judgment or decree will not affect his right to it, as 
in the case of the collection of an admitted or uncon- 
troverted part of his demand. 4 C. J. S., Appeal and 
Error, § 216, p. 418. 

A well-settled exception to the general rule is stated 
in Preluzsky v. Pacific Co-operative C. Co., 195 Cal. 
290, 232 P. 970, as follows: “It is the general rule that 
a voluntary satisfaction of a judgment by a party estops 
him to prosecute an appeal therefrom, but where such 
satisfaction is involuntary and enforced by process, the 
mere circumstance that the judgment has been so satis- 
fied does not of itself alone deprive a party aggrieved 
of his right to appeal therefrom.” See cases cited therein. 

There is a second exception to the general rule which 
is recognized, that is, when the appellant is conceded 
to be entitled to the thing which he has accepted, and 
where the appeal only relates to an additional claim on 
his part. See Guho v. City of San Diego, 124 Cal. App. 
680, 13 P. 2d 387, and cases cited therein. 

The record in the instant case demonstrates that there 
is no basis in this case for any claim that the distribu- 
tion made to the appellant counties is conceded to them 
by the other parties to this action. That being true, 
there can be no claim that their rights to such funds are 
absolute and that no possibility of modification or 
change exists. By the very nature of this case and 
the. numerous questions involved, appellants are in no 
position to claim an: absolute oe ‘to the funds recov- 
ered by the decree. ee ee 
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We have before this court the question of whether 
or not appellants come within either one or both of the 
exceptions to the general rule. It is the appellants’ con- 
tention that the only issues presented by this appeal 
are: (a) Whether the district court, in finding that the 
determination by the State Treasurer of the amount due 
the respective counties, constitutes a quasi-judicial de- 
termination which was not subject to review by the dis- 
trict court; and (b) whether the district court’s holding 
with reference to the distribution of the equalization fee 
tax was proper. 

The appellants argue that no appeal was prosecuted 
on behalf of any of the counties which contended that 
the 1940 government census was applicable, conse- 
quently, a determination by this court of either of the 
two questions presented cannot affect the funds which 
have been paid to the respective parties. In support 
of this contention, the appellants cite Northwesern Mu- 
ual Life Ins. Co. v. Mallory, 93 Neb. 579, 141 N. W. 
190, to the effect that where a decree in an equity suit 
disposes of more than one distinct and separate issue 
litigated in the court below, and an appeal is prosecuted 
by one of the parties as to one of such issues only, and 
no cross-appeal is prosecuted by any of the other parties, 
the only issue which will be considered in this court is 
the one presented by the appeal. 

We have previously stated and cited authority to the 
effect that the entire case is before this court for re- 
view of the facts and law. This being true, North- 
western Mutual Life Ins. Co. v. Mallory, supra, is not 
here applicable. Any reference made to cross-appeal in 
the brief of the plaintiff and the brief of the 63 appellee 
counties indicates only a legal right which the plain- 
tiff or the 63 appellee counties may utilize in the event 
the appeal is heard before this court. 

The appellants contend that the acceptance of any 
benefit under a decree must be voluntary, and that in the 
instant case the payment was made to the county treas- 
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urers, public officers by law required to accept payment 
of taxes, who do not have the discretion to accept or 
reject the payment of taxes tendered them. 

Reference is made to section 66-423, R. R. S. 1943. This 
statute, as previously stated, has to do with the gaso- 
line tax fund and allocation to be made by county treas- 
urers when the money of the gasoline tax fund is trans- 
ferred to the various county treasurers. The word 
“shall” appears in the matter of allocation of such fund 
to be made by the county treasurers. The contention is 
that this statute in effect imposes the duty upon the 
county treasurers to receive these funds, and leaves 
the treasurers with no discretion with reference to the 
acceptance and rejection thereof. 

The appellants cite Hawkins v. County of Lake, 302 
Jl. 213, 134 N. E, 84. The statute involved therein im- 
posed upon the treasurer the duty of collecting the 
taxes. He derived no authority from the decree, but as 
soon as the injunction was dissolved it became his duty 
to enforce the collection of the taxes in the manner di- 
rected by law. The treasurer received the taxes, not 
in compliance with the decree but in the course of his 
official duty imposed upon him by law. The taxpayer 
paid taxes after an injunction against the treasurer was 
dissolved. This was not done in compliance with any 
order of the court. It is quite apparent that the case 
has no applicability here as contended for by the 
appellants. 

In Schaeffer v. Ardery, 238 Ill. 557, 87 N. E. 343, the 
court held: ‘Where a decree enjoins the collection of 
the disputed portion of the complainant’s taxes but pro- 
vides that nothing contained therein shall prevent the 
collection of the portion not in dispute and admitted to 
be due, the receipt, by the collector, of such undisputed 
taxes does not operate as a release of errors such as may 
be pleaded in bar of his assignment of error that the 
court erred in enjoining the collection of the disputed 
taxes.” The statute made it the duty of the plaintiff in 
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error to collect the taxes, and if not paid it would have 
been his duty to enforce collection. When voluntarily 
tendered to him he had no discretion but was bound to 
accept payment. The right to the taxes did not arise 
out of the decree and was not conferred by it. The re- 
ceipt of the taxes not in dispute but admitted to be due 
was not the voluntary acceptance of any right conferred 
by the decree. That is, there was nothing in the decree 
specifically provided that would prevent the collecting 
of the undisputed taxes. The case is of no assistance 
to the appellants. 

There is no merit to the appellants’ contention that the 
acceptance of the funds by the respective county treas- 
urers was involuntary. The statute above referred to 
relates only to the allocation of funds by the respective 
county treasurers. It contains no provisions that the 
county treasurers are required to accept such funds 
from the State Treasurer. In fact, as will appear later 
in the opinion, there was no obligation on the part of the 
county treasurers of the respective counties to receive 
and deposit the checks made payable to them. In other 
words, said checks could have been left with the clerk of 
the district court of Lancaster County until the issues 
involved in this litigation were determined by this court 
on appeal. 

The appellants contend that the funds involved herein 
constituted an accumulation of some 3 months in taxes, 
which funds are by law directed to be used for road 
and bridge purposes; that the various governmental sub- 
divisions are sorely in need of funds for road improve- 
ment; that this fund provided by far the largest por- 
tion of funds for this purpose; and that courts have 
recognized that the acceptance of a benefit under a 
decree, while under financial pressure was not vol- 
untary, citing Greenspot Desert Inns v. Roy, 63 Cal. App. 
2d 54, 146 P. 2d 39. The opinion held that because of 
war conditions and depression, the rule as to accepting 
benefits would not be enforced. The exceptions to the 
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general rule have not been extended to such length in 
this jurisdiction nor by courts of last resort in the ma- 
jority of the states in the Union. We conclude that 
the cited case lends no support to appellants’ conten- 
tion under the law of this jurisdiction. 

The appellants contend that by Article VIII, section 
4, of the Constitution of the State of Nebraska, the Leg- 
islature shall have no power to release or discharge any 
county, city, township, town, or district whatever, or the 
inhabitants thereof, or any corporation, or the property 
therein, from their or its proportionate share of taxes to 
be levied for state purposes, or due any municipal cor- 
poration, nor shall commutation for such taxes be au- 
thorized in any form whatever. 

In addition, the appellants refer to section 77-1737, R. 
R. S. 1943, which provides in part: “Any taxes so dis- 
charged, released, remitted or commuted, may be re- 
covered by civil action from members of any such board, 
council or trustees, and the sureties on their official 
bonds at the suit of any citizen of the county, township, 
city or village, as the case may be, and when collected 
shall be paid into the proper treasury.” 

It is the contention of the appellants that the above 
discloses that the payment of the tax is the duty im- 
posed by law, independent of any decree of the court, 
and further that it is the duty of the public officer 
charged with the responsibility of collecting the tax to 
receive the same when tendered to him, and neither 
the county treasurer, by any act on his part, nor any 
other official, by any act on his part, can commute or 
discharge the obligation of the payment of any tax. 

The very nature of the instant suit and the interpre- 
tation of the statutes involved and the questions raised 
as to the manner in which the tax shall be proportioned 
and distributed, clearly indicates the inapplicability of 
the above to the instant case. 

The appellants contend that the appeal presents an 
issue independent of the matter of the gasoline tax fund, 
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namely, the equalization fee tax; that the funds as dis- 
tributed only pertain to the gasoline tax fund; and that 
any determination with reference to said fund should 
not operate as a release of any claims under the equal- 
ization fee fund, for the reason that the two are separate 
and distinct. 

In this connection the appellants cite 2 Am. Jur., 
Appeal and Error, § 215, p. 978, as follows: “Another 
exception to the general rule has also been applied in 
the case of a decree consisting of two separate, distinct, 
and unrelated parts, the disposition of either of which 
can in no wise affect the decision as to the other.” 

As previously pointed out, every issue involved in 
this appeal was determined by the trial court, and the 
appeal brings the whole case to this court for review. 
No further citation of authority other than what has 
been said previously is necessary to disclose that the 
appellants’ contention is without merit. 

We deem the following applicable to the instant case. 
In Harte v. Castetter, supra, the court said: “The doc- 
trine that a party who accepts the benefit of a decree in 
his favor waives the right to prosecute an appeal, is 
not limited in its application to those alone who have 
accepted the full amount awarded, but applies as well 
where there has been part acceptance. A party, by 
voluntarily accepting under a decree a portion of the 
amount found due him, thereby as fully and completely 
recognizes the validity of the decree as if he had drawn 
the full amount allowed him. If appellant desired to 
prosecute his appeal he should not have accepted any 
portion of the fund paid into court, which was adjudged 
to be his. He was not compelled to accept the money, 
but could have allowed it to remain with the clerk of the 
district court until his appeal was decided.” See, also, 
McKee v. Goodrich, supra; State ex rel. Tunison v. 
Millsap, 112 Neb. 722, 201 N. W. 151. 

It would be manifestly unjust to permit a party who 
has accepted the fruits of a decree, by taking all the 
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money the decree gives him, to prosecute his appeal. 
A party who is dissatisfied with a decree in his favor 
should have the same reviewed by proper proceedings. 
He has the option to do that, or to proceed to enforce 
the decree and receive the benefits therefrom; but he 
cannot pursue both, since one course is inconsistent with 
the other. The acceptance of the money found due by a 
decree must be deemed an abandonment of an appeal 
previously taken. See, Harte v. Castetter, supra; In re 
Black’s Estate, 32 Mont. 51, 79 P. 554; Webster-Glover 
Lumber & Mfg. Co. v. St. Croix County, 71 Wis. 317, 
36 N. W. 864; and other cases too numerous to cite. 

While the general rule is not exclusively predicated 
on the doctrine of estoppel, this court in City of Grand 
Island v. Willis, 142 Neb. 686, 7 N. W. 2d 457, held that 
estoppel applies to controversies between public bodies 
such as between a city and a school district, or the state. 
See, also, State ex rel. School Dist. v. Haid, 328 Mo. 739, 
41 S. W. 2d 806. 

In 31 C. J. S., Estoppel, § 141, p. 416, it is said that 
estoppel may exist where the controversy is between 
two or more public agencies, and State ex rel. School 
Dist. v. Haid, supra, is cited. See, also, State ex rel. 
Caldwell v. Lincoln Street Ry. Co., 80 Neb. 333, 114 
N. W. 422, 14 L. R. A. N. S. 336, which held that the 
state, like individuals, may be estopped by its acts or 
laches. See, also, State ex rel. Cox v. Mcllravy, 105 
Neb. 651, 181 N. W. 554. 

In applying the doctrine of estoppel, it is quite appar- 
ent that it may be applied in a controversy between 
two or more public agencies. Definitely, it may be ap- 
plied where the state, county, or city or any other gov- 
ernment agency is involved. City of Grand Island v. 
Willis, supra. 

For the reasons given herein, we conclude that the 
motions to dismiss this appeal should be and are 
sustained. 

MOTIONS TO DISMISS APPEAL SUSTAINED. 
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1. Drains: Waters. It is the duty of those who build structures 
across natural drainways to provide for the natural passage 
through such obstruction of all waters which may be reasonably 
anticipated to drain there, and this is a continuing duty. 

2. Drains: Easements. After an easement to drain across the 
lands of another has been legally acquired it is limited both as 
to extent and nature to the terms of the original grant. 

3. Easements. The rule is that if the grant of an easement or 
reservation is specific in its terms, it is decisive of the limits 
of the easement. 

4. Judgments. Where cases are interwoven and interdependent 
and the controversy involved has already been considered and 
determined by the court in former proceedings involving one of 
the parties now before it, the court has the right and should 
examine its own records and take judicial notice of its own pro- 
ceedings and judgments in the former action. Such cases are 
exceptions to the general rule warranted from the necessity of 
giving effect to former holdings which finally decide questions 
of fact and law. 

5. Waters. In order for a flood to come within the term act of 
God, it must have been so unusual and extraordinary a manifes- 
tation of nature as could not under normal conditions have been 
reasonably anticipated or expected. 

6. Waters: Negligence. Although a rainfall may be more than or- 
dinary, yet, if it be such as has occasionally occurred at ir- 
regular intervals, it is to be presumed that it may occur again, 
and a party engaged in public work, the construction of which 
involves change or restraint of the flow of waters in a natural 
drainway, is negligent if such party fails to make reasonable 
provision for the consequences that will result from such extra- 
ordinary rainfalls as experience shows are likely to occur. 

An act of God does not necessarily mean an 
operation of natural forces so violent and unexpected that no 
human foresight or skill could possibly have prevented its 
effect. It is enough that the flooding should be such as human 
foresight could not be reasonably expected to anticipate and 
whether it comes within this description is ordinarily a question 
of fact. 


An act of God must be the sole proximate 
cause of damages about which plaintiff complained without 
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concurrent negligent participation of defendant, and in order 

for defendant to recover a verdict, he has the burden of prov- 

ing such an alleged defense by a preponderance of the evidence. 

Where an act of God and the negligence of 
defendant concur in proximately causing damages, the defend- 
ant is liable as though the damages had been caused by his 
negligence alone. 

10. Trial: Appeal and Error. Where an instruction assumes to 
define the whole law of the case but omits a material element 
therefrom, it is reversible error which may be relied upon al- 
though no proper instruction has been requested by the party 
seeking to take advantage of the defect. 

11, Trial. An instruction which conflicts with propositions of law 
properly and correctly stated in another instruction in the 
same charge on a vital issue of fact, and tends to mislead or 
confuse the jury in deliberating on conflicting evidence, is 
erroneous and prejudicial. 

It is the duty of the trial court, without request, to 
instruct the jury on each issue presented by the pleadings and 
supported by evidence. A litigant is entitled to have the jury 
instructed as to his theory of the case as shown by pleadings 
and evidence, and a failure to do so is prejudicial. 

18. Opinion Partially Overruled. Paragraph 3 of the syllabus pro- 
mulgated in Gable v. Pathfinder Irr. Dist., 159 Neb. 778, 68 
N. W. 2d 500, and so much of that opinion as seemingly ap- 
proved same, is hereby overruled and withdrawn. 


12. 


APPEAL from the district court for Dawson County: 
Isaac J. NISLEY, JuDGE. Reversed and remanded. 


Baskins & Baskins, for appellant. 


Crosby, Crosby & Nielsen and W. A. Stewart, for 
appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiff Noel Cover, in his own right and as assignee 
of Armour and Company, brought this action to recover 
for flood damages to their described personal property al- 
leged to have been proximately caused by negligence of 
defendant, Platte Valley Public Power and Irrigation Dis- 
trict, in the construction and maintenance of a flood- 
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water drain under its canal. Defendant’s answer de- 
nied that it was negligent as claimed by plaintiff and 
alleged in effect that the sole proximate cause of any 
damages sustained by plaintiff was an act of God. 
Further, it alleged that in any event plaintiff was 
barred and estopped from proving or recovering any 
damages from defendant in his own right because with 
full knowledge of its underpass drain plaintiff had en- 
tered into a contract to purchase from defendant the 
south 60 acres located in the northwest quarter and that 
part of the southwest quarter of Section 9 lying just 
north of defendant’s canal, whereby plaintiff allegedly 
consented and agreed that the then existing underpass 
or drain could be maintained by defendant in its then 
condition and that plaintiff Cover would save defend- 
ant harmless from any damages caused thereby. Such 
lands will be hereinafter designated as the 60-acre 
tract. Plaintiff’s reply was a general denial. 

Upon trial to a jury, the trial court held as a mat- 
ter of law that under the provisions of the contract 
aforesaid, plaintiff Noel Cover could not recover any 
damages in his own right. Instruction No. 10 given 
by the trial court so informed the jury, and only the 
issue of plaintiff’s right as assignee of Armour and 
Company’s alleged damages to its interest in the per- 
sonal property was submitted to the jury. In that re- 
gard, concededly Noel Cover and Armour and Com- 
pany had been contractually engaged in a large sheep 
feeding and marketing venture whereby Cover was 
to receive 30 percent of the profits and be liable for 
30 percent of the losses, which in any event should 
not exceed $25,000 in any one year, while Armour and 
Company was to receive 70 percent of the profits and 
be liable for 70 percent of the losses. However, Armour 
and Company had concededly assigned to plaintiff all 
of its rights, interests, claims, and demands against de- 
fendant which it might have by reason of any damages 
caused by the alleged flooding on or about June 21 and 
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22, 1947. Therefore, if plaintiff was entitled to recover 
in his own right he was also entitled to have submitted 
and recover in one verdict the total amount of the dam- 
ages sustained without confusing the jury in any man- 
ner by requiring it to ascertain any percentage of the 
loss individually sustained by either Cover or Armour 
and Company. As the issues were thus submitted, the 
jury returned a verdict finding for defendant, and 
judgment was rendered thereon. Subsequently plain- 
tiff’s motion for new trial was overruled and he ap- 
pealed, assigning some 38 errors. Some of them were 
not argued and they will not be discussed. Those argued 
may be summarized as assigning: (1) That the trial 
court erred in holding as a matter of law that plaintiff 
Cover could not recover in his own right and in so 
instructing the jury; (2) that the trial court erred in 
the admission of certain evidence; and (3) that the 
trial court erred in the giving and refusal to give cer- 
tain instructions. We sustain the assignments in the 
manner hereinafter set forth. 

The record is voluminous and contains numerous 
photographs offered and received for the purpose of 
identifying the place where the flood occurred and the 
extent thereof. We need only summarize pertinent 
parts of the evidence as they relate to the assignments 
of error. The property alleged to have been damaged 
was some 26,000 sheep, 60 tons of feed, and 3 electric 
pump motors, all located on the northeast quarter of 
Section 8, and 220 tons of alfalfa and 1 electric pump 
motor, all located on the north 100 acres of the north- 
west quarter of Section 9. Said lands belonged to plain- 
tiff Cover and none of the personal property claimed to 
have been damaged was located on the 60-acre tract 
contractually purchased by plaintiff from defendant. 
Any question with reference to the amount of the 
damages is not an issue for determination here. It is 
sufficient for us to say that the extent thereof was not 
controverted by defendant. Such damages resulted 
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from the flooding of plaintiff’s lands on June 21 and 22, 
1947, when intersecting floodwaters backed up, com- 
pletely inundating plaintiff's lands except for a few 
knolls, which waters failed to escape for several days 
thereafter. 

Admittedly defendant, a public corporation, owned 
and operated an irrigation canal along the south line 
of the northeast quarter of Section 8 and extending on 
eastward along the south line of the 60-acre tract con- 
tractually purchased by plaintiff from defendant. In 
other words, the south side of the 60-acre tract is ad- 
jacent to defendant’s canal and at about the center there- 
of defendant had constructed and maintained a 42- 
inch corrugated drain pipe under its canal for the pur- 
pose of draining away all intersecting waters flow- 
ing down the Stump Ditch and Spring Creek drainage 
area from the north and west. Spring Creek is a natural 
drainway about 5 feet deep and 200 feet wide into which 
overflow waters from Stump Ditch have been diverted. 
They drain about 30,000 acres of land, extending over 
an area of some 20 to 30 miles north and west of the 
point where Spring Creek was intercepted by defend- 
ant’s canal. The 42-inch drain has a capacity of only 
9.62 square feet which was both factually and as a 
matter of law inadequate to drain all intersecting waters 
that might be reasonably anticipated to drain through 
it. In that regard, such drain is now substantially in 
the identical condition that it was on January 31, 1947, 
when this court in Faught v. Platte Valley Public 
Power & Irr. Dist., 147 Neb. 1032, 25 N. W. 2d 889, 
held that it was not adequate to permit the passage of 
all waters which defendant should have reasonably 
anticipated might drain through it, and that defendant 
was negligent in the construction and maintenance 
thereof because it ‘violated the rule that: “It is the 
duty of those who build structures across natural drain- 
ways to provide for the natural passage through such 
obstruction of -all waters which may be reasonably 
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anticipated to drain there. This is a continuing duty.” 

In such case we specifically held that Faught, plain- 
tiff therein, was entitled to a mandatory injunction re- 
quiring defendant to increase the carrying capacity of 
such 42-inch drain under its canal to an extent suffi- 
cient to carry off all waters flowing down Spring Creek 
on said plaintiff’s land. That case involved 70 acres 
of land immediately north of and adjacent to defend- 
ant’s canal and drain thereunder. Evidently instead of 
increasing the carrying capacity of the 42-inch drain as 
ordered, defendant purchased the south 60 acres of 
such tract lying immediately north and adjacent to its 
canal and thereafter contractually sold same to plaintiff 
Noel Cover. The contract, exhibit No. 30, was offered 
and received in evidence. It provided in part: “It is 
further understood and agreed that the presently ex- 
isting underpass structure as maintained by First Party 
for the purpose of conveying flood waters from Spring 
Creek and the drainage area as served thereby under- 
neath its Dawson County Irrigation Canal shall be con- 
tinued in its operation and maintenance as presently 
installed, and said Parties of the Second Part, their 
heirs, personal representatives, grantees or assigns here- 
by waive all claim or claims for damages to said lands, 
crops, or other personal property thereon from flood 
waters flowing upon or across said lands, or accumu- 
lated thereon from said drainage area, and agree to save 
First Party harmless by reason thereof, and said cov- 
enant of waiver of damages shall be included in the 
deed of conveyance from First Party and shall be con- 
sidered as running with said lands.” 

In the light thereof, defendant argued, and the trial 
court sustained its contention, that plaintiff Cover in 
his own right was thereby precluded from recovering 
anything as damages to personal property by flood 
waters not only upon the 60-acre tract so purchased, 
but also upon. all other contiguous and adjoining lands 
owned by plaintiff. That contention has no merit,.Con- 
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trary to defendant’s contention, the 60-acre tract was 
the servient estate and defendant’s canal was the dom- 
inant estate. In other words, plaintiff’s other lands 
upon which the personal property here involved was all 
located were not either the servient or dominant estate. 

In that regard, a comparable situation was pre- 
sented in Webb v. Platte Valley Public Power & Irr. 
Dist., 146 Neb. 61, 18 N. W. 2d 563, wherein this court 
held: ‘After an easement to drain across the lands of 
another has been legally acquired it is limited both as 
to extent and nature to the terms of the original grant.” 

In County of Johnson v. Weber, 160 Neb. 432, 70 N. 
W. 2d 440, this court said: “The rule is that if the grant 
of an easement or reservation is specific in its terms, it 
is decisive of the limits of the easement. 28 C. J. S., 
Easements, § 75, p. 752; 17 Am. Jur., Easements, § 97, 
p. 995.” 

Also, in Mason v. Mason, 156 Neb. 478, 56 N. W. 2d 
614, this court reaffirmed that: “A written contract 
which is couched in clear and unambiguous language is 
not subject to a construction other and different from 
that which flows from the language used.” 

In Stadler v. Missouri River Power Co., 139 F. 305, 
involving a comparable situation, the court concluded 
that in the absence of a clearly expressed intention to 
contract for other right, a reservation from a grant is 
limited to some part of the estate owned by the grantor 
and which would otherwise pass by the grant. With 
regard to a provision comparable with that at bar, the 
court held that “such provision extended no further 
than the reservation, and did not release defendant from 
damages for flooding other lands owned by plaintiffs, 
not described or mentioned.” 

In Thomas v. Greenville-Carolina Power Co., 105 S. 
C. 268, 89 S. E. 552, the court concluded that ‘where 
the right granted is specifically defined, and is limited 
in express terms, as it is in this case, to the flowage of 
the land described, and immunity from liability for 
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damage to that land, it cannot be presumed that the 
parties intended that it should have any greater ex- 
tent in its operation than that expressed.” 

We conclude that the language of such contract here 
involved clearly and unambiguously limited defendant’s 
right to flood only the 60-acre tract, and waived damages 
therefor to only that tract and personal property located 
thereon. Therefore, it was proper to receive exhibit 
No. 30 in evidence exclusively for the consideration of 
the trial court in order to determine its scope as a mat- 
ter of law, but it was improper and erroneous to read 
or submit same as evidence to the jury for any pur- 
pose. It follows that the trial court erred prejudici- 
ally in holding as a matter of law that plaintiff in his 
own right was precluded by exhibit No. 30 from claim- 
ing any damages to personal property located on his 
other lands, to wit: The northeast quarter of Section 
8 and the north 100 acres of the northwest quarter of 
Section 9. In that connection also, instruction No. 10 
given by the trial court, which informed the jury that 
“the Court has taken from the jury any consideration 
of any damages that the plaintiff, Noel Cover, has sus- 
tained in his own right because of said flood” was en- 
tirely erroneous and prejudicial. Contrary to defend- 
ant’s contention, it was not, under the circumstances 
presented here, only an error relating to the measure of 
recovery which could be error without prejudice. As 
hereinafter observed, the issue of defendant’s negli- 
gence and its defense of act of God were not properly 
submitted to the jury. 

In Johnson v. Marsh, 146 Neb. 257, 19 N. W. 2d 366, 
this court, citing and quoting from other authorities, re- 
affirmed that: “Where cases are interwoven and inter- 
dependent and the controversy involved has already 
been considered and determined by the court in former 
proceedings involving one of the parties now before it, 
the court has the right to examine its own records and 
take judicial notice of its own proceedings and judg- 
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ments in the former action.” As stated in the opinion: 
“«# ® * These are exceptions to the general rule war- 
ranted from the necessity of giving effect to former 
holdings which finally decide questions of fact and law.’ ”’ 

In the light of such rule plaintiff argued that the 
trial court erred prejudicially in refusing to examine 
its own records and take judicial notice of its own pro- 
ceedings, and the judgments rendered by that court and 
this court on appeal in Faught v. Platte Valley Public 
Power & Irr. Dist., supra, an interwoven and inter- 
dependent case in which defendant was a party. We 
sustain that contention. In such case not only the same 
trial court, but also this court on appeal, held that the 
very same 42-inch drain here involved was inadequate 
and that defendant was negligent in constructing and 
maintaining same. That question has been finally 
decided and could not properly be again submitted to 
a jury for it to determine whether or not the trial 
court and this court were correct in making such a de- 
cision. Therefore, the trial court erred prejudicially in 
failing and refusing to instruct the jury as a matter of 
law that defendant was negligent as alleged by plain- 
tiff. To hold otherwise would be a travesty upon jus- 
tice and permit a trifling with judgments duly ren- 
dered according to law. On the other hand, as a matter 
of course, the trial court should have told the jury that 
the burden was upon plaintiff to prove by a preponder- 
ance of the evidence that plaintiff's damages were proxi- 
mately caused by such negligence of defendant, and the 
amount of plaintiff’s damages. 

The defense was primarily predicated upon the con- 
tention that the sole proximate cause of plaintiff’s dam- 
ages was an act of God for which it was not liable. This 
court has decided that in order for a flood to come 
within the term “act of God” it must have been so un- 
usual and extraordinary a manifestation of nature as 
could not under normal conditions have been reasonably 
anticipated or expected. In that connection, we have 
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concluded that although a rainfall may be more than 
ordinary, yet, if it be such as has occasionally occurred 
at irregular intervals, it is to be presumed that it may 
occur again; and a party engaged in public work the 
construction of which involves the change or restraint 
of the flow of surface waters in a natural drainway, is 
negligent if such party fails to make reasonable provision 
for the consequences that will result from such extra- 
ordinary rainfalls as experience shows are likely to 
occur. We have also concluded that an act of God does 
not necessarily mean an operation of natural forces 
so violent and unexpected that no human foresight or 
skill could possibly have prevented its effect. It is 
enough that the flooding should be such as human fore- 
sight could not be reasonably expected to anticipate 
and whether it comes within this description is ordi- 
narily a question of fact. Webb v. Platte Valley Pub- 
lic Power & Irr. Dist., supra; Snyder v. Farmers Irr. 
Dist., 157 Neb. 771, 61 N. W. 2d 557. 

Contrary to plaintiff’s contention, we conclude that 
the evidence was generally conflicting and that there 
was ample competent evidence which required sub- 
mission of the defense of act of God to the jury. To set 
forth such evidence here in detail would but unduly 
prolong this opinion. In that regard, plaintiff argued 
that the trial court erred in admitting, over objections, 
the testimony of several of defendant’s witnesses with 
regard to the amount of rainfall and the flood conditions 
existing on June 21 and 22, 1947, at points allegedly 
remote and outside the Stump Ditch and Spring Creek 
drainage area, without laying a foundation sufficient to 
show that it had any pertinent relation thereto. 

In such respect, defendant was permitted to intro- 
duce evidence of the amount of rainfall and flood con- 
ditions on June 21 and 22, 1947, continuously as far 
west as Gothenburg, some 11 miles from _plaintiff’s 
lands, and continuously from there to Lexington, some 
13 miles east of plaintiff’s lands, and to show the read- 
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ings of the river gauges in the north and south chan- 
nels of the Platte River immediately south of Cozad, 
which was about 1 mile west of plaintiff’s lands. In 
other words, defendant was permitted to adduce evidence 
that the amount of rainfall and flood conditions were 
generally about the same over all such territory. De- 
fendant was also permitted to adduce evidence that such 
floodwaters were flowing from one drainage area or 
watershed over into others, including the Stump Ditch 
and Spring Creek area; that highway bridges, and other 
irrigation canals as well as that of defendant, were 
washed out; and that city property and farm lands in 
the area from Gothenburg to Lexington were generally 
covered with water. Under the circumstances pre- 
sented here, such evidence was not too remote as a 
matter of law, and its admission was largely within 
the discretion of the trial court. We conclude that it 
did not abuse its discretion. To have confined such 
evidence to the amount of rainfall and flood conditions 
entirely within the Stump Ditch and Spring Creek 
drainage area would have been too restrictive. 

Exhibit No. 55 was an isohyetal map which showed 
the storm centers and amount of rainfall from June 18 
through June 22, 1947, generally throughout adjoining 
states, including Wyoming, South Dakota, and Nebraska. 
Such exhibit was erroneously admitted in evidence be- 
cause too remote, but by order of the trial court it 
was never exhibited to the jury so its admission as 
such was not prejudicial to plaintiff. In that regard, 
such part of exhibit No. 55 as officially and properly 
disclosed the amount of rainfall in the northwest upper 
reaches of the Stump Ditch and Spring Creek drainage 
area was separately. admissible and it was properly 
presented to the jury by oral testimony relating thereto. 

Plaintiff argued that the trial court erred in giving in- 
structions Nos. 7 and 11, and erred in failing to give 
his requested instruction No. 3 or to in any other cor- 
rectly equivalent manner instruct upon plaintiff’s theory 
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of the case with relation to an act of God. We sustain 
plaintiff’s contentions in the manner hereinafter set 
forth. Instruction No. 7 given by the trial court first 
told the jury that defendant in its answer had alleged 
as an affirmative defense that plaintiff’s damages had 
been caused by an act of God. The instruction then 
read: “You are instructed that the burden of proof is 
upon the Defendant to establish that said storm was 
an ‘Act of God’, and if you find from a preponderance 
of all of the evidence in this case that the storm which 
caused the damages complained of by the Plaintiff was 
of such proportions that the same was an ‘Act of God’, 
then you are instructed that your verdict should be for 
the Defendant.” It will be noted that the court there- 
in not only erroneously assumed as a fact that it was 
“the storm which caused the damages complained of by 
the Plaintiff” but it also erroneously omitted a required 
material element, the absence of which would not en- 
title the jury to find for defendant. It erroneously 
failed to instruct the jury that the burden was upon de- 
fendant to prove by a preponderance of the evidence 
not only that the storm alleged by defendant to have 
caused the damages about which plaintiff complained 
was an act of God as thereafter defined, but also that 
such act of God was the sole proximate cause of plain- 
tiffs damages. The rule generally is that the burden 
is upon defendant to prove by a preponderance of the 
evidence not only that the storm was of such an unusual 
and extraordinary manifestation of the forces of nature 
that it could not under normal conditions have been 
reasonably anticipated or expected, but also that the 
flood was of sufficient force to have been the sole proxi- 
mate cause of the damages about which plaintiff com- 
plained without the negligent participation of defend- 
ant. In other words, that plaintiff’s alleged damages 
would have resulted to plaintiff even though the drain 
pipe had been properly constructed and maintained. 
Snyder v. Farmers Irr. Dist., supra. 
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In Matousek v. Galligan, 104 Neb. 731, 178 N. W. 
510, 12 A. L. R. 1270, this court concluded that an act of 
God must be the sole proximate cause of the damages 
about which plaintiff complained without the negli- 
gent participation of defendant, and in order for de- 
fendant to recover a verdict he has the burden of prov- 
ing such an alleged defense by a preponderance of the 
evidence. 

In City of McCook v. McAdams, on rehearing, 76 
Neb. 11, 114 N. W. 596, speaking of the defense of act 
of God and defendant’s burden of proof with relation 
thereto, this court said: “The burden did not rest upon 
it to disprove negligence, but upon the plaintiff to prove 
it, but, negligence being proved against it, it did have 
the burden of showing an independent cause for the 
injury, by reason of which it was released from 
liability.” 

In Clark v. Cedar County, 118 Neb. 465, 225 N. W. 
235, this court said: ‘Where an instruction assumes to 
define the whole law of the case, and omits a material 
element from the definition given, it is reversible error, 
which may be relied upon, although no proper instruc- 
tion has been requested by the party seeking to take 
advantage of the defect. City of South Omaha v. Hagar, 
66 Neb. 803.” 

Instruction No. 11 given by the trial court correctly 
defined an act of God and properly stated the rule with 
relation to defendant’s burden of proof if it had first 
told the jury that defendant was guilty of negligence 
as a matter of law, as heretofore discussed and decided. 
However, instruction No. 7 was also erroneous as in 
conflict with instruction No. 11. 

As recently as Harsche v. Czyz, 157 Neb. 699, 61 N. 
W. 2d 265, this court reaffirmed that: “An instruction 
which conflicts with the propositions of law properly 
and correctly stated in another instruction in the same 
charge on a vital issue of fact and tends to mislead or 
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confuse the jury in deliberating on conflicting evidence 
is erroneous and prejudicial.” 

Further, in refusing to give plaintiff’s requested in- 
struction No. 3 or a correct equivalent thereof on its 
own motion, the trial court failed and refused to instruct 
the jury in any manner with regard to plaintiff’s theory 
of the case with relation to the defense of act of God. 
In other words, the trial court erroneously failed and 
refused to instruct the jury in effect that if it found from 
the evidence that defendant’s negligence proximately 
contributed to cause the damages about which plaintiff 
complained, even though combined with or in conjunc- 
tion with an act of God, that its verdict should be for 
plaintiff for such an amount as they found his damages 
to be. 

In Dunlap v. Welch, 152 Neb. 459, 41 N. W. 2d 384, 
this court said: “The trial court, even in the absence of 
a request to do so, is obliged to instruct fully on plain- 
tiff’s theory of the case.” In that respect, as held in 
Harsche v. Czyz, supra, “It is the duty of the trial court, 
without request, to instruct the jury on each issue pre- 
sented by the pleadings and supported by evidence. A 
litigant is entitled to have the jury instructed as to his 
theory of the case as shown by pleadings and evidence, 
and a failure to do so is prejudicial.” 

Defendant argued that the instructions given afore- 
said were favorable to plaintiff and in that regard has 
called our attention to the opinion of this court in Gable 
v. Pathfinder Irr. Dist., 159 Neb. 778, 68 N. W. 2d 500, 
and paragraph 3 of the syllabus in which we held: “In 
an action for damages for the flooding of lands where 
it appears that the flooding was caused in part by an 
act of God and in part by negligence the party guilty 
of negligence may be held only for that part which re- 
sulted from the negligence.” Instruction No. 8 given in 
that case and approved by this court in our opinion com- 
plied with the rules heretofore set forth in every re- 
spect. In the opinion we said: “The effect of the fifth 
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assignment of error is to say that the court erred by 
failure to require plaintiff to allocate the damages sus- 
tained by him as a result of the negligence of defendant 
and those not sustained thereby. 

“This contention appears to be without merit.” We 
now conclude that there was no issue presented therein 
requiring us to formulate a rule such as that stated in 
paragraph 3 of the syllabus. Its promulgation therein 
was evidently occasioned by dictum appearing in the 
opinion as a quotation from defendant’s brief, which 
we seemingly approved but refused to apply. We have 
now concluded that the rule as stated in paragraph 3 
of the syllabus of Gable v. Pathfinder Irr. Dist., supra, 
and so much of that opinion as seemingly approved same, 
was erroneous and same is hereby overruled and 
withdrawn. 

The following authorities support that conclusion and 
are controlling in this jurisdiction. In Republican Val- 
ley R. R. Co. v. Fink, 18 Neb. 89, 24 N. W. 691, this court, 
citing authorities, said: ‘A loss occasioned by the act 
of God has reference to acts with which the agency 
of man has nothing to do. * * * If the loss or injury 
happen in any way through the agency of man, it cannot 
be considered the act of God.” 

In Amend v. Lincoln & Northwestern R. R. Co., 91 Neb. 
1, 185 N. W. 235, this court said: ‘As stated by the de- 
cisions and authorities, if by any act of man in conjunc- 
tion with the act of nature an injury is inflicted, he will 
be held to respond for the injury suffered. In 1 Cye. 
758, it is said that the act of God ‘may be defined to be 
any accident, due directly and exclusively to natural 
causes without human intervention, which by no amount 
of foresight, pains or care, reasonably to have been 
expected, could have been prevented’—citing cases in 
note. 1 Words and Phrases, 118.” Such case was cited 
with approval by this court as recently as Snyder v. 
Farmers Irr. Dist., supra. 

Also, in Davis v. Union P. R. R. Co., 99 Neb. 769, 
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157 N. W. 964, this court held: “In a suit for damages 
for personal injuries, an act of God is no defense if de- 
fendant’s negligence was a concurrent cause of plain- 
tiff’s injuries.” In the opinion this court said: “The 
rule is that an act of God is no defense if defendant’s 
negligence was a concurrent cause of the injury. Amend 
v. Lincoln & N. W. R. Co., 91 Neb. 1. In 1 Shearman 
and Redfield, Negligence (6th ed.) sec. 39, it is said: 

“Tt is universally agreed that, if the damage is 
caused by the concurring force of the defendant’s negli- 
gence and some other cause for which he is not respon- 
sible, including the “act of God” or superior human force 
directly intervening, the defendant is nevertheless re- 
sponsible, if his negligence is one of the proximate causes 
of the damage, within the definition already given. * * * 
But if the superior force would have produced the same 
damage, whether the defendant had been negligent or 
not, his negligence is not deemed the cause of the 
injury.’ ” 

Finally, in Inland Power & Light Co. v. Grieger, 91 
F. 2d 811, 112 A. L. R. 1075, a leading authority citing 
many cases designated as “the overwhelming weight of 
authority” the court concluded that where an act of 
God and the negligence of defendant concur in proxi- 
mately causing damages, the defendant is liable as 
though the damage had been caused by his negligence 
alone. 

For reasons heretofore stated, the judgment of the trial 
court should be and hereby is reversed and the cause is 
remanded for new trial in conformity with this opinion. 
All costs are taxed to defendant. 

REVERSED AND REMANDED. 
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GEorGcE E. SCHUTTE, APPELLEE, v. LEo J. SCHMITT ET AL., 
APPELLANTS. 
75 N. W. 2d 656 


Filed March 16, 1956. No. 33808. 


1. Officers: Parties. A public officer who has acted under and 
pursuant to an unconstitutional statute is not a necessary party 
to an action brought to enjoin those public officers whose duty 
it is to carry out such order when no relief of any kind is 
sought against the former. 

2. Injunctions. As a general rule, an injunction will not be granted 
where the remedy at law for the injury complained of is full, 
adequate, and complete. 

3. Judgments. A void judgment is in reality no judgment. It 
is a mere nullity. It is supported by no presumption, and may 
be impeached in any action, direct or collateral. 

4, Municipal Corporations: Schools and School Districts. The for- 
mation of municipal corporations, such as counties, cities, vil- 
lages, school districts, or other subdivisions, and the fixing of 
the boundaries of such municipal corporations are legislative 
functions. 

5. Constitutional Law. Due process of law requires notice and an 
opportunity to be heard, where financial burdens are necessarily 
imposed on property owners by an exercise of judicial power 
pursuant to specific terms of a statute. 


AppEAL from the district court for Cuming County: 
Fay H. Potitock, JupGe. Affirmed. 


Robert D. Moodie, for appellants. 
Kerrigan & Flory, for appellee. 


Heard before Simmons, C. J., CARTER, MEssSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLauGuH, JJ. 


WENKE, J. 

This is an appeal from a decree of the district court 
for Cuming County holding section 79-420, R. R. S. 1943, 
as amended by the 1953 Legislature, unconstitutional; 
holding an order of the State Superintendent of Public 
Instruction, made pursuant to and under authority there- 
of, void; and permanently enjoining the school board 
of school district No. 55 and the officials of Cuming 
County from performing certain of their official duties 
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as they relate to assessing and levying taxes on appel- 
lee’s lands for the support of the public schools in school 
district No. 55 in Cuming County, Nebraska. 

Appellee, George E. Schutte, was a resident and elec- 
tor of school district No. 12 in Cuming County, Nebras- 
ka, owning approximately 266 acres of land located 
therein. The 1953 Nebraska Legislature, effective as of 
September 14, 1953, amended section 79-420, R. R. S. 
1943. As amended: it reads as follows: “When for a 
period of one school term a district (1) shall have less 
than three legal voters residing therein, (2) shall fail 
to maintain a public elementary school within the dis- 
trict, in which are enrolled and in regular attendance 
for at least one hundred sixty days one or more pupils 
of school age residing in the district, or (3) does not 
contract for the tuition and transportation of pupils of 
such district with another district or districts and have 
pupils attending school regularly under such contract 
or contracts, it shall be the duty of the county super- 
intendent of the county in which such district lies to 
dissolve such district and attach the territory of such 
district to one or more neighboring school districts. The 
county superintendent shall distribute the assets of the 
closed district among the other districts to which the 
property has been attached in proportion to the as- 
sessed valuation of the property attached to each district 
or districts. If the county superintendent fails to act 
as directed, then the Superintendent of Public Instruc- 
tion shall be empowered and it shall be his duty to act.” 
§ 79-420, R. S. Supp., 1953. 

By letter dated August 16, 1954, the State Superin- 
tendent of Public Instruction notified the officers and 
board members of school district No. 12 that: 

“Pursuant to the authority delegated to me by this 
law (section 79-420, R. S. Supp., 1953), I am dissolving 
your School District No. 12 and attaching it in its en- 
tirety to School District No. 55, Cuming County. 

“All of the assets of your school district, including the 
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school building, its contents, the money on hand in your 
district treasury, and the money on hand credited to 
your account in the office of the County Treasurer will 
automatically become the property of School District 
No. 55. The last action of the school board members of 
your district will be for you to write an order on your 
district treasury for the amount of the money that you 
have in your district treasury payable to the treasurer 
of School District No. 55. 

“This dissolution is effective as of Saturday, August 
14, 1954.” 

On November 23, 1954, appellee brought this action in 
the district court for Cuming County against the mem- 
bers of the school board of district No. 55 and the county 
treasurer, county superintendent, county assessor, and 
county clerk of Cuming County. 

Appellants demurred to appellee’s petition on three 
grounds: (1) A defect in parties defendant; (2) that 
appellee (plaintiff) had an adequate remedy at law; 
and (3) because the petition failed to state a cause of 
action. The trial court overruled this demurrer and, 
appellants having elected to stand thereon, entered the 
decree already referred to. Appellants thereupon filed 
a motion for new trial and this appeal is from the over- 
ruling thereof. 

Was the State Superintendent of Public Instruction a 
necessary party? No affirmative relief was sought 
against him or with reference to any duty or duties of 
his office. He would undoubtedly have been a proper 
party if the appellee had desired to make him such. 
See Alston v. School Board of City of Norfolk, 112 F. 
2d 992, 130 A. L. R. 1506. However, a public officer who 
has acted under and pursuant to an unconstitutional 
statute is not a necessary party to an action brought 
to enjoin those public officers whose duty it is to carry 
out such order when no relief of any kind is sought 
against the former. As stated in Williams v. Fanning, 
332 U. S. 490, 68 S. Ct. 188, 92 L. Ed. 95: “* * * the 
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superior officer is an indispensable party if the decree 
granting the relief sought will require him to take ac- 
tion, either by exercising directly a power lodged in 
him or by having a subordinate exercise it for him.” 

And in Oliver v. Jersey City, 63 N. J. Law 634, 44 A. 
709, 76 Am. S. R. 228, 48 L. R. A. 412, the court said: 
““# * * where an action is instituted the object of which 
is only to determine the validity of the act or thing done 
by an officer, and not involving his personal integrity or 
want of good faith, the officer himself is not a necessary 
party.” 

Did appellee have such an adequate remedy at law 
that injunction could not be maintained? The order of 
the State Superintendent of Public Instruction was un- 
doubtedly a final order within the meaning of section 
25-1902, R. R. S. 1943, and therefore reviewable by pe- 
tition in error. § 25-1901, R. R. S. 1943. See, also, 
Cacek v. Munson, 160 Neb. 187, 69 N. W. 2d 692. 

“As a general rule, an injunction will not be granted 
where the remedy at law for the injury complained of 
is full, adequate, and complete.” 43 C. J. S., Injunctions, 
§ 25, p. 450. See, also, Nickel v. School Board of Ax- 
tell, 157 Neb. 813, 61 N. W. 2d 566. 

However, as stated in Radil v. Sawyer, 85 Neb. 235, 122 
N. W. 980: “A void judgment is in reality no judgment. 
It is a mere nullity. It is supported by no presumption, 
and may be impeached in any action, direct or collateral.” 

And, in Schafersman v. School District, 120 Neb. 673, 
234 N. W. 791, we held injunction to be a proper remedy 
to prevent a school district or its officers from assuming 
jurisdiction over and taxing land in another school dis- 
trict under an unconstitutional statute. See, also, Nickel 
v. School Board of Axtell, supra; Watkins v. Dodson, 
159 Neb. 745, 68 N. W. 2d 508. 

We come then to the question, is section 79-420, R. 
S. Supp., 1953, unconstitutional? The Nebraska Con- 
stitution provides: “No bill shall contain more than 
one subject, and the same shall be clearly expressed in 
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the title.” Art. III, § 14, Constitution of Nebraska. The 
title to L. B. 455 provides insofar as here material that: 
“* * * to change the conditions under which a depopu- 
lated school district shall be attached to a neighboring 
district; to provide duties for the county superintendent 
and the Superintendent of Public Instruction; * * *.” 
Laws 1953, c. 291, p. 988. 

L. B. 455 deals with the subject of school laws and 
the language used, as it relates to section 79-420, R. R. 
S. 1948, fairly indicates the scope and purpose thereof. 

Admittedly the state is supreme in the creation and 
control of the school districts of the state and may, as 
it thinks proper, modify or withdraw any of their powers 
or destroy such school districts without the consent of 
the residents thereof or even against their protest. 
Nickel v. School Board of Axtell, supra; School District 
No. 49 v. School District No. 65-R, 159 Neb. 262, 66 N. 
W. 2d 561. 

The Legislature may delegate this authority provided 
it states the purpose for doing so and sets up reasonable 
standards to guide the agency which is to administer 
it. School District No. 39 v. Decker, 159 Neb. 693, 68 
N. W. 2d 354; Nickel v. School Board of Axtell, supra. 
Such standards will be found in section 79-420, R. S. 
Supp., 1953. 

The authority so delegated is legislative, not judicial, 
in character. As stated in Nickel v. School Board of 
Axtell, supra: ‘The fixing of boundaries of a political 
subdivision of a state into counties or districts for pub- 
lic purposes is a legislative function.” And as stated 
in Rowe v. Ray, 120 Neb. 118, 231 N. W. 689, 70 A. L. R. 
1056: ‘It is a rule of general recognition that the for- 
mation of municipal corporations, such as counties, 
cities, villages, school districts, or other subdivisions, 
and the fixing of the boundaries of such municipal cor- 
porations are legislative functions.” 

We said in Nickel v. School Board of Axtell, supra: 

“Questions of public policy, convenience, and welfare, 
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as related to the creation of municipal corporations, 
such as counties, cities, villages, school districts, or other 
subdivisions, or any change in the boundaries thereof, 
are, in the first instance, of purely legislative cogni- 
zance and, when delegated to any public body having 
legislative power, any action in regard thereto does not 
come within the due process clause of either the state 
or federal Constitutions. See, Searle v. Yensen, 118 
Neb. 835, 226 N. W. 464, 69 A. L. R. 257; Ruwe v. School 
District, supra (120 Neb. 668, 234 N. W. 789); Nebraska 
Mid-State Reclamation Dist. v. Hall County, supra (152 
Neb. 410, 41 N. W. 2d 397); Seward County Rural Fire 
Protection Dist. v. County of Seward, supra (156 Neb. 
516, 56 N. W. 2d 700). 

“But when, as a condition to their creation or change, 
the public body to which such authority is delegated 
must find certain facts to exist upon which the Legisla- 
ture has said depends its authority to declare such sub- 
division, or any change therein, to exist then the ques- 
tions presented are of a quasi-judicial character. In 
such cases a hearing must be had to determine if such 
facts exist and proper notice thereof must be provided 
for and given to all parties interested therein. See, 
Searle v. Yensen, supra; Ruwe v. School District, supra.” 

The act requires that certain facts must exist before 
either the county superintendent or the State Superin- 
tendent of Public Instruction can act. The finding of such 
facts is of a quasi-judicial character. In such cases a hear- 
ing must be had to determine if such facts exist and 
proper notice thereof must be provided for and given to 
all parties interested therein. See, Art. XIV, § 1, of the 
Constitution of the United States; Art. I, § 3, of the 
Constitution of Nebraska. 

As stated in Ruwe v. School District, 120 Neb. 668, 
234 N. W. 789: “Due process of law requires notice 
and an opportunity to be heard, where financial burdens 
are necessarily imposed on property owners by an exer- 
cise of judicial power pursuant to specific terms of a 
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statute. Whether the county tribunal was required to 
act judicially in determining the facts and equities es- 
sential to an order detaching a quarter section of land 
from district 43 and annexing it to district 85 depends 
upon the language of the legislature. While the es- 
tablishing of boundaries of public school districts for 
school purposes is a legislative function, the legislature 
may confer on public boards or courts judicial power 
to determine the facts and equities under which legis- 
lation authorizes changes in such boundaries. City of 
Wahoo v. Dickinson, 23 Neb. 426; Winkler v. City of 
Hastings, 85 Neb. 212; Searle v. Yensen, 118 Neb. 835.” 
See, also, Watkins v. Dodson, supra. 

As stated in Watkins v. Dodson, supra: “The indis- 
pensable elements of due process are a tribunal with 
jurisdiction, notice of hearing to the proper party, and 
an opportunity for a fair hearing according to applicable 
procedures. * * * The law must require notice and 
give a right and an opportunity to be heard.” 

Since section 79-420, R. S. Supp., 1953, contains no 
provision for notice to those whose financial burdens 
would necessarily be affected by the exercise of the 
power granted, or for a hearing, the statute violates the 
due process clause of both the state and federal Consti- 
tutions and is, therefore, unconstitutional and void. The 
same would be true of any order made by a county super- 
intendent or the State Superintendent of Public Instruc- 
tion pursuant to the authority therein granted to them. 

Having come to the conclusion that the trial court 
was correct in holding section 79-420, R. S. Supp., 1953, 
to be unconstitutional because of the reasons herein- 
before set out we affirm its judgment so holding and 
also the balance of its decree which properly determines 
the legal effect of the order of the State Superintendent 
of Public Instruction and which enjoins the school 
board of school district No. 55 and the county officials 
of Cuming County from putting it into effect. 

AFFIRMED. 
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Tom JONES, APPELLEE, Vv. ISABEL RHODES, APPELLANT, 
IMPLEADED WITH ALBERT JARMAN, APPELLEE. 
75 N. W. 2d 616 


Filed March 16, 1956. No. 33845. 


1. Subrogation. No general rule can be laid down which will 
afford a test in all cases for conventional subrogation. Whether 
or not the doctrine of conventional subrogation is applicable in 
any particular case depends upon its particular facts and cir- 
cumstances, the principle not being enforced as a matter of legal 
right, but in order to subserve the ends of justice in the par- 
ticular controversy under consideration. 

Where one having an interest in property pays off an 
encumbrance on the property in order to protect his interest he 
is ordinarily entitled to be subrogated to the rights and remedies 
of the person paid, provided the debt secured by the encum- 
brance is not one for which the payor is primarily liable. The 
granting of such relief is equitable. 


AppreaL from the district court for Douglas County: 
Patrick W. Lyncu, Jupce. Affirmed. 


W. A. Ehlers, for appellant. 
J. J. Friedman, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucuH, JJ. 


WENKE, J. 

This action was brought in the district court for Doug- 
las County by Tom Jones against Isabel Rhodes and 
Albert Jarman. Therein plaintiff sought an accounting 
on and the strict foreclosure of a contract for the sale 
of real estate which he had entered into with the de- 
fendants. The trial court found there was owing plain- 
tiff $2,400.70 with interest from March 4, 1955, and 
granted plaintiff the relief he prayed for but gave de- 
fendant Isabel Rhodes 20 days to redeem therefrom by 
depositing said amount with interest and costs in the 
office of the clerk of the court. Defendant Isabel Rhodes 
thereupon filed a motion for new trial and, from the 
overruling thereof, has taken this appeal. 
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Defendant Albert Jarman defaulted in the district 
court and is not involved in this appeal as he has made 
no appearance in this court. We shall not refer to him 
again. 

There is no dispute about the fact that on April 3, 1951, 
appellee entered into a contract with appellant whereby 
he sold to her a property he then owned which is located 
in Shinn’s addition to the city of Omaha, Douglas County, 
Nebraska, and known as 2710 Seward Street, for the 
sum of $2,500, same to be paid at the rate of $50 per 
month commencing on May 3, 1951, and the principal 
to draw interest at the rate of 6 percent. Appellant 
made payments upon this contract up to and including 
November 16, 1953. The only real question involved 
in this appeal is, was the trial court correct when it in- 
cluded in the amount found owing appellee the amount 
which he had paid the Valley Finance Company of 
Valley, Nebraska, in satisfaction of a mortgage it held on 
the premises and which was referred to in the real estate 
contract as follows: “subject to mortgage in favor of 
Valley Finance Company of Valley, Nebraska’? Appel- 
lant claims this mortgage debt in the sum of $1,000 is 
not included in or any part of the land contract, there 
being no covenant or agreement of any kind therein 
whereby appellant assumed or agreed to pay said mort- 
gage as part of the purchase price. 

This is an action in equity. We shall therefore re- 
view the record de novo. In evaluating appellee’s tes- 
timony, which is in some respects inconsistent, we take 
notice of the fact that he was 63 years of age, had only 
attended school to the second grade, had been sick for 
a long period of time, and that his memory is bad at 
times. We find the evidence adduced establishes that 
on the same day, but just before the contract of sale 
was finally entered into, appellant told appellee she had 
no money and wanted to know if he would sign a note 
and mortgage on the property so she could get a thou- 
sand dollars; that appellee advised her he would and 
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did so; that appellant took the note and mortgage with 
her, the mortgage being recorded on the same day; that 
appellee never received any money from the proceeds 
thereof; that appellant, when she requested appellee to 
sign the note and mortgage, agreed to pay the debt 
created thereby; that the note was made payable to the 
Valley Finance Company of Valley, Nebraska; that it 
was payable at the rate of $37.39 per month commencing 
with May 3, 1951; that appellant paid the Valley Finance 
Company on this indebtedness the sum of $24.75 on 
July 10, 1951, $24.30 on August 20, 1951, and $41 on 
November 19, 1951; that appellant made no further 
payments to the Valley Finance Company; that the Val- 
ley Finance Company then threatened foreclosure; and 
that when appellee found out the note was not being paid, 
in order to avoid foreclosure, he paid the Valley Finance 
Company the balance of $1,062.05. We find, from the 
foregoing, that the $1,000 debt was the primary obliga- 
tion of appellant and that appellee merely provided the 
security which permitted her to obtain the loan. As 
between the parties this is not a promise on the part 
of appellant to answer for the debt of appellee but is 
an original promise on her part to pay this debt and 
consequently the petition, contrary to what appellant 
contends, states a good cause of action in this regard. 
See Melson v. Turner, 125 Neb. 603, 251 N. W. 172. 

Was the trial court correct when it included the 
amount appellee had paid the Valley Finance Company 
in its decree foreclosing the real estate contract? We 
think so on the basis of subrogation. The following 
principles are here applicable: 

“No general rule can be laid down which will afford a 
test in all cases for conventional subrogation. Whether 
or not the doctrine of conventional subrogation is appli- 
cable in any particular case depends upon its particular 
facts and circumstances, the principle not being en- 
forced as a matter of legal right, but in order to sub- 
serve the ends of justice in the particular controversy 
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under consideration.” Hoagland & Co. v. Decker, 118 
Neb. 194, 224 N, W. 14. 

“* * * where one having an interest in property pays 
off an encumbrance on the property in order to pro- 
tect his interest, he is ordinarily entitled to be subro- 
gated to the rights and remedies of the person paid, pro- 
vided the debt secured by the encumbrance is not one 
for which the payor is primarily liable, and the grant 
of such relief is equitable.” 83 C. J. S., Subrogation, 
§ 31, p. 630. 

“The right of subrogation must depend upon the facts 
and equities of the particular case in which it is as- 
serted.” Frederick v. Gehling, 92 Neb. 204, 137 N. W. 
998. 

Under the circumstances here established it would 
certainly be inequitable and unjust not to permit ap- 
pellee the benefit of the doctrine of conventional subro- 
gation. We therefore affirm the judgment of the trial 
court. 

AFFIRMED. 


C. G. WALLACE ET AL., APPELLANTS, V. INSURANCE COMPANY 


or NorTH AMERICA, A CORPORATION, ET AL., APPELLEES. 
15 N. W. 2d 549 


Filed March 16, 1956. No. 33858. 


1. Trial. The findings of a court in a law action in which a jury 
is waived have the effect of a verdict of a jury and will not be 
disturbed unless clearly wrong. 

2. Appeal and Error. In an action at law where a jury has been 
waived it is not within the province of this court to resolve 
conflicts or to weigh evidence. If there is a conflict in the 
evidence this court in reviewing the judgment rendered will 
presume that controverted facts were decided by the trial court 
in favor of the successful party and the findings will not be 
disturbed unless clearly wrong. 

In the examination of the record on appeal for the pur- 

pose of ascertaining whether or not a finding of fact and a judg- 

ment thereon may be sustained, a subject for consideration is that 
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of whether or not the evidence adduced responds to the issues 
made by the pleadings. 


APPEAL from the district court for Adams County: 
Frank J. Munpay, Jupce. Affirmed. 


Bruckman & Brock, for appellants. 
Pilcher, Haney & Howard, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


YEAGER, J. 

This is an action at law by C. G. Wallace and Idilla 
Jeffery Wallace, plaintiffs and appellants, against In- 
surance Company of North America, a corporation, and 
Scottish Union and National Insurance Company, a 
corporation, defendants and appellees, to recover dam- 
ages to a building belonging to the plaintiffs for which 
they claim the defendants are liable under three insur- 
ance policies issued to them by the defendants. 

A jury was waived and the case was tried by the 
court. At the conclusion of the trial the court found gen- 
erally in favor of the defendants and a judgment dis- 
missing plaintiffs’ action was rendered. Thereafter a 
motion for new trial was filed. The motion was over- 
ruled. From the judgment and the order overruling the 
motion for new trial the plaintiffs have appealed. As 
grounds for reversal the plaintiffs have set forth in their 
brief numerous assignments of error. Attention will be 
directed to these or such of them as require considera- 
tion later herein. 

The pertinent facts as shown are that the plaintiffs are 
the owners of a certain building and an annex thereto 
in Hastings, Nebraska. The concern here is only with 
one side of the annex. On the west side of the annex 
is a wall about 13 inches in thickness. The height of 
this wall has not been disclosed. During the period cov- 
ered by this controversy it appears that the area back 
of the wall was used for the handling of bakery goods 
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received by truck from Omaha, Nebraska. There are 
three doors in the wall. The doors are in dimension 
8 x 10 feet. The bottoms of the doors are about 4 feet 
from the ground. A witness said that the bottoms of 
the doors are about 4 feet from the floor but it is obvious 
from exhibits and other testimony that he meant to say 
from the ground. The sill is about 6 inches thick. 
The width of the sill is about 18 inches. During a period 
beginning as early as 1950 and extending to about June 
1953, bakery goods were delivered by Watson Bros. 
Transportation Co. by truck to Hastings, Nebraska. The 
trucks were each composed of a semi-trailer and a trac- 
tor. Deliveries were made five times each week. De- 
livery was made by backing the truck to the middle one 
of the three doors. The tractor would then be de- 
tached and removed. After unloading, usually several 
hours later, another tractor would be backed into the 
emptied semi-trailer, coupled onto it, and it would be 
moved away. 

By their petition the plaintiffs alleged that at some 
time between April 17 and 27, 1953, in the operation of 
its trucks Watson Bros. Transportation Co. carelessly 
and negligently backed its trucks against the wall of 
the annex with such force as to shove the wall inward 
about 5 inches and that in consequence of which it was 
damaged to the extent of $1,960. 

They further alleged that they were protected against 
the damage by the three insurance policies. 

We are called upon here to determine only the ques- 
tion of whether or not the evidence was sufficient to sus- 
tain a finding and judgment that there was damage as 
charged at some time between April 17 and 27, 1953. 
There is no contention here that the defendants would 
not be required by the insurance policies to respond in 
the event that damage as alleged was proved. In the 
brief of plaintiffs the following appears: “Is the dam- 
age and loss to the building involved covered by the 
provisions of the insurance policy—is the only question 
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presented by the record, the transcript, and bill of ex- 
ceptions, therefore, in the consideration of this case, 
and in deciding this question, it is only necessary to 
apply the law to the undisputed facts.” 

The defendants by stipulation appearing in the bill 
of exceptions admit that the insurance policies were in 
full force and effect. In their brief they state that the 
question for determination is as follows: “The only 
question involved on appeal, as we view it, is whether 
the decision and judgment of the trial court is supported 
by the evidence.” 

Notwithstanding, therefore, the numerous _assign- 
ments of error, the only question to be considered is 
that of whether or not the decision is supported by the 
evidence, or, as applied to this case, was the court, on 
the evidence, justified in finding in favor of the 
defendants? 

As has been pointed out this is an action at law and 
on the trial a jury was waived. In such a case the 
well-established rule for the consideration of evidence is 
as follows: “Findings of court in a law action in which 
a jury is waived have the effect of a verdict of a jury 
and will not be disturbed unless clearly wrong.” Foltz 
v. Brakhage, 151 Neb. 216, 36 N. W. 2d 768. See, also, 
Cotner College v. Estate of Hester, 155 Neb. 279, 51 N. 
W. 2d 612; Scottsbluff Nat. Bank v. Blue J Feeds, Inc., 
156 Neb. 65, 54 N. W. 2d 392; Grant v. Williams, 158 
Neb. 107, 62 N. W. 2d 532. 

Also in an action at law where a jury has been waived 
it is not the province of this court to resolve conflicts 
or to weigh evidence. If there is a conflict in the evi- 
dence this court in reviewing the judgment rendered 
will presume that controverted facts were decided by 
the trial court in favor of the successful party and the 
findings will not be disturbed unless clearly wrong. 
See Grant v. Williams, supra, 

In the examination of the record on appeal for the 
purpose of ascertaining whether or not a finding of 
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fact and a judgment thereon may be sustained a sub- 
ject for consideration is that of whether or not the evi- 
dence adduced responds to the issues made by the 
pleadings. See, Bauer v. Wood, 144 Neb. 14, 12 N. W. 
2d 118; National Fire Ins. Co. v. Evertson, 153 Neb. 854, 
46 N. W. 2d 489; Benson v. Walker, 157 Neb. 436, 59 N. 
W. 2d 739. 

In order to make a determination upon the issue pre- 
sented it becomes necessary to examine the record in 
the light of these rules. 

Testimony to sustain the action of plaintiffs was given 
by C. G. Wallace, one of the plaintiffs. He testified sub- 
stantially that on the 27th or 28th of April 1953, he was 
on an inspection trip of the building in question and 
while on this trip he observed the operation of a tractor 
in which an attempt was made to hook on to a semi- 
trailer which was standing at the location where de- 
liveries of bakery goods were made; that on. the first 
effort the connection was not successful but that on 
the second or third attempt it was; that in the backward 
movements to make the connection there was a jam 
so hard that it attracted his attention; and that he then 
made an examination which disclosed that the south 
wall was cracked on the south side, the center of the 
center door was cracked, the north door with the ce- 
ment base was cracked, the wall was pushed in near the 
center about 5 inches which pulled the wall from the 
main building, the wall above the lintels of the center 
door was cracked, toward the south end of the west 
wall the wall was cracked from the south wall down 
to the lintel, that at the center of the west wall there 
was a crack from the lintel up to the cap of the wall at 
the top above the roof, that the wall below the cement 
lintel of the door was pushed in, and the door was 
pushed in about 5 inches. 

There was other evidence that the condition de- 
scribed by this witness existed after the dates men- 
tioned and none that it did not. There was competent 
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evidence that the reasonable cost of repair would be 
$1,960. 

C. G. Wallace and no other witness testified that the 
condition described resulted from the operation which 
Wallace observed on April 27 or 28, 1953, and which 
attracted his attention. Furthermore there is no evi- 
dence of any particular incident at or about that time or 
at any time more remote which produced the condition. 

It appears that the plaintiffs present two theories. 
One is that the condition described came about wholly 
by what occurred on April 27 or 28, 1953. The other is 
that the condition came about by a series of incidents 
the last of which occurred on April 27 or 28, 1953. 

The substantial contention is that if it came about 
under the second theory the entire damage would be 
recoverable in this action since a part of it was em- 
braced within the pleaded cause of action. 

In the light of observation appearing later herein 
we do not deem it necessary to say whether or not this 
second theory is basically and legally sound. Assuming, 
but not deciding, that it is sound the determination upon 
the issue presented is dependent upon the evidence. 
The determination on the basis of the first theory is 
likewise dependent upon the evidence. 

As pointed out there was no direct evidence as to 
when or how the condition complained of was produced. 
C. G. Wallace testified that he had not observed the 
damaged condition before the date of the incident de- 
scribed. Glenn Wallace testified that over a consider- 
able period of time he had made numerous general in- 
spections and observations of the building and had never 
discovered the damage. 

Carl Hempel, a building contractor, was called as 
a witness for plaintiffs and testified as to the condition 
of the building. He examined it with a view as to the 
cost of repair. He was asked for his opinion as to when 
the damage occurred. On direct examination he said: 
“Well, I couldn’t say when it happened.” On cross- 
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examination he said: “I couldn’t say. It could be once 
or a dozen of times, but it looked to me like one crack 
couldn’t do that damage that way.” He explained that 
by “crack” he meant backing a truck into the building 
or coupling a tractor to a standing semi-trailer. There 
was other testimony elicited from this witness of like 
character but a review of it would serve no _ useful 
purpose. 

This we think is a fair summary of the pertinent evi- 
dence adduced in support of the theories of plaintiffs. 

In the light of the principles of law hereinbefore set 
forth, in order to determine that the trial court erred 
in finding and rendering judgment in favor of the de- 
fendants it would be necessary to say that the evidence 
without controversy discloses that the incident de- 
scribed by C. G. Wallace as having occurred on April 
27 or 28, 1953, caused the damage, or some part of it, 
of which complaint is made in this action. This would 
have to be true under either of the two theories since 
there is no evidence of any other incident. This we 
are unable to do. 

Assuming that from the evidence a reasonable infer- 
ence may be drawn that damage flowed from the inci- 
dent it must be said that a reasonable inference may also 
be drawn that it did not. This is particularly true in 
the light of the testimony of the witness Hempel. 

In this light the defendants are entitled to the benefit 
of the rule that in an action at law where a jury is 
waived this court in reviewing the judgment rendered 
will presume that controverted facts were decided by 
the trial court in favor of the successful party and the 
findings will not be disturbed unless they are clearly 
wrong. 

In this case we are unable to say that the findings were 
clearly wrong. The judgment is therefore affirmed. 

AFFIRMED. 
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10. 


ET AL., APPELLANTS. 
15 N. W. 2d 683 


Filed March 16, 1956. No. 33859. 


Highways: Negligence. The violation of a statute intended to 
assure the safety of travelers on the public highways is not 
negligence as a matter of law but may be considered with other 
evidence in deciding an issue of negligence. 

A traveler on a highway is required to exer- 
cise reasonable care for the safety of others thereon. 
Negligence. What is reasonable care does not permit of 
definitive statement applicable to all cases but the presence or 
absence of reasonable care must be determined by the facts and 
circumstances of each case. 

Trial. If there is evidence adequate to justify a finding for 
the party who has the burden of proof, in an action triable to a 
jury, the trial court may not disregard the proof and decide the 
case as a matter of law. 

Automobiles: Negligence. It is a general rule, subject to ex- 
ceptions not applicable to this case, that it is negligence as a 
matter of law for a motorist to drive an automobile on a public 
highway, at any time, at a speed or in such manner that it 
cannot be stopped or its course changed in time to avoid a col- 
lision with an object or obstruction discernible within his range 
of vision in the direction he is traveling. 


Negligence. Negligence, to justify the recovery of damages, 
must have proximately caused or proximately contributed to the 
injury for which compensation is sought. 


Proximate cause, as used in the law of negligence, is 
that cause which in a natural and continuous sequence, un- 
broken by an efficient intervening cause, produces the injury, 
and without which it would not have occurred. 


An efficient intervening cause is a new and independent 
force which breaks the causal connection between the original 
wrong and the injury. 

An alleged cause of an accident may sometimes be 
merely a condition and not the real cause. The presence or 
activity of inanimate things is usually a mere condition and 
not the cause. 


Automobiles: Negligence. The presence of smoke, snow, fog, 
mist, blinding headlights, or similar elements is not generally 
recognized as an intervening cause but as a condition which im- 
poses upon the operators of automobiles the duty to assure the 
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safety of the public by the exercise of a degree of care com- 
mensurate with surrounding circumstances. 


11. The presence of ice upon a highway is not 
generally an independent, intervening causal factor that relieves 
an automobile operator from responsibility for the result of 
his negligence. 

12. In order for an accident to be solely attribu- 


table to an icy condition of the highway, it must be made evident 
that the accident would in some manner have occurred because 
of the ice, even if the motorist had not been negligent. 

13. Negligence. If the separate, independent acts of negligence of 
two or more persons combine to produce a single injury, each of 
them is liable for resulting damages, though one of them alone 
might not have caused the injury. 

14. Trial: Appeal and Error. The charge of a trial court to the 
jury should be confined to the issues presented by the pleadings 
and supported by the evidence. It is error to submit to the jury 
an issue not pleaded in the case. 

Conflicting instructions are erroneous and 
they are prejudicial unless it is apparent from the record that 
the jury was not misled thereby. 

16. Trial. The purpose of an instruction is to guide the jury in 
its deliberations and to aid it in rendering a correct verdict. 
Hence an instruction should be clear and concise and should not 
concern a matter foreign to the litigation. 


15. 


AppEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JuDGE. Affirmed as to Edward D. 
Swank, and reversed and remanded as to Orie Cash 
Adcock. 


Fraser, Connolly, Crofoot & Wenstrand, for appellants. 


Burbridge & Burbridge and Herbert T. White, for 
appellee. 


Heard before Smmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostauau, JJ. 


BosLAucyH, J. 

Appellee claimed damages from appellants on the 
ground that injuries to the person and property of ap- 
pellee by the collision of an automobile operated by him 
and motor vehicles driven by appellants were caused by 
their negligence. 
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The circumstances and result of the collision of the 
vehicles as alleged by appellee are that he was operating 
his automobile in a westerly direction on U. S. Highway 
No. 6 near One Hundred Eighth and Dodge Streets in 
Douglas County in a careful manner at about 11:40 a. 
m., January 4, 1953. Appellant Adcock, hereafter re- 
ferred to as Adcock, was then driving his automobile 
in an easterly direction near that location. He turned 
to the north, traveled across the highway into the north 
lane thereof intended and maintained for westbound 
traffic nearest the center line of the highway, in front 
of and into the automobile of appellee, and he thereby 
caused a head-on collision of his car with the car of 
appellee. Appellant Swank, herein designated Swank, 
was operating his automobile in a westerly direction 
near the location described, traveling in the south lane 
of the highway for westbound traffic, and it collided 
with the rear of the automobile of appellee at about the 
time the automobile of Adcock collided with the front 
of the car of appellee. His car was destroyed. He 
sustained injuries and was compelled to incur expenses 
for hospital and medical services. The negligence of 
Adcock alleged by appellee consisted of his operating his 
car on the wrong side of the highway, failing to keep a 
proper lookout, driving his car against the car of ap- 
pellee, and in failing to see the car of appellee as he 
should have done in time to have avoided the Adcock 
car coming in contact with the car of appellee. Swank 
was charged with negligence in failing to have con- 
trol of his car, in failing to have maintained a proper 
lookout, in operating his car too near the car of appellee 
so that he could not stop within the clear distance be- 
tween the two cars, in failing to see the car of appellee 
in time to have avoided the accident, and in failing to 
stop his car before it collided with the car of appellee. 
The combined and concurrent negligence of appellants 
was asserted by appellee to have been the cause of the 
accident and the losses sustained by him. 
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The claims of appellee as to the manner and cause of 
the accident were denied by appellants. Adcock ad- 
mitted he was traveling eastward on the highway at 
about the time and place appellee alleged and that there 
was an accident involving the Adcock car and the car of 
appellee. The version of the happening pleaded by Ad- 
cock was that the car of appellee was moving westward 
on the south lane of the north half of the 4-lane high- 
way and was in the act of attempting to pass a west- 
bound large semi-trailer truck traveling on the out- 
side lane of the north half of the highway. A short 
distance ahead of appellee was an automobile operated 
by Chester Johnson, hereinafter spoken of as Johnson. 
The highway at that location was downgrade. The 
Johnson car encountered ice on the road and this caused 
it to skid, slide, and go out of control of the driver and 
as a result thereof it traveled from the north half of 
the highway to and upon the south half thereof and 
its left rear side and end struck the left front part of 
the eastbound Adcock car. The collision disabled the 
steering apparatus of the Adcock car, caused it to move 
to the left onto the north part of the highway, and 
collide with the westbound car of appellee. Adcock 
asserted that the accident was unavoidable on his part. 
He was traveling on the right or proper side of the 
highway where his car was struck by the Johnson car. 
Swank stated he was driving his car westward at the 
time and place identified by appellee on the north part 
of the highway a considerable distance to the rear of 
the car of appellee as it moved toward the west. As 
Swank reached the crest of a hill he encountered the 
automobiles of Adcock and Johnson which had been 
involved in an accident on the slippery portion of the 
highway and the semi-trailer truck had partly jack- 
knifed and was parked in the outside westbound lane. 
Swank promptly applied the brakes on his car and at- 
tempted to stop it but was unable, without negligence 
on his part, to fully stop it before it collided with the 
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rear of the car of appellee. Swank asserted the accident 
was unavoidable on his part. 

Appellants charged that the accident was caused by 
the negligence of Johnson and the manner in which he 
operated and lost control of his car, the fact that he 
traveled on the wrong part of the highway, and ran into 
the Adcock car; and the negligence of appellee in 
driving his car at an unlawful speed under the cir- 
cumstances while attempting to pass the semi-trailer 
truck, in continuing westward, and not changing his 
course to the right into the outside north lane when he 
knew or should have known that the Johnson car was 
out of control because of the condition of the road and 
the manner in which it had been operated. 

The result of the trial of the case in the district court 
was a verdict and judgment for appellee. The separate 
motion of each of the appellants for a judgment without 
regard to the verdict or, in the alternative, for a new 
trial, was denied. 

Appellants challenge the sufficiency of the evidence to 
sustain a recovery by appellee against either of them. 
The jury decided the issues of fact for appellee. He is 
entitled to have the evidence and the reasonable infer- 
ences deducible therefrom considered in this court most 
favorably to him. Benedict v. Eppley Hotel Co., 161 Neb. 
280, 73 N. W. 2d 228. 

The happenings important to the case occurred at or 
near the bridge or overpass at One Hundred Eighth and 
Dodge Streets on U. S. Highway No. 6 about 9 miles 
west of the city of Omaha. The highway extended east 
and west, was about 40 feet wide, and had four lanes. 
The two on the south were intended for the use of east- 
bound traffic and the two on the north for the use of 
travelers moving westward. There were at the scene of 
the accident yellow lines on either side of the center of 
the paved portion of the highway and the distance be- 
tween them was about 20 inches. There was a line in 
the center of each half of the highway indicating the 
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inside boundary of the lanes. The highway was slightly 
downgrade from east of the bridge to it and the down- 
ward grade of the highway became more pronounced 
as it proceeded to the west. There was a deep cut 
through a hill at and extending in either direction from 
the location of the bridge. The maximum depth of the 
cut was about 50 feet. The exact distance of the cut 
from east to west was not shown but the record indi- 
cates that it was several hundred feet. The toe of each 
side of the cut commenced at the edge of the paved por- 
tion of the road and it was flush with the top of the 
pavement. The sides of the cut receded from the high- 
way as they extended upward. The highway was sub- 
ject to drainage from the sides of the cut. When it was 
thawing water would run in the cut and when it be- 
came colder it would freeze. The sun did not shine on 
the road where it passed through the cut. There had 
been no snowfall recently before the time of the accident 
but there was snow on the ground surrounding the trav- 
eled portion of the highway. The paved part of the 
highway was in good condition for travel and none of the 
parties involved in the accident or who appeared as wit- 
nesses had known of any ice on the highway or had ex- 
perienced any difficulty in using it the day of the acci- 
dent except as related herein. There was ice on the 
highway from about 200 feet east of the bridge through 
the cut and west of the bridge for a considerable distance. 

The time of the events involved in this case was about 
noon January 4, 1953. The day was clear and cold. 
The westbound travelers on the highway in that vicinity 
immediately prior thereto were John B. Whittle, the 
operator of a Diesel semi-trailer truck; Chester Johnson, 
the operator of a 1940 Ford coach; Carleton P. Barney, 
Jr., the driver of a 1952 Nash Statesman; Edward W. 
Swank, the driver of a 1952 Oldsmobile sedan; and Don 
Erixon. They were traveling in the order above listed. 
Orie Cash Adcock was traveling from the west driving 
a 1950 Studebaker coach. The truck was in the extreme 
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north or outer lane of the highway intended for west- 
bound traffic, traveling about 45 miles per hour. John- 
son was traveling 50 miles per hour in the south lane 
for westbound traffic when he overtook the truck east 
of the bridge a sufficient distance that he was going 
upgrade. Johnson traveled about 300 feet in passing 
the truck. He cleared it and attempted to turn north 
into the outside lane on the highway when his car went 
into a skid. There was ice on the surface of the road. 
He was then about 250 feet ahead of the truck and he 
was partly in both of the north lanes. His car skidded 
alternately southward and northward and finally the 
car while on an angle to the highway of about 45 degrees, 
with its rear to the southeast and the front to the north- 
west, skidded in a southwest direction. The Adcock car 
was moving eastward on the highway. The left side 
and rear of the Johnson car and the left front of the 
Adcock car collided. Johnson said when his car first 
slid on the ice he saw the Adcock car 500 or 600 yards 
to the southwest, that it was traveling with its wheels 
on either side of the middle line between the south lanes, 
and that when Johnson saw the Adcock car the second 
time it was about 300 yards away and it was further 
north in the center of the eastbound lanes. Johnson did 
not know how far his car skidded before it struck the 
Adcock car. The Johnson car skidded across the entire 
highway toward the southwest and came to rest against 
a tree off the grade of the highway and to the south of 
it. It was a very considerable distance west of the 
bridge over the highway. The Johnson car and the Ad- 
cock car collided with considerable force. The rear 
bumper and door of the baggage compartment of the 
Johnson car were entirely separated from it. The Ad- 
cock car was badly damaged on its left front. The 
steering apparatus of it was put out of condition by the 
collision so that Adcock could not control it. He never 
recovered control of his car. It traveled to the north 
and east and collided head-on with the car of appellee 
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as it was traveling westward in the inner lane of the 
north half of the highway. 

Swank was operating his car in the south lane of the 
north half of the highway moving westward at 45 to 
50 miles per hour approaching the place where the 
bridge was over the highway. He knew there were 
vehicles traveling ahead of him. The first indication 
of trouble he observed was the Adcock car about 200 
or 250 feet away coming from the left or south “* * * 
shooting partially across the highway” to the north. 
He was about 200 feet east of the truck and he saw it 
was Starting to jackknife, with the rear end of the 
trailer moving south toward the center of the highway. 
He immediately used the brakes on his car. He 
“pumped” them, that is, he put them on and off be- 
cause he supposed the highway was slippery in view of 
the movement of the truck. He was then about 100 
feet behind the car of appellee and he had decreased 
his speed to 30 to 35 miles per hour. He was unable to 
stop his car and it collided with the rear of the car of 
appellee at about the time the Adcock car contacted it 
on its front end. A member of the safety patrol who 
investigated the accident testified that he was told by 
Swank while he was still at the scene of the accident 
that the speed of his car was 60 miles per hour imme- 
diately before he collided with the car of appellee. 

The Erixon car was traveling about 100 feet behind 
the Swank car at a speed of 35 to 40 miles per hour at 
the time of the collision of the car of appellee and the 
Swank car. He applied the brakes of his car but they 
were ineffective because of the icy surface. The car 
of appellee and the Swank car bumped and then bounced 
apart and the Erixon car got between them without 
contact and continued across the highway and came to 
rest on the south shoulder of it. 

Appellee produced evidence that when the Johnson 
car first went into a skid Adcock was on the south part 
of the highway 500 or 600 yards west of it. It continued 
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to skid and to be out of control. Johnson saw Adcock 
when he was about 300 yards west of the Johnson car 
and he was then operating his car to the north nearer the 
center of the highway than when he was first observed 
by Johnson. There was testimony received without 
objection substantially in the form of conclusions and, 
in some respects, speculation, that no part of the Johnson 
vehicle got south of the center of the highway until 
after it was struck by the Adcock car. Adcock was 
driving his car, that had been in use for only about 2 
years, on dry pavement. It had good brakes, good tires, 
and was generally in satisfactory condition. His speed 
was 40 miles per hour. He saw the Johnson car 200 
feet from him and he noticed that it was in trouble. 
It was then west of the bridge, it was skidding on 
the inner lane for westbound traffic on ice, and the 
grade of the highway was downward. There was 
nothing between Adcock and the Johnson car to ob- 
struct vision. Adcock looked to the right to verify 
his position on the highway and then looked a second 
time at the Johnson car. It was then coming broad- 
side across the highway toward the Adcock car. The 
Johnson car struck the Adcock car. Adcock did not 
apply the brakes on his car and did not attempt to stop 
it or avoid the Johnson car except he released the ac- 
celerator pedal on his car. The testimony of Adcock 
was that the Johnson car struck the Adcock car while 
it was in the outside south lane of the highway. 

The driver of a vehicle on a public highway is re- 
quired to operate it upon the right half of the highway 
unless it is impracticable to do so. § 39-746, R.-R. S. 
1943; Callahan v. Prewitt, 141 Neb. 243, 3 N. W. 2d 435; 
Krepcik v. Interstate Transit Lines, 154 Neb. 671, 48 
N. W. 2d 839. The violation of a statute intended to 
insure the safety of people using the public highways 
is a fact which may be considered with all the other 
facts and circumstances shown in evidence in deter- 
mining whether negligence has been established. Sege- 
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bart v. Gregory, 156 Neb. 261, 55 N. W. 2d 678; Plumb 
v. Burnham, 151 Neb. 129, 36 N. W. 2d 612. Negli- 
gence, to justify a recovery of damages, must have 
proximately caused or contributed to the injury for 
which compensation is sought. Ricker v. Danner, 159 
Neb. 675, 68 N. W. 2d 338. A user of a highway is re- 
quired to exercise reasonable care for the safety of 
others. What is reasonable care does not lend itself to 
definitive statement which automatically resolves all 
cases. The presence or absence of reasonable care must 
be determined by the facts and circumstances of each 
case. Haight v. Nelson, 157 Neb. 341, 59 N. W. 2d 576; 
Fick v. Herman, 159 Neb. 758, 68 N. W. 2d 622. If there 
is evidence sufficient to sustain a finding for the party 
who has the burden of proof in an action triable to a 
jury the trial court may not disregard the proof and 
decide the case as a matter of law. Haight v. Nelson, 
supra; Shields v. County of Buffalo, 161 Neb. 34, 71 
N. W. 2d 701. The proof in this case presented an issue 
of fact as to whether or not Adcock was guilty of negli- 
gence that was the proximate cause or contributed to the 
injuries for which compensation was sought by appellee. 

Swank knew there were vehicles on the highway 
ahead of him traveling toward the west. The day was 
clear. The sun was shining. Vision was unobstructed. 
He was alerted to the fact that there was unusual haz- 
ard on the highway 200 or 250 feet in front of him con- 
sisting of, as he expressed it, the Adcock car shooting 
partially across the highway from the south to the 
north. Swank saw the truck that was ahead of him about 
200 feet start to jackknife and the rear end of the trailer 
moved south toward the center of the highway. The 
speed of the Swank car was then admittedly 40 to 50 
miles per hour. The speed was decreased some but 
he testified that he was traveling 30 to 35 miles per 
hour when he was about 100 feet east of the rear end of 
the car of appellee with which the Swank car collided. 
The testimony of the safety patrolman was that Swank 
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told him at the place of the accident that the speed of the 
Swank car immediately before the collision was 60 
miles per hour. 

Section 39-749, R. R. S. 1943, provides in part: “The 
driver of a motor vehicle shall not follow another ve- 
hicle more closely than is reasonable and prudent, hav- 
ing due regard to the speed of such vehicles and the 
traffic upon and condition of the highway.” It is firmly 
established in this jurisdiction, with exceptions not ap- 
plicable to this case, that it is negligence for a driver 
to drive an automobile on a highway in such a manner 
that he cannot stop it and avoid collision with an ob- 
ject within the range of his vision ahead. Nothing will 
excuse his failure to see what is plainly in sight. If he 
did not see he was not alert to the situation and if he 
saw and did not avoid a collision he did not have the 
required control. Armer v. Omaha & C. B. St. Ry. Co., 
151 Neb. 431, 37 N. W. 2d 607. 

In Murray v. Pearson Appliance Store, 155 Neb. 860, 
54 N. W. 2d 250, the court said: “As a general rule 
it is negligence as a matter of law for a motorist to 
drive an automobile on a highway in such a manner 
that he cannot stop in time to avoid a collision with 
an object within the range of his vision.” See, also, 
Doleman v. Burandt, 160 Neb. 745, 71 N. W. 2d 521. 

In Buresh v. George, 149 Neb. 340, 31 N. W. 2d 106, 
the reason of this rule is stated: “The basis of this rule 
is that a driver of an automobile is legally obligated to 
keep such a lookout that he can see what is plainly 
visible before him and that he cannot relieve himself of 
that duty. And, in conjunction therewith, he must so 
drive his automobile that when he sees the object he 
can stop his automobile in time to avoid it. * * * There 
is nothing that will excuse his failure to see what was 
plainly in sight if he had maintained a proper lookout.” 

There are exceptions to the general rule stated above. 
Miers v. McMaken, 147 Neb. 133, 22 N. W. 2d 422. The 
general rule has no application in any case when reason- 
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able minds might differ on whether or not the operator 
of a motor vehicle exercised the care and caution re- 
quired of a reasonably careful and cautious person under 
the circumstances of the particular situation. Miers v. 
McMaken, supra; Haight v. Nelson, supra; Fulcher v. 
Ike, 142 Neb. 418, 6 N. W. 2d 610; Fick v. Herman, supra. 

Appellants argue that a slippery condition of a high- 
way caused by ice thereon may be considered the proxi- 
mate cause of a motor vehicle becoming unmanageable 
and colliding with another vehicle. Adcock says that 
he may not be reasonably charged with the duty of 
anticipating that Johnson would encounter an icy area 
of the highway, lose control of his car, and that it would 
skid into and disable the Adcock car. He thinks that 
such intervening circumstances were the proximate 
cause of the resulting damages sought to be recovered 
in this case. 

Swank contends that ice upon a highway may be con- 
sidered the proximate cause of a vehicle becoming un- 
manageable and colliding with another vehicle. He 
says that he may not be reasonably charged with the 
duty of anticipating that the Adcock car would collide 
with the Barney car and substantially stop its progress 
as it was traveling west and that the condition of the 
road would prevent Swank from stopping his car before 
it collided with the Barney car. He thinks that such 
intervening circumstances were the proximate cause of 
the resulting damages sought to be recovered in this case. 

Actionable negligence exists when the injury or the 
loss is the proximate result thereof. The proximate 
result must be the natural and probable consequence 
which ought to have been foreseen or reasonably an- 
ticipated in the light of the attendant circumstances. 
An injury is not actionable if it would not have re- 
sulted from the alleged negligence but for the inter- 
position of a new and independent cause. Proximate 
cause, as used in the law of negligence, is that cause 
which in the natural and continuous sequence, un- 
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broken by an efficient intervening cause, produces the 
injury, and without which the injury would not have 
occurred. An efficient, intervening cause is a new and 
independent force which breaks the causal connection 
between the original wrong and the injury. The cause 
of an injury is that which actually produces it while the 
occasion is that which provides an opportunity for the 
causal agency to act. An alleged cause of an accident 
may sometimes be merely a condition and not the real 
cause. The existence or activities of inanimate things 
are usually mere conditions and not causes. Ricker v. 
Danner, supra. 

In Murray v. Pearson Appliance Store, supra, this 
court said: “The existence or presence of smoke, snow, 
fog, mist, blinding headlights, or other similar elements 
which materially impair or wholly destroy visibility are 
not to be deemed intervening causes but rather as condi- 
tions which impose upon the drivers of automobiles the 
duty to assure the safety of the public by the exercise of a 
degree of care commensurate with such surrounding 
circumstances.” 

Ice upon a highway is not generally considered an 
independent, intervening causal factor that relieves a 
motor vehicle operator from responsibility for the re- 
sult of his negligence. In Allen v. Clark, 148 Neb. 627, 
28 N. W. 2d 439, the court observed: “Now, in the case 
at bar, there was ice in the highway, where defendant 
was driving too fast to avoid the collision, but the ex- 
istence of this ice might well have been anticipated 
by an ordinarily careful driver, for in a case in which 
smoke made it impossible to see another car, this court 
said: ‘In such case, the smoke is a condition which 
the jury should consider in connection with the other 
evidence in determining the question of negligence.’ 
Anderson v. Byrd, 133 Neb. 483, 275 N. W. 825.” 

In King v. Carnahan, 61 Ohio App. 84, 22 N. E. 2d 
436, the defendant sought to excuse his liability for 
the collision of his truck operated by his employee with 
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an automobile because an area of the highway coated 
with ice was obscured by a curve in the road until the 
truck was within about 200 feet of the iced area of 
the road. Defendant argued that these facts consti- 
tuted a legal excuse for violation of the provision of the 
statute which prohibited any person from driving a 
motor vehicle upon a public highway at a greater speed 
than would permit him to bring it to a stop within the 
assured clear distance ahead. The court rejected the 
argument of defendant by this language: “A considera- 
tion of these facts discloses that they all relate to the con- 
dition of the surface and other conditions of the high- 
way and are such facts as it is the duty of the driver 
of a motor vehicle under the statute to take into con- 
sideration in eperating his motor vehicle, and none of 
them relates to an independent, intervening causal fac- 
tor; and such facts, therefore, do not constitute a legal 
excuse for the violation of the provisions of said sec- 
tion by the operator of defendant’s truck.” 

A condition of ice on a highway being accepted as 
the proximate cause of an accident thereon is that the 
proof must be that the accident would in some way have 
occurred by virtue of the existence of the ice even if the 
motorist had not been negligent. In Colas v. Grzegorek, 
207 F. 2d 705, the United States Court of Appeals said: 
“In order for accident to be solely attributable to icy 
condition of highway, it must be evident that accident 
would in some manner have happened because of ice 
even if motorist had not been negligent.” See, also, 
Hickey v. Missouri Pacific R. R. Corp., 8 F. 2d 128; Mc- 
Dowell v. Interstate Oil Co., 208 Iowa 641, 224 N. W. 
58, corrected on rehearing 225 N. W. 855; Hart v. 
Wabash R. R. Co., 177 F. 2d 492; Restatement, Torts, 
§ 432, p. 1161. 

It was the duty of the state safety patrol to travel the 
road frequently, watch for any unusual condition of 
it, and report to the proper official if anything was 
needed. A member of the patrol had been over the 
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highway where the accident occurred earlier that day. 
He did not find it in unsatisfactory condition. There 
were sand boxes along the highway in the cut but it was 
not thought necessary to sand the highway at that lo- 
cation and no sand was applied to it. Appellee started 
to pass the truck but he saw the rear of the trailer 
moving towards the lane he was in and he decreased the 
speed of his car and did not pass the truck. He had 
no difficulty in controlling his car. Motorists who ar- 
rived at the scene of the accident by use of the highway 
experienced no difficulty in traveling on it, stopping their 
cars at or near the place of the accident, and after- 
wards proceeding on their respective ways. It was 
not made evident that the ice on the highway would in 
some manner have caused the accident if there had been 
an absence of negligence. Adcock in his argument as- 
sumes that he was not in any way negligent; that the 
Johnson car went out of control of its driver and skidded 
across the highway to the south; that it collided with the 
Adcock car while it was prudently being operated in 
the outside south lane of the highway; and that it was 
thereby damaged and made unmanageable. If all these 
things were established the situation and result would 
be different. The obstacle is that the jury on conflict- 
ing evidence as to these things found against Adcock. 
The slippery condition of the highway may not be con- 
sidered under the circumstances of this case the proxi- 
mate cause of the accident and injuries of which ap- 
pellee complains. 

The trial court instructed the jury as to the doctrine 
of concurrent negligence and upon what findings by 
the jury it should or should not be applied to the case. 
The correctness of the substance of the charge in this 
respect is not challenged. Appellants argue that the 
claim of appellee against Adcock was based on the con- 
tention that he negligently operated his car on the 
wrong side of the highway and drove it against the. front 
part of the car of appellee when he was properly pro- 
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ceeding toward the west on his proper side of the road 
and that the wrong charged by appellee against Swank 
was that he negligently permitted the car he was driving 
toward the west to travel into and against the rear of 
the car of appellee about the same time that the Ad- 
cock car collided with the front of his car. Appellants 
conclude that these acts if conceded and negligently 
done did not constitute concurrent negligence. There 
is an absence of any authority cited to support their 
contentions in this regard. The definition of concur- 
rent negligence formulated many years ago in this 
jurisdiction and since consistently approved and applied 
condemns the contentions of appellants. If separate, 
independent acts of negligence by different persons com- 
bine to produce a single injury, each participant is lia- 
ble for resulting damage, though one of them alone 
might not have caused injury. Stark v. Turner, 154 
Neb. 268, 47 N. W. 2d 569; Wright v. Lincoln City 
Lines, Inc., 160 Neb. 714, 71 N. W. 2d 182. 

The district court advised the jury by instruction 
No. 1 that the charges made by appellee against Ad- 
cock were that he was operating his car towards the 
east and suddenly turned it to the north across the 
center of the highway into the south lane intended for 
westbound traffic directly in front of and into the auto- 
mobile which appellee was operating towards the west 
and that the negligence alleged by appellee against Ad- 
cock was (a) in operating his automobile to the left of 
the center of the highway into the lane for westbound 
traffic; and (b) in driving his automobile into and 
against the automobile of appellee. The right of the 
jury to render a verdict against Adcock was conditioned, 
by the charge of the trial court, upon appellee’s estab- 
lishing by the greater weight of the evidence that Ad- 
cock was negligent in one or both of the respects stated 
above; that his negligence was the proximate cause 
or was proximately a contributing cause of the accident 
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involved in the case; and that appellee suffered in- 
jury and damages because of it. 

Instruction No. 16 given by the court contains the 
following: “If a preponderance of the evidence fails to 
establish that defendant Adcock did not use ordinary 
care in his driving when he saw the Johnson car skidding 
and fails to establish that immediately before and at 
the time of the collision with the Johnson car Adcock 
was north of the yellow line separating the east and 
west highway lanes, and if you find from the evidence 
that the left rear of the Johnson car collided with the 
Adcock car while the latter was in the eastbound high- 
way lanes, and you further find that the control of the 
Adcock car was lost by this defendant due solely to 
such collision, and that the defendant Adcock was not 
negligent in his driving after such collision, then you 
are warranted in returning a verdict for defendant Ad- 
cock.” Adcock contends that the instruction was pre- 
judicial. It required the jury to find that “Adcock was 
not negligent in his driving after such collision” of the 
Johnson car with the Adcock car before the jury could 
return a verdict for Adcock. Appellee did not charge by 
pleading and he did not produce evidence that Adcock 
was negligent in the operation of his car after it was in 
collision with the Johnson car. The evidence is that 
the Adcock car was injured when contact with it was 
made by the Johnson car so that it was not thereafter 
manageable; that Adcock attempted unsuccessfully by 
all means available to him to control it; that he was un- 
able to do so; and that he never had control of the car 
after its collision with the Johnson car. The court had 
limited the charges of negligence against Adcock to the 
two above stated but by instruction No. 16 it introduced 
a new and additional item of negligence which was 
unsupported by either pleading or evidence. The trial 
court made a finding by the jury that Adcock was not 
negligent in the operation of his car after the collision 
an indispensable necessity to the exoneration of Adcock 
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from damages to appellee. The conjunction “and” joined 
the parts of instruction No. 16. A trial court may not 
make the success of a party to the case dependent upon a 
hypothesis foreign to the litigation. Perrine v. Hokser, 
158 Neb. 190, 62 N. W. 2d 677; Gable v. Pathfinder Irr. 
Dist., 159 Neb. 778, 68 N. W. 2d 500; Gain’ v. Drennen, 
160 Neb. 263, 69 N. W. 2d 916. 

The charge had in preceding part of it advised the 
jury substantially that if the appellee had failed to prove 
by’ a preponderance of the evidence that Adcock did 
not operate his automobile to the left of the center of the 
highway into the lane for westbound travel or did not 
drive it into or against the car of appellee the verdict 
should be for Adcock. This part of the charge said 
nothing about Adcock negligently driving his car after 
the contact of it and the Johnson car. There is a di- 
rect conflict in the part of the charge just referred to 
and instruction No. 16. Conflicting instructions are 
erroneous and they are prejudicial unless it is apparent 
from the record that the jury was not misled thereby 
because it is impossible to know which of the directions 
the jury followed. Peterson v. Chicago, M. & St. P. 
Ry. Co., 101 Neb. 3, 161 N. W. 1043; Bryant v. Modern 
Woodmen of America, 86 Neb. 372, 125 N. W. 621, 27 
L. R. A. N.S. 326, 21 Ann. Cas. 365; Sanderson v. 
Huffman, 132 Neb. 321, 271 N. W. 870; Hief v. Roberts 
Dairy Co., 138 Neb. 885, 296 N. W. 331; Harsche v. Czyz, 
157 Neb. 699, 61 N. W. 2d 265. 

The quoted part of instruction No. 16 requires the 
jury to find a double negative, a single negative, and 
three affirmatives before it could properly exonerate 
Adcock from liability for negligence. The instruction 
is involved and confusing and is incorrect in the respect 
above discussed. The inquiry in this regard as shown by 
the record was properly: Did the evidence fail to 
show that Adcock operated his car left of the center of 
the highway in the lane for westbound traffic or did 
the evidence fail to show that he drove his car‘into and 
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against the automobile of appellee? If the finding as 
to both was in the affirmative Adcock was entitled to a 
favorable verdict. The purpose of an instruction is to 
guide the jury in its deliberations and to aid it in render- 
ing a correct verdict. Hence an instruction should be 
clear and concise and should not go beyond any issue or 
issues of fact in the case as made by the pleadings of 
the parties. Platte Valley Public Power & Irr. Dist. v. 
Armstrong, 159 Neb. 609, 68 N. W. 2d 200. The proof 
intended to show that Adcock operated his car north 
of the center of the highway and that the collision be- 
tween it and the Johnson car took place on the north half 
of the highway is slight and unsatisfactory. It may not 
be said, under the circumstances of this case, that in- 
struction No. 16 was error without prejudice to Adcock. 

The amount of the verdict and judgment is not claimed 
to be excessive except the jury found the damage to the 
automobile of appellee was $1,950 and appellants claim 
that the proof shows that it was only $1,590 or $360 
less than the jury allowed. There was some evidence 
that an appraisal or estimate of the value of the car of 
appellee before the accident was $2,150 and that the 
salvage value of it after the accident was $510, the 
amount for which it sold. There was proof produced by 
appellee that the value of his car before the accident 
was $2,455 and that the value of it after the accident 
was $500. There was evidence to sustain the verdict. 
Appellee is entitled to the most favorable view of the 
evidence and it may not therefore be said to be excessive. 

The judgment as to Edward D. Swank should be and 
it is affirmed. 

The judgment as to Orie Cash Adcock should be and 
it is reversed and the cause is remanded for further 
proceedings as to him. 

AFFIRMED AS TO Epwarp D. SWANK, AND 
REVERSED AND REMANDED AS TO ORIE CASH 
ADCOCK. 
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GLorta ANN BRAMHALL, APPELLEE, V. ORIE CASH ADCOCK 


ET AL., APPELLANTS. 
75 N. W. 2d 696 


Filed March 16, 1956. No. 33860. 


1. Trial: Appeal and Error. It is prejudicial error for the district 
court to include in its instructions to the jury allegations of fact 
made in a pleading in the cause which are without evidence tend- 
ing to establish them. 


2. It is error to charge the jury that allegations 
of negligence made in a pleading may be considered by it in 
arriving at a verdict in the cause and also to instruct the jury 
in effect that such allegations should be disregarded by it. 

3. In such a situation as that described above 


the error is prejudicial, unless it is apparent from the record 
that the jury was not misled by the charge, because it is im- 
possible to know which of the directions the jury followed. 

4, Automobiles: Negligence. It is a general rule, subject to ex- 
ceptions not applicable to this case, that it is negligence as a 
matter of law for a motorist to drive an automobile on a public 
highway, at any time, at a speed or in such manner that it can- 
not be stopped or its course changed in time to avoid a collision 
with an object or obstruction discernible within his range of 
vision in the direction he is traveling. 

The basis of the foregoing general rule is 
that the driver of an automobile is legally and mandatorily ob- 
ligated to keep such a lookout that he can see what is plainly 
visible before him and to operate his automobile in such a manner 
that he can stop it and avoid collision with any object in front 
of him. 

6. Negligence. Proximate cause, as used in the law of negligence, 
is that cause which in a natural and continuous sequence, un- 
broken by an efficient intervening cause, produces the injury, 
and without which it would not have occurred. 

An efficient intervening cause is a new and _ inde- 
pendent force which breaks the causal connection between the 
original wrong and the injury. 

8. Automobiles: Negligence. The presence of smoke, snow, fog, 
mist, blinding headlights, or similar elements is not generally 
recognized as an intervening cause but as a condition which im- 
poses upon the operators of automobiles the duty to assure the 
safety of the public by the exercise of a degree of care com- 
mensurate with surrounding circumstances. 

The presence of ice upon a highway is not 

generally an independent, intervening causal factor that relieves 
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an automobile operator from responsibility for the result of his 
negligence. 


In order for an accident to be solely attribu- 
table to an icy condition of the highway, it must be made evi- 
dent that the accident would in some manner have occurred 
because of the ice, even if the motorist had not been negligent. 


10. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JuDGE. Affirmed. 


Fraser, Connolly, Crofoot & Wenstrand, for appellants. 


Burbridge & Burbridge and Herbert T. White, for 
appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


BosLaucu, J. 

The subject of this litigation is a claim for damages 
made by appellee against appellants because of injuries 
she sustained by the collision of an automobile in which 
she was a passenger and motor vehicles owned and negli- 
gently operated by appellants. 

The substance of the cause of action alleged by ap- 
pellee is as follows: She was traveling as a guest of 
Carleton P. Barney, Jr., hereafter identified as Barney, 
in an automobile owned and operated by him at about 
11:40 a. m., January 4, 1953, towards the west on U. 
S. Highway No. 6 near One Hundred Eighth and Dodge 
Streets in Douglas County. Appellant Adcock, called 
Adcock herein, was then traveling on the highway near 
that location towards the east in an automobile owned 
and operated by him. He drove his car north across the 
highway into the north lane thereof nearest the center 
of the highway intended for westbound traffic, in front 
of and into the automobile in which appellee was being 
transported, and caused a head-on collision of the cars. 
Appellant Swank, spoken of herein as Swank, was op- 
erating his automobile towards the west near the loca- 
tion described on the inner or south lane of the highway 
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intended for westbound traffic and it collided with 
the rear of the automobile in which appellee was a pas- 
senger at about the identical time the car of Adcock 
collided with the front of it. The car occupied by ap- 
pellee was substantially destroyed and she was seriously 
injured as a result of the collisions which were caused, 
as she alleged, by the concurrent negligence of appellants. 
Adcock was charged with operating his car on the 
wrong side of the highway without keeping a proper 
lookout, driving it into the car in which appellee was a 
passenger, and failing to use reasonable care as the 
operator of a motor vehicle by the exercise of which 
he could have avoided causing injury to appellee. 

Appellee asserted that Swank was negligent in fail- 
ing to keep a proper lookout for the car in which ap- 
pellee was traveling and which was directly in front of 
the Swank car in the inner lane of the north half of the 
highway, in failing to have his car under control, in 
operating it at an improper distance behind the car of 
Barney so that Swank could not stop his car within the 
distance between the cars, and in failing to stop his 
car before it collided with the Barney car. 

The claims of appellee as to the manner and cause of 
the accident were denied by appellants. Appellants 
pleaded that the proximate cause of the accident in- 
volved in this case was the negligence of Johnson and 
Barney. 

Adcock admitted that he was driving east on the high- 
way at about the time and place of the accident involving 
his car and the car of Barney. The version of the hap- 
pening as pleaded by Adcock is that Chester Johnson, 
hereafter referred to as Johnson, was going west in his 
automobile in the inner lane of the highway for west- 
bound traffic a short distance ahead of the Barney car. 
The highway was in that location downgrade as it ex- 
tended west. The Johnson car encountered ice on the 
surface of the highway. This caused it to skid and go 
out of control of the driver. As a result thereof it trav- 
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eled from the north half of the highway to and upon 
the south half thereof and its left rear side and end 
collided with the left front of the eastbound Adcock 
car. The steering apparatus of the Adcock car was dis- 
abled and the collision caused it to travel to the north- 
east onto the north part of the highway and it collided 
with the Barney car. Adcock asserted that he was 
traveling on the extreme right or the proper side of 
the highway when his car was struck by the Johnson 
car and that the accident was unavoidable on his part. 

Swank pleaded that he was driving his car towards the 
west, near the place described by appellee, on the 
north part of the highway a considerable distance to 
the rear of the Barney car as it moved towards the 
west. Swank reached the crest of the hill and en- 
countered the automobiles of Adcock and Johnson which 
had been involved in an accident on the slippery part 
of the road and the semi-trailer truck which had partly 
jackknifed and the rear of the trailer was moving to- 
wards the south. Swank applied the brakes on his car, 
attempted to stop, but was unable, without negligence 
on his part, to fully stop his car before it collided with 
the rear of the Barney car. Swank asserted that the 
accident was unavoidable on his part. 

The trial of the case resulted in a verdict for appellants 
and a judgment dismissing the case. A motion for 
new trial was sustained and the judgment of dismissal 
was vacated. This appeal is from the order of the trial 
court granting a new trial of the case. 

The case of Barney v. Adcock, ante p. 179, 75 N. 
W. 2d 683, concerned the identical accident that is the 
basis of the present case. The plaintiff in the former 
case was the owner and operator of the automobile in 
which appellee in this case was a passenger. The evi- 
dence in the former case is outlined in the opinion. 
The proof in each case is in all material respects identi- 
cal except the part referring to the injuries and losses 
claimed by the respective plaintiffs. Reference to the 
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evidence will be made to the extent required in the dis- 
cussion of matters necessary to a decision in this case. 
The problem presented by the appeal is whether or 
not there was a legal reason for awarding appellee a new 
trial of the case. 

The trial court gave no reason for its action in sus- 
taining the motion of appellee and granting her another 
trial of the case. The duty on this appeal is on the ap- 
pellee to designate the error she contends exists in the 
record that justifies the action of the trial court. If there 
is a legal reason therefor it must exist in the record. 
Such a record will be scrutinized as closely and critical- 
ly as an order denying a new trial. Pongruber v. 
Patrick, 157 Neb. 799, 61 N. W. 2d 578; Vielehr v. Ma- 
lone, 158 Neb. 436, 63 N. W. 2d 497. 

Appellee argues in support of the order of the trial 
court awarding her new trial of the case that there 
was prejudicial error at the trial because of the state- 
ment in instruction No. 2 that: “This defendant (Ad- 
cock) claims that the negligence of Mr. Barney consisted 
of his driving his automobile in such a manner that 
he could not stop or slow his automobile or steer the 
same to his right and avoid an accident; and * * * 
this defendant asks that the plaintifi’s petition be dis- 
missed” and because of the statement in instruction No. 
3 that: “This defendant (Swank) further says that 
the contributing cause to the accident was negligence 
on the part of plaintiff’s driver, Carleton P. Barney, 
Jr., in driving his car in such a manner that he was un- 
able to slow or stop his automobile or steer same in 
such a manner as to avoid an accident; and this defend- 
ant asks that the plaintiff’s petition be dismissed.” 

It is not claimed that these were not a correct inter- 
pretation of allegations of the answers of appellants 
but total absence of evidence tending to prove any of 
the matters contained in the quoted statements is the 
essence of the objection of the appellee. There is no proof 
in the record tending to show that Barney improperly 
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or negligently operated his automobile; that he could 
not slow it, stop it, or steer it to his right or in any 
manner he desired; that he had opportunity or time to 
attempt to escape the collision after he was aware or 
was charged with notice of the impending accident; 
or that he could have in any manner avoided the collision 
of the Adcock car and the Swank car with the Barney 
automobile. The quoted statements are without sup- 
port in the evidence. It has been many times decided 
and recently repeated that it is prejudicial error for 
the trial court to set forth in an instruction to the jury 
matters of fact stated in a pleading which are without 
evidence tending to establish them. In Allen v. Clark, 
148 Neb. 627, 28 N. W. 2d 439, this court said: “It is 
reversible error for the court to include, in its in- 
structions to the jury, allegations of fact found in the 
pleadings but which have not been supported by any 
evidence.” See, also, State v. County of Cheyenne, 157 
Neb. 533, 60 N. W. 2d 593; Fuss v. Williamson, 159 
Neb. 525, 68 N. W. 2d 139; Fick v. Herman, 159 Neb. 
758, 68 N. W. 2d 622; Welstead v. Ryan Construction 
Co., 160 Neb. 87, 69 N. W. 2d 308; Doleman v. Burandt, 
160 Neb. 745, 71 N. W. 2d 521. 

The error in this respect was aggravated by instruc- 
tion No. 9 which stated that appellee was a guest in the 
Barney car at the time of the accident and “If you find 
that a proximate cause of the accident was due to negli- 
gence on the part of her own driver (Barney), either or 
(in) whole or in part, any such negligence of the driver 
is not imputed to her * * *.” There is no evidence that 
Barney was negligent. The possibility suggested by in- 
struction No. 9 that the jury might find that the negli- 
gence of Barney was a proximate cause of the accident 
was not only confusing but may have caused the jury to 
accept as proof of negligence on the part of Barney 
the matters quoted from instructions Nos. 2 and 3. 
There was no other matter presented to the jury con- 
cerning negligent conduct of Barney. The statements 
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quoted from instructions Nos. 2 and 3 were in conflict 
with the part of instruction No. 9 that advised the 
jury any negligence of the driver Barney would not 
be imputed to appellee. The court by instructions Nos. 
2 and 3 permitted the jury to consider negligence of 
Barney in the manner of driving his car and in failing 
to stop or move to the right in an attempt to avoid an 
accident. By instruction No. 9 the court told the jury 
that any negligence of Barney was immaterial and could 
not affect any right appellee had to recover against 
appellants. A quite similar situation was considered 
in Peterson v. Chicago, M. & St. P. Ry. Co., 101 Neb. 
3, 161 N. W. 1043, and the conclusion was stated: “It 
is erroneous to state to the jury by instructions that cer- 
tain allegations of negligence set forth in the petition 
are to be considered by it in making up its verdict, and 
also to tell the jury that such allegations should be dis- 
regarded by them. Unless from the whole record it 
is apparent the jury were not misled thereby, the error 
must be considered prejudicial, since it is impossible 
to know which of the directions it followed.” See, 
also, Bryant v. Modern Woodmen of America, 86 Neb. 
372, 125 N. W. 621, 27 L. R. A. N.S, 326, 21 Ann. Cas. 
365; Sanderson v. Huffman, 132 Neb. 321, 271 N. W. 
870; Hief v. Roberts Dairy Co., 138 Neb. 885, 296 N. 
W. 331; Harsche v. Czyz, 157 Neb. 699, 61 N. W. 2d 
265. It is not apparent from the record and it can- 
not be ascertained that the jury was not misled by the 
error in and inconsistency of these instructions. It can- 
not be said that appellee was not prejudiced thereby. 
The accident with which this case is concerned hap- 
pened on U. S. Highway No. 6 about 9 miles west of 
Omaha near an overpass over the highway. There 
was a large, deep cut through high ground at that lo- 
cation extending from east to west for several hundred 
feet. The road was slippery because of ice in that loca- 
tion for a considerable distance. The highway was 
generally in normal condition for travel. None of the 
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parties concerned in the happenings resulting in this 
litigation knew of ice on it and none of them had ex- 
perienced difficulty in using it the day of the accident 
except at or near the place where it occurred. The 
highway was well equipped with lines and signs to 
guide and warn travelers thereon. The highway was 
about 40 feet wide and had four lanes, two for west- 
bound travel and two for eastbound travel. 

The time of the accident was about noon on January 
4, 1953. The day was clear and cold. A large semi- 
trailer truck was traveling west in the extreme north 
or outer lane of the highway. It was followed by a 
car operated by Chester Johnson. Barney was driving 
his car behind the Johnson car and he was followed 
by Swank. Johnson passed the truck and when he at- 
tempted to return to the outer lane of the highway his 
car went into a skid, control of it was lost, and because 
of this it and the Adcock car, proceeding from the west 
to the east, collided. The Adcock car went out of con- 
trol, moved northeast to the north side of the road 
and collided nearly head-on with the Barney car in 
which appellee was riding as a guest. The Barney car 
was traveling in the south or inner lane of the high- 
way for westbound traffic. Swank was operating his 
car in this lane following the Barney car traveling 
45 to 50 miles per hour approaching the place where 
the overpass crossed the highway. 

Swank knew there were vehicles traveling ahead 
of him. The first indication of trouble he observed 
was the Adcock car about 200 or 250 feet away from 
him coming from the left or south across the highway 
to the north. Swank was something like 200 feet east 
of the truck and he saw it starting to jackknife with the 
rear end of the trailer moving south toward the center of 
the highway. He immediately used the brakes on his 
car. He “pumped” them on and off because he sup- 
posed the highway was slippery in view of the movement 
of the truck. He was then about 100 feet behind the 
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Barney car and had decreased the speed of his car to 
35 to 40 miles per hour. He did not attempt to turn his 
car to the north into the outside lane of the highway 
which was clear at that time. He was unable to stop his 
car and it collided with the rear of the Barney car 
at about the time the Adcock car collided with its front 
end. The Barney car was substantially destroyed and 
appellee sustained serious injuries. 

Section 39-749, R. R. S. 1943, provides in part: “The 
driver of a motor vehicle shall not follow another 
vehicle more closely than is reasonable and prudent, 
having due regard to the speed of such vehicles and 
the traffic upon and condition of the highway.” It is 
firmly established in this jurisdiction as a general rule 
that it is negligence for a motorist to operate his ve- 
hicle on a highway in such a manner that he cannot 
stop it and avoid a collision with an object within his 
range of vision in the direction he is traveling. Nothing 
will excuse his failure to see what is plainly in sight. 
If he does not see it must be concluded that he is not 
alert to the situation and if he does see and does not 
avoid a collision he does not have the required control. 
Armer v. Omaha & C. B. St. Ry. Co., 151 Neb. 431, 
37 N. W. 2d 607. 

In Murray v. Pearson Appliance Store, 155 Neb. 860, 
54 N. W. 2d 250, the court said: “As a general rule it 
is negligence as a matter of law for a motorist to drive 
an automobile on a highway in such a manner that he 
cannot stop in time to avoid a collision with an object 
within the range of his vision.” See, also, Doleman 
v. Burandt, supra. 

In Buresh v. George, 149 Neb. 340, 31 N. W. 2d 
106, the reason of this rule is stated: “The basis of this 
rule is that a driver of an automobile is legally obli- 
gated to keep such a lookout that he can see what is 
plainly visible before him and that he cannot relieve 
himself of that duty. And, in conjunction therewith, 
he must so drive his automobile that when he sees the 
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object he can stop his automobile in time to avoid it. 
* * * There is nothing that will excuse his failure to see 
what was plainly in sight if he had maintained a proper 
lookout.” 

There are exceptions to the general rule stated above, 
Miers v. McMaken, 147 Neb. 133, 22 N. W. 2d 422. The 
general rule has no application in any case when reason- 
able minds might differ on whether or not the operator 
of a motor vehicle exercised the care and caution re- 
quired of a reasonably careful and cautious person 
under the circumstances of the particular situation. 
Miers v. McMaken, supra; Haight v. Nelson, 157 Neb. 
341, 59 N. W. 2d 576; Fulcher v. Ike, 142 Neb. 418, 6 N. 
W. 2d 610; Fick v. Herman, supra. 

Swank contends that ice upon a highway may be 
considered the proximate cause of a vehicle becoming 
unmanageable and colliding with another vehicle. He 
says that he may not be reasonably charged with the 
duty of anticipating that the Adcock car would collide 
with the Barney car and substantially stop its progress 
as it was traveling west and that the condition of the 
road would prevent Swank from stopping his car be- 
fore it collided with the Barney car. He thinks that 
such intervening circumstances were the proximate 
cause of the resulting damages sought to be recovered 
in this case. 

Actionable negligence exists when the injury and 
loss are the proximate result thereof. The proximate 
result must be the natural and probable consequence 
which ought to have been foreseen or reasonably antici- 
pated in the light of the attendant circumstances and an 
injury is not actionable if it would not have resulted 
from the alleged negligence but for the interposition of a 
new and independent cause. Proximate cause, as used 
in the law of negligence, is that cause which in the 
natural and continuous sequence, unbroken by an effi- 
cient intervening cause, produces the injury, and with- 
out which the injury would not have occurred. An 
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efficient intervening cause is a new and independent 
force which breaks the causal connection between the 
original wrong and the injury. The cause of an injury 
is that which actually produces it while the occasion is 
that which provides an opportunity for the causal 
agency to act. An assumed cause of action may some- 
times be merely a condition and not the real cause. The 
existence or activities of inanimate things are usually 
mere conditions and not causes. In Murray v. Pear- 
son Appliance Store, supra, this court said: “The ex- 
istence or presence of smoke, snow, fog, mist, blinding 
headlights, or other similar elements which materially 
impair or wholly destroy visibility are not to be deemed 
intervening causes but rather as conditions which im- 
pose upon the drivers of automobiles the duty to assure 
the safety of the public by the exercise of a degree 
of care commensurate with such surrounding circum- 
stances.” See, also, Ricker v. Danner, 159 Neb. 675, 
68 N. W. 2d 338. 

Ice upon a highway is not generally considered an 
independent, intervening causal factor that relieves 
a motor vehicle operator from responsibility for the 
result of his negligence. In Allen v. Clark, supra, the 
court observed: “Now, in the case at bar, there was 
ice in the highway, where defendant was driving too 
fast to avoid the collision, but the existence of this 
ice might well have been anticipated by an ordinarily 
careful driver, for in a case in which smoke made it im- 
possible to see another car, this court said: ‘In such a 
case, the smoke is a condition which the jury should 
consider in connection with the other evidence in de- 
termining the question of negligence.’ Anderson v. 
Byrd, 133 Neb. 483, 275 N. W. 825.” 

In King v. Carnahan, 61 Ohio App. 84, 22 N. E. 2d 
436, the defendant sought to excuse his liability for 
the collision of his truck operated by his employee 
with an automobile because an area of the highway 
coated with ice was obscured by a curve in the road 
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until the truck was within about 200 feet of the iced 
area of the road. Defendant argued that these facts 
constituted a legal excuse for violation of the provision 
of the statute which prohibited any person from driving 
a motor vehicle upon a public highway at a greater 
speed than would permit him to bring it to a stop with- 
in the assured clear distance ahead. The court re- 
jected the argument of defendant by this language: 
“A consideration of these facts discloses that they all 
relate to the condition of the surface and other condi- 
tions of the highway and are such facts as it is the 
duty of the driver of a motor vehicle under the statute 
to take into consideration in operating his motor ve- 
hicle, and none of them relates to an independent, in- 
tervening causal factor; and such facts, therefore, do not 
constitute a legal excuse for the violation of the pro- 
visions of said section by the operator of defendant’s 
truck.” 

A condition of ice on a highway being accepted as 
the proximate cause of an accident thereon is that the 
proof must be that the accident would in some way 
have occurred by virtue of the existence of the ice even 
if the motorist had not been negligent. In Colas v. 
Grzegorek, 207 F. 2d 705, the United States Court of 
Appeals said: “In order for accident to be solely at- 
tributable to icy condition of highway, it must be evident 
that accident would in some manner have happened 
because of ice even if motorist had not been negligent.” 
See, also, Hickey v. Missouri Pacific R. R. Corp., 8 F. 
2d 128; McDowell v. Interstate Oil Co., 208 Iowa 641, 
224 N. W. 58, corrected on rehearing 225 N. W. 855; Hart 
v. Wabash R. R. Co., 177 F. 2d 492; Restatement, Torts, 
§ 432, p. 1161. 

The record does not make it evident that the accident 
would in some manner have happened because of the 
ice even if all the participants had been free from negli- 
gence. Swank did not establish any fact exempting him 
from the operation of the general rules above quoted. 
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His failure to have his car under proper control was 
clearly the proximate cause of its collision with the 
Barney car. The contention of appellee that Swank 
was guity of negligence as a matter of law is correct. 
The order granting a new trial of this cause should 
be and it is affirmed. 
AFFIRMED. 
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CHAPPELL, J. 
This action was brought by the State of Nebraska ex 
rel. William G. Line, county attorney, as plaintiff, seek- 
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ing to permanently enjoin defendants Kenneth Grant 
and Elno Grant, doing business as Grant Chevrolet Com- 
pany, and their employees, from conducting an alleged 
lottery upon described premises in Fremont. The trial 
court forthwith issued a temporary injunction and de- 
fendants thereafter answered, denying generally and 
alleging that their scheme was not a lottery, since the 
element of consideration was not involved. 

After hearing on the merits the trial court rendered 
judgment which found and adjudged that defendants 
were conducting a lottery and permanently enjoined 
the scheme. Defendants’ motion for new trial was over- 
ruled and they appealed, assigning in effect that the 
judgment was not sustained by the evidence but was 
contrary thereto and contrary to law. We conclude 
that the assignments should not be sustained. 

Citing State ex rel. Hunter v. Fox Beatrice Theatre 
Corp., 133 Neb. 392, 275 N. W. 605, and State ex rel. 
Hunter v. Omaha Motion Picture Exhibitors Assn., 139 
Neb, 312, 297 N. W. 547, defendants conceded that in 
order for a scheme to be a lottery, it must contain the 
three elements of prize, chance, and consideration. 
They also conceded that their scheme contained the 
elements of prize and chance, but argued that it did 
not contain the element of consideration. The sole ques- 
tion then is whether or not, in the light of facts and 
applicable law, defendants’ scheme contained the ele- 
ment of consideration in order to make it a lottery. 
Upon trial de novo we conclude that it did. 

The undisputed evidence was substantially as fol- 
lows: Defendants Kenneth Grant and Elno Grant were 
a partnership doing business as Grant Chevrolet Com- 
pany on described premises in Fremont. They were 
new car dealers for Chevrolet and Cadillac Divisions 
of General Motors Corporation. They bought and sold 
new and used automobiles, trucks, and accessories, and 
operated a general service garage in connection with such 
business. 
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On Tuesday, February 15, and Wednesday, February 
16, 1955, defendants placed advertisements in the Fre- 
mont Guide and Tribune, a legal newspaper in general 
circulation in Dodge County. Insofar as important here, 
the advertisements read: “It’s Here—Fascinating Chev- 
rolet Exhibits—1955 Chevrolet Featurama—Win a Kid- 
die Convertible—Free Fun For All. 

“Fascinating Exhibits and Fun for the Entire Family. 
We're inviting everybody in town to come in and see 
our own personal 1955 auto show, the Chevrolet Featur- 
ama. We have gleaming, life-size exhibits of Chevro- 
let engineering features at work. We have exhibits 
you can actually operate yourself ... and have fun 
operating. Also, we would like to invite you to take 
this opportunity to drive the 1955 Motoramic Chev- 
rolet and experience its great new features on the road. 
So, come in soon ... to the thrilling Chevrolet Featur- 
ama for 1955. 

“Bring the children. They’ll love a ride in the Chev- 
rolet Kiddie Convertible. Here’s a special feature to 
thrill the youngsters! The Chevrolet Kiddie Converti- 
ble is a miniature sidewalk-sized version of the 1955 
Chevrolet. The car is mounted on a special base that 
gives an exciting ride effect. It’s great fun for the chil- 
dren—they’ll love a ride in the Chevrolet Kiddie 
Convertible. 

“Free Drawing! Your child can win a Kiddie Con- 
vertible. Some lucky boys and girls are actually going 
to win Kiddie Convertibles. We’re having two grand 
drawings, one on Thursday, Feb. 17 and another on 
Saturday, Feb. 19. Get in soon and enter your child’s 
name! 

“Come see the 1955 Chevrolet Featurama. Feb. 16, 
17, 18 & 19—8:00 A. M. to 9:00 P. M. Daily. Grant 
Chevrolet Co.” 

Unless restrained, defendants intended to conduct the 
chance drawing of names registered at their place of 
business on typical registration cards. In that connec- 
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tion, it was necessary for persons registering to fill out 
a registration card giving their child’s name, age, ad- 
dress, telephone number, and the year, make, and model 
of cars they were driving. The parents were supposed 
to complete and sign the registration card, but many 
children filled out such cards all by themselves. 

A registration desk was located in about the center 
of defendants’ new car showroom where -there were 
several new Chevrolet cars and trucks, Chevrolet en- 
gineering exhibits, and promotional literature. Other 
products and services, including a Kiddie Convertible 
ride, and defendants’ offices, were located in the im- 
mediate vicinity. 

Registrants were not required to advance any money 
or make any purchases in order to register or to be 
present at the drawing in order to win. It was neces- 
sary for persons to enter defendants’ new car sales- 
room and pass by the new Chevrolet automobiles, trucks, 
and Chevrolet engineering exhibits, in order to register, 
and the completed registration cards were deposited 
in a box at the registration desk. Winners were de- 
termined by chance drawings made from such regis- 
tration cards, and prizes for the winners were to be as 
described in exhibits attached thereto. There were two 
prizes. Each was a child’s Chevrolet Kiddie Conver- 
tible worth $60, to be awarded to children under 12 
years of age. The purpose of conducting the scheme 
was to advertise defendants’ business, induce people to 
come into their place of business, look at defendants’ 
exhibits, and buy merchandise, and to generally stimu- 
late defendants’ business as a new car dealer, 

In 34 Am. Jur., Lotteries, § 2, p. 647, it is said: “Where 
the term ‘lottery’ is not defined by a statute directed 
against it, it has been stated that a definition which 
includes as an element the evil which the statute was 
intended to prevent must be adopted.” 

On the other hand, as this court said in State ex rel. 
Hunter v. Omaha Motion Picture Exhibitors Assn., 


214 NEBRASKA REPORTS [VoL. 162 


State ex rel. Line v. Grant 


supra: “‘No sooner is it defined by a court than in- 
genuity evolves some scheme within the mischief dis- 
cussed, but not quite within the letter of the definition 
given.’” 

In Lucky Calendar Co. v. Cohen (N. J.), 117 A. 2d 
487, a recent exhaustive opinion citing many authorities 
and involving facts comparable in all material respects 
with those here involved, the court said: “In deciding 
whether the facts in the case at bar constitute a lottery, 
we must resort to the accepted method of determining 
the meaning of a statute: we must look first to the 
mischief to be remedied and then to the means taken 
by the Legislature to achieve that end. * * * Where 
the Legislature has gone to such lengths as it has here 
to achieve a desired objective, we are bound in the 
process of statutory construction to give due weight 
to every word employed by it in an effort to give effect 
to the legislative intent.” 

It is in such manner that we are required to construe 
and apply our own clear all-inclusive Constitution and 
related lottery statutes in the light of authorities which 
involved comparable statutes, facts, and circumstances. 

In that connection, Article III, section 24, Constitution 
of Nebraska, provides in part: ‘The Legislature shall 
not authorize any game of chance, lottery or gift enter- 
prise * * *.” An apparent exception follows, but it 
requires no discussion here except to say that such 
exception did not declare a new policy in this state with 
reference to lotteries or games of chance. State ex rel. 
Hunter v. The Araho, 137 Neb. 389, 289 N. W. 545. 

Section 28-961, R. R. S. 1943, provides in part: ‘“Who- 
ever opens, sets on foot, carries on, promotes, makes or 
draws, publicly or privately, any lottery or scheme of 
chance, of any kind or description, by whatever name, 
style or title the same may be denominated or known; 
or by such ways and means exposes or sets to sale any 
house or houses, lands or real estate, or any goods or 
chattels, cash or written evidences of debt, or certifi- 
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cates of claims, or any thing or things of value what- 
ever,” shall be punished as provided therein. 

Also, section 28-962, R. R. S. 1943, provides in part: 
“Whoever vends, sells, barters or disposes of any lot- 
tery ticket or tickets, order or orders, device or devices 
of any kind, for or representing any number of shares, 
or any interest in any lottery, or scheme of chance, or 
opens or establishes as owner or otherwise any lottery 
or scheme of chance in this state, or is in any way con- 
cerned in any lottery or scheme of chance, by acting as 
owner or agent in this state for or on behalf of any 
lottery or scheme of chance to be drawn, paid or carried 
on, either out of or within this state,” shall be punished 
as provided therein. 

Further, section 28-963, R. R. S. 1943, provides in part: 
“Tf any person shall by printing, writing, or in any other 
way, publish an account of any lottery or scheme of 
chance of any kind or description, to be carried on, held 
or drawn, either out of or within the State of Nebraska, 
by whatever name, style or title the same may be de- 
nominated or known, stating when or where the same 
is to be drawn, or the prizes therein or any of them, or 
any information in relation to such prizes or any of 
them, or the price of a ticket, show or chance therein, 
or where any ticket may be obtained, or in any way aid- 
ing or assisting in the same, or in any way giving pub- 
licity to such lottery or scheme of chance,” shall be pun- 
ished as provided therein. 

Such sections of our statutes were originally enacted 
at the same time in 1873 and then became a part of our 
criminal code. Since that time they have illustrated 
the clear and unlimited all-inclusive restrictions which 
the Legislature, by constitutional mandate, has imposed 
upon the publication, promotion, and conduct of lotteries 
or schemes of chance, “of any kind or description, by 
whatever name, style or title the same may be denom- 
inated or known.” 

In the promotion and conduct of lotteries or schemes 
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of chance the elements of prize and chance are usually 
present because attractively desirable, and the only al- 
ternative in order to avoid condemnation as a lottery 
or scheme of chance is to attempt in some manner to 
eliminate or to attempt by some new artifice to conceal 
the element of consideration. That situation is pre- 
sented in the case at bar. 

Concededly, there are authorities supporting defend- 
ants’ contention that the element of consideration is not 
present and the scheme is not a lottery unless the par- 
ticipants contribute money, property, or substantial 
time or services in return for the right to participate. 
Yellow-Stone Kit v. State, 88 Ala. 196, 7 So. 338, 16 
Am. S. R. 38, 7 L. R. A. 599; People v. Cardas, 137 Cal. 
App. 788, 28 P. 2d 99; and State v. Hundling, 220 Iowa 
1369, 264 N. W. 608, 103 A. L. R. 861, are examples of 
such cases. Such two last-cited cases went so far as 
to hold that a “bank night” scheme was not a lottery. 
In that regard, such schemes were identical in all ma- 
terial respects with that involved in State ex rel. Hunter 
v. Fox Beatrice Theatre Corp., supra, wherein we held 
that such a scheme was a lottery. In that opinion this 
court said with reference to the scheme: “Its tendency 
is to draw people without tickets in crowds in front of 
theaters for something they did not buy or earn, a place 
of idleness. It encourages in men and women the gamb- 
ling instinct and the propensity to sustain life on the 
industry and earnings of others. Idleness, pauperism 
and crime are some of its bitter fruits. It helps to de- 
stroy the initiative essential to individual livelihood 
and good citizenship. It increases the burdens of law 
enforcement which fall on the people generally through- 
out the state, as shown by court records. The lottery 
laws are directed against these and other evils and it 
is the duty of courts to give effect to the remedies when 
properly invoked by prosecuting officers.” 

In order to give force and effect to statutes compar- 
able with our own, the great weight of authority has 
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adopted the basic contract theory of consideration, hold- 
ing that the element of consideration is present if there 
is a benefit to the promisor who is the promoter of the 
scheme, or if there is a detriment to the promisee who 
is the contestant or holder of a chance for the prize. 
Maughs v. Porter, 157 Va. 415, 161 S. E. 242; State v. 
Greater Huntington Theatre Corporation, 133 W. Va. 
252, 55 S. E. 2d 681; State v. Wilson, 109 Vt. 349, 196 A. 
757; State v. Jones, 44 N. M. 623, 107 P. 2d 324; State 
ex rel. Draper v. Lynch, 192 Okl. 497, 137 P. 2d 949; 
Knox Industries Corp. v. State (Okl.), 258 P. 2d 910; 
Herald Publishing Co. v. Bill, 142 Conn. 53, 111 A. 2d 
4; Lucky Calendar Co. v. Cohen, supra; State ex rel. 
Regez v. Blumer, 236 Wis. 129, 294 N. W. 491; State v. 
Laven, 270 Wis. 524, 71 N. W. 2d 287. 

The foregoing are factually comparable in every ma- 
terial respect with that at bar, and all concluded that 
the element of consideration was present and the 
schemes involved were lotteries. Their basic reasoning 
is illustrated by State ex rel. Regez p. Blumer, supra, 
wherein the court said: “It is manifest that we have 
here the prize and the chance. The only remaining ele- 
ment of a lottery is a consideration. The trial court 
was of the opinion that the facts of the registrants’ go- 
ing to the store each day to get the daily coupon, and 
that the operation of the scheme paid the defendant or 
he would not operate it, constitute a consideration. 
Consideration consists in a disadvantage to the one party 
or an advantage to the other. We here have both.” 
Such case and the reasoning therein was cited and ap- 
proved by that same court as recently as State v. Laven, 
supra, 

In that connection, the only fundamental difference 
between the case at bar and the scheme presented in 
State ex rel. Hunter v. Omaha Motion Picture Exhibi- 
tors Assn., supra, is that in such case two registration 
cards were required, while the scheme in the case at 
bar required but one. _In that opinion we said: “Its 
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purpose is not to give away the prize as a gift. It is con- 
ceived in the hope of financial gain. It is merely an 
inducement to try one’s luck in a gamble for compara- 
tively large stakes. As a disguised lottery, pretending 
that it has all the virtues of good advertising, it at- 
tracts thousands of persons who would have nothing to 
do with it as an unmasked lottery.” 

In 54 C. J. S., Lotteries, § 2, p. 848, it is said: “The 
consideration required as an essential element of a lot- 
tery need not be great, and, in general, may be money 
or any other thing of value. Some authorities hold that 
the presence or absence of consideration is measured by 
the usual tests applicable in the law of contracts, that 
consideration may consist of a benefit to the person 
conducting the scheme, or an inconvenience or disadvan- 
tage to the promisee, and hence that money or some- 
thing of actual pecuniary value need not be directly 
given for the right to compete.” 

It has long been the rule, as stated in Thomas, Law 
of Lotteries, Frauds and Obscenity in the Mails, § 16, 
p. 35, after citing numerous authorities: “Where a 
promoter of a business enterprise, with the evident de- 
sign of advertising his business and thereby increasing 
his profits, distributes prizes to some of those who call 
upon him or his agent, or write to him or his agent, or 
put themselves to trouble or inconvenience, even of a 
slight degree, or perform some service at the request 
of and for the promoter, the parties receiving the prize 
to be determined by lot or chance, a sufficient consider- 
ation exists to constitute the enterprise a lottery though 
the promoter does not require the payment of anything 
to him directly by those who hold chances to draw 
prizes.” Such statement was quoted with approval in 
State v. Wilson, supra, which also quoted with ap- 
proval a related part of the opinion in Maughs v. 
Porter, supra. 

We also approve such statement and the reasoning 
of related authorities heretofore cited. Therefore, we 
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conclude that the scheme here involved was a lottery 
prohibited by our Constitution and statutes. To hold 
otherwise would give no force or effect to the clear and 
unmistakable language used therein, and would loose a 
flood of competitive, fanciful schemes upon all busi- 
ness in general in order to promote their interests and 
increase their profits at the expense of the public. To 
hold otherwise would also encourage promotion of the 
gambling instinct, not only among adults but also among 
the children of this state, which our Constitution and 
statutes clearly intended to prevent. 

Finally, defendants in argument would have us de- 
fine “consideration” as “the payment of money for the 
purchase of merchandise, chance or admission ticket, 
or as payment on an account, or requires an expendi- 
ture of substantial effort or time” as distinguished 
from mere registration of one’s name “at a store in order 
to be eligible for the prize” in conformity with a ruling 
made by the Solicitor General who thereby construed a 
federal lottery statute for the United States Postal De- 
partment. Defendants also attempted to support such 
contention by citing Federal Communications Commis- 
sion v. American Broadcasting Co., 347 U. S. 284, 74 
S. Ct. 593, 98 L. Ed. 699, which sustained that ruling 
in the light of failure by Congress to enact legislation 
overriding it. A like claim made by defendant in 
Lucky Calendar Co. v. Cohen, supra, was found to 
have no merit. In disposing of such contention, that 
court cited Phalen v. Commonwealth of Virginia, 8 
How. 163, 12 L. Ed. 1030, which has never been over- 
ruled, and said: “In contrast it must be borne in 
mind that we are here dealing with the broadest kind of 
state statute that legislative language could devise to 
prevent lotteries and one that has been carefully con- 
strued by our courts to give effect to the clear legis- 
lative intent against lotteries by whatever course of 
legal reasoning that may have been employed to reach 
the result of enforcing the statute.” The statement is 
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applicable and controlling here. Defendants’ conten- 
tion should not be sustained. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All] costs are taxed to defendants. 

AFFIRMED. 


THE FIDELITY AND CASUALTY COMPANY OF NEW YORK ET 
AL., APPELLANTS, v. RUTH KENNARD, APPELLEE. 
75 N. W. 2d 553 


Filed March 16, 1956. No. 33914. 


1. Workmen’s Compensation. Under the Workmen’s Compensation 
Act either party at interest may file a petition in the Work- 
men’s Compensation Court. 


2. All disputed claims for workmen’s compensation shall 
be submitted to the Workmen’s Compensation Court for a find- 
ing, award, order, or judgment. 

3. The Workmen’s Compensation Act creates new rem- 


edies and new liabilities. The manner in which it operates is 
to be found under the legislation itself. 

4. Workmen’s Compensation: Appeal and Error. On any appeal 
to this court in a workmen’s compensation case the cause will 
be here considered de novo upon the record. 

5. Workmen’s Compensation. Walking to and from the street and 
a building where one is employed is a necessgry incident of the 
employment, and an injury sustained in so doing is compensable. 

Where the work, or an incident thereto, exposes the 
employee to the happening of an event causing an accident, the 
accident arises out of the employment. 

7. Workmen’s Compensation: Attorney and Client. The right to 
tax attorney’s fees in compensation cases is purely statutory. 

By statute the right to attorney’s fees in a 

compensation case relates to a specific situation. An employee 

failing to come within the statute is not entitled to attorney’s 
fees to be allowed and taxed as costs. 


APPEAL from the district court for Douglas County: 
Patrick W. Lyncu, Jupcr. Reversed and remanded with 
directions. 
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Brown, Crossman, West, Barton & Quinlan, for ap- 
pellants. 


Schrempp & Lathrop, for appellee. 


Heard before Summons, C. J., CarRTER, MEssMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Messmorg, J. 

This action was commenced by the Fidelity and 
Casualty Company of New York, the insurance carrier 
for workmen’s compensation for the Castle Hotel Com- 
pany, a limited partnership, and the Boss Hotels Com- 
pany, a corporation, in the Workmen’s Compensation 
Court, the Castle Hotel Company and the Boss Hotels 
Company being brought into the action as parties plain- 
tiff, against Ruth Kennard, an employee of the Castle 
Hotel Company who was injured in an accident claimed 
by the plaintiffs to have arisen out of and in the course 
of her employment, as defendant. Hearing was had 
before a judge of the Workmen’s Compensation Court. 
Thereafter an award was entered in favor of the de- 
fendant. From the award and judgment of the said 
court, the defendant appealed to the district court. 
Trial was had in the district court. The district court 
entered judgment finding that the accident to Ruth 
Kennard concerned therein was not within the provisions 
of the Nebraska Workmen’s Compensation Act. The 
judgment of the Workmen’s Compensation Court was 
vacated and set aside. The Fidelity and Casualty Com- 
pany of New York, Boss Hotels Company, a corporation, 
and the Castle Hotel Company, the employer, filed a 
motion for new trial. The motion for new trial was 
overruled. From this ruling said parties appealed to 
this court. 

For convenience we will hereinafter refer to Ruth 
Kennard as Kennard, or as appellee, and to the other 
parties as appellants or, with reference to the Castle 
Hotel Company, as employer. 

We believe the first proposition to determine on this 
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appeal is the contention of the appellee that the Work- 
men’s Compensation Court acquires jurisdiction only by 
the filing of a valid claim, and that in the instant 
case no valid claim was filed in the Workmen’s Com- 
pensation Court for the reason that the appellee did 
not file a claim therein and claimed no rights under the 
Workmen’s Compensation Act. 

In connection with this contention, the appellee filed 
a motion in this court to dismiss the appeal. Ruling 
thereon was reserved until this case was heard on its 
merits. The motion alleged that the appellee had filed 
a common law action in the district court for Douglas 
County against the appellants wherein she prayed for 
damages for personal injuries sustained by her on ac- 
count of the negligence of the appellants, Boss Hotels 
Company and the Castle Hotel Company; that the ap- 
pellants filed an answer to the common law action; 
that the appellee never had claimed to be under the 
Nebraska Workmen’s Compensation Act; that the ap- 
pellants had made certain voluntary payments to her 
by way of drafts which she had not cashed, and also 
voluntarily paid certain medical bills, which payment 
could not be prevented by the appellee; that the present 
action constituted an attempt by appellants to have the 
validity of a common law defense prejudged by a court 
of equity; and that if the appellee was under the Work- 
men’s Compensation Act at the time of her injury, the 
same was a defense to the common law action pending 
between the parties. Appellee moved to have the appeal 
dismissed. 

The transcript discloses that on September 21, 1954, 
the Fidelity and Casualty Company of New York, the 
insurance carrier for the Boss Hotels Company and 
Castle Hotel Company, the latter being brought into 
the action as plaintiffs later, filed its petition in the 
Nebraska Workmen’s Compensation Court making Ruth 
Kennard, an employee of the Castle Hotel the appellee 
here, defendant. This petition alleged payments of 
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compensation benefits to the defendant for temporary 
total disability for 7 weeks, from March 10, 1954, to 
April 27, 1954, at the rate of $26 per week, or the total 
sum of $182; that in addition, hospital, medical, and 
drug bills on behalf of the defendant were paid as fol- 
lows: To Doctors Hospital, Omaha, $195.05; to Drs. - 
Simonds, Hardy, and McArdle, Omaha, for X-rays, $40; 
to John O’Brien, druggist, $6.15, a total of $241.20. 
The petition further alleged that after the payment 
of the aforesaid compensation benefits and hospital, 
medical, and drug bills, the defendant, through her 
attorney asserted a common law action against her em- 
ployer, the Castle Hotel Company; that no suit had 
been instituted by any of the parties thereto prior to 
the filing of this petition; that following the assertion 
of a common law liability against the employer, the 
insurance carrier discontinued the payments of weekly 
compensation for temporary total disability as of April 
27, 1954; and that the attending physician stated that the 
temporary total disability continued until May 17, 1954, 
when defendant was or should have been able to resume 
work. The petition prayed that a hearing be had be- 
fore the Workmen’s Compensation Court and that an 
adjudication be made by said court that this case was 
one falling within the province and jurisdiction of the 
Nebraska Workmen’s Compensation Court; that the 
rights and liabilities of the parties be determined; and 
that plaintiff be awarded such relief as to which it may 
be entitled under the provisions of the Workmen’s 
Compensation Act. 

To the above petition the defendant filed an answer. 
In the answer she denied that the accident came under 
the provisions of the Nebraska Workmen’s Compensation 
Act, and alleged affirmatively that because of the negli- 
gence of the Boss Hotels and the Castle Hotel, she suf- 
fered her injury, and that she had her action at com- 
mon law against the said hotels. 

The case was heard before a judge of the Nebraska 
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Workmen’s Compensation Court on November 22, 1954, 
and award was entered on January 20, 1955, wherein the 
court made findings as follows: That the defendant 
was receiving an average weekly wage in excess of 
$39 per week which was sufficient to entitle her to the 
maximum compensation payments of $26 per week; 
that the defendant had been paid 7 weeks compensation 
for temporary total disability but was entitled to an 
additional 3 weeks and 5 days compensation at the 
rate of $26 a week for temporary total disability; and 
that an additional amount was due her in the sum of 
$96.57 and plaintiffs were liable for the bill due Dr. 
Max Block in the sum of $158. The court also found 
that the case fell within the purview of the Nebraska 
Workmen’s Compensation Act. Judgment was entered 
in accordance with the findings. 

The defendant appealed directly to the district court, 
filing her petition on appeal on January 31, 1955. In 
her petition she prayed the award made in the Ne- 
braska Workmen’s Compensation Court be vacated and 
set aside; that the court find and determine that the 
accident therein concerned did not fall under the pro- 
visions of the Nebraska Workmen’s Compensation Act; 
that if, however, the court should find that said acci- 
dent did come within the act, the plaintiffs should pay 
any and all medical and hospital bills and temporary 
disability compensation, together with permanent partial 
disability which defendant sustained as a result of said 
accident. 

The appellants filed an answer to the appellee’s 
amended petition in the district court on August 4, 
1955. It is apparent that the appellants commenced an 
action in the Nebraska Workmen’s Compensation Court 
prior to the time that the appellee commenced her com- 
mon law action in the district court. We find nothing 
in the record to the contrary. 

Section 48-173, R. R. S. 1943, provides in part: “In 
all cases involving a dispute with reference to work- 
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men’s compensation, either party at interest, without 
cost, either in person or by attorney, may file with the 
court a verified petition setting forth the names and 
places of residence of the parties and the facts relating 
to the employment at the time of the injury for which 
compensation is claimed, the injury in its extent and 
character, the amount of wages being received at the 
time of the injury, the knowledge of or notice to the 
employer of the occurrence of such injury and such 
other facts as may be considered necessary for the in- 
formation of the court, and also stating the matter or 
matters in dispute and the contention of the petitioner 
with reference thereto.” 

In Krajeski v. Beem, 157 Neb. 586, 60 N. W. 2d 651, this 
court said: “With reference to the time for filing a 
petition in the Workmen’s Compensation Court in case 
of a dispute, which section 48-173, R. R. S. 1943, pro- 
vides may be done by either party, * * *.” 

Section 48-161, R. R. S. 1943, provides: “All dis- 
puted claims for workmen’s compensation shall be sub- 
mitted to the Nebraska Workmen’s Compensation Court 
for a finding, award, order or judgment.” 

In Miller v. Schlereth, 151 Neb. 33, 36 N. W. 2d 497, 
this court said, with reference to the Workmen’s Com- 
pensation Act: “The act creates new remedies and new 
liabilities. The manner in which it operates is to be 
found under the legislation itself. See, Perry v. Huff- 
man Automobile Co., 104 Neb. 211, 175 N. W. 1021, 
179 N. W. 501; Ashton v. Blue River Power Co., 117 
Neb. 661, 222 N. W. 42.” 

We conclude that appellants had the legal right to 
commence an action in the Nebraska Workmen’s Com- 
pensation Court, that the contention of the appellee 
cannot be sustained, and her motion to dismiss the appeal 
is overruled. 

On any appeal to this court in a workmen’s compen- 
sation case the cause will be here considered de novo 
upon the record. See, Myszkowski v. Wilson & Co., 
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Inc., 155 Neb. 714, 53 N. W. 2d 203; Jones v. Yankee 
Hill Brick Mfg. Co., 161 Neb. 404, 73 N. W. 2d 394. 

The record discloses that the Castle Hotel is situated 
on the west side of Sixteenth Street in Omaha. The 
main entrance is to the east and is about in the center 
of the building. The entrance is recessed in from the 
west edge of the sidewalk running along the east front 
of the hotel building approximately 6 feet. The en- 
trance has double doors which are located 5 feet 7 inches 
west of the east edge of the terrazzo floor of the en- 
trance. The terrazzo floor of the entrance is 13 feet 
514 inches north and south in length at the east building 
line of the structure. The words “Hotel Castle” are 
formed in the terrazzo floor of the entrance. The dou- 
ble doors leading into the lobby of the hotel are of 
glass and wood and have three chrome handle bars on 
each door. The recess to the building is contiguous to the 
Castle Hotel and is covered with terrazzo flooring, 
which meets the west line of the sidewalk approxi- 
mately 6 feet from the doors, and the inset of the area 
is then 6 feet approximately west of the west line of 
the sidewalk, and inside, or west of the exterior walls 
of the building on each side of the entrance, 

A houseman employed by the Castle Hotel and doing 
work which included janitor work, testified that on 
March 3, 1954, he was mopping the lobby of the hotel. 
He saw Kennard approach from the north and turn to- 
ward the front doors of the hotel. He had finished 
mopping the terrazzo floor and dried it off as best he 
could. He stood on the inside of the doorway to notify 
people that the floor was slick. Kennard walked up 
to the right-hand door and reached for it, to enter the 
hotel. This was about 8:30 or 8:45 a. m. She slipped 
and fell. He was in a position to open the door. She 
was lying entirely in the area of the terrazzo floor. He 
believed she was lying on her right side. He and a guest 
of the hotel went to her assistance, opened the door, and 
took her inside. She had a sack in which there was a 
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pair of blue shoes. He further testified that there is 
a powder room, or ladies rest room, to the south of the 
lobby about 10 or 12 feet from the front door. To go 
to the coffee shop from the powder room, you go north, 
then along the cigar counter in the lobby to the coffee 
shop. After you open the door to the coffee shop, you 
step down into the coffee shop. 

On cross-examination he testified that the terrazzo 
floor slants down to the sidewalk; that there is a large 
mat which covers half of the areaway which was not in 
use because it takes two men to handle it and he was 
alone; and that the Westward-Ho Bar lies between the 
coffee shop and the hotel proper. From the inside of 
the hotel you go into the bar to get from the coffee shop 
to the lobby. When Kennard fell, her head was far 
enough from the door so that it could be opened with- 
out touching her. Her feet had slipped to the east a 
little past the letters “L” and “E” in the word “Castle” 
on the terrazzo floor. When she slipped, she was about 
an arm’s length from the door. 

Ruth Kennard testified that she was 59 years old and 
worked at the hotel coffee shop as a hostess on March 
1, 2, and 3, 1954. She was called to work the morning of 
March 3rd by someone in the coffee shop. She came 
from her home, got off the bus at Sixteenth Street, and 
walked south toward the hotel. She frequently used 
the powder room in the lobby. That morning she had 
a pair of blue shoes which she had purchased, with the 
intention of trying them out. She had on the shoes 
she normally used to work in. In the Workmen’s Com- 
pensation Court she testified that she had a pair of blue 
shoes in a sack which were her work shoes, and she was 
going to the rest room to change into them. She was 
on her way across the terrazzo area to open the door 
into the hotel. She was going to the powder room to 
put on the blue shoes. She had used this room before 
when going to work. She believed she fell in the ter- 
razzo entrance where the lettering “Hotel Castle” ap- 
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pears. When she reached for the door she slipped. After 
she got inside the hotel and went to the powder room, 
Mrs. Papineau, the wife of George Papineau who man- 
ages the hotel, came in. She told Mrs. Papineau she 
thought she would be all right, not to worry, and that 
her arm was hurt. Mrs. Papineau called Dr. Block. 
Kennard was taken to Dr. Simonds’ office in the Medical 
Arts Building to be X-rayed. Later she went home, 
and then later to the hospital where Dr. Block set her 
arm. She remained in the hospital for 2 weeks. A Mr. 
Morgan from the Fidelity and Casualty Company inter- 
viewed her in the hospital and took her statement as to 
how the accident happened. After that she received 
seven checks, each for $26, as workmen’s compensation. 
She paid no hospital bill, doctor bills, or bills for the 
X-ray, neither did she receive any statement from the 
hospital. She went to Dr. Block’s office, but did not 
know how often. 

On cross-examination she testified that she worked 
part time in the Castle Hotel coffee shop; that her work 
station was in the coffee shop; that is where she reported 
for work; that she had no duties in the hotel lobby nor 
the Westward-Ho Bar; that she did not report in the 
coffee shop for work on the morning of March 3, 1954; 
and that there is a supervisor in the coffee shop who 
acts as head hostess who would be in the coffee shop 
when Kennard reported for work. She further testified 
that when she was released from the hospital she went 
to her own physician who treated her, at her own ex- 
pense, until she was able to go to work on November 28 
or 29, 1954. She was unable to work, due to her in- 
ability to use her injured arm, for a long period of time 
after the accident, which prevented her from doing the 
type of work she ordinarily did. When she went back 
to work she went to the Regis Hotel coffee shop. She 
was required to use her arms and hands as a hostess, 
especially during busy times when she cleared the tables 
of dishes or carried chairs as a part of her work. When 
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she did go back to work, as a result of the fall she had 
pains in her sacroiliac and legs during busy hours, 
which caused her to have headaches and become upset. 
She drew no wages from March 3, 1954, until November 
29, 1954. During this period of time she stayed at home. 

Mrs. Papineau testified that she met Kennard in the 
hotel lobby at different times when she would come 
through the door with her hat and coat on; that she 
would come in and go to the coffee shop; and that the 
powder room is a facility for use of the hostesses and 
certain other employees. She defined the duties of a 
hostess, to receive and greet guests, to wait around with 
the menus and to take guests from one place to another, 
and when business was rushing, to clear the tables of 
dishes and cutlery and place the same in a box which 
was taken to the kitchen by a bus boy; that the hostesses 
ordinarily work in conjunction with the cash register 
with reference to charge accounts which are required to 
be taken to the office in the lobby where the hostesses 
would receive the money and go back and put it in the 
coffee shop cash register. She further testified that com- 
ing in the front door and going to the powder room, you 
turn west. On leaving the powder room, a short dis- 
tance north you arrive at the cigar stand, then step 
down to the coffee shop. She testified that she had seen 
Kennard do that at different times prior to the accident. 
Kennard was paid 75 cents an hour, and worked by the 
hour. There is evidence that Kennard also had a meal 
allowance of $1.40 per day. This witness further testi- 
fied that the terrazzo entrance is within the property 
lines of the Castle Hotel; and that the hotel property 
is leased from the Gifford estate. 

On cross-examination she testified that a time book 
is kept in the coffee shop where the hours of work are 
entered; that a hostess reporting for work on March 3, 
1954, would not necessarily report in the coffee shop; 
and that ordinarily she would not report there if she 
was going to come in and wanted to make her first en- 
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trance into the other room. She would come in, take 
care of her duty or duties or whatever she wanted to do. 

The auditor for the hotel prior to and on March 3, 
1954, and who thereafter had full charge of the payroll 
records, testified that Kennard’s name appeared on the 
payroll for March 1, March 2, and March 3, with 9 hours’ 
pay for March 1, 9 hours’ pay for March 2, and 1 hour’s 
pay for March 3, constituting 19 hours at 75 cents an 
hour, in an amount of $11.74; that a check was issued 
for this amount on May 10, 1954; and that the hostesses 
reported to Bonnie Erickson, the supervisor in charge 
of the coffiee shop at that time. There was a notation in 
pencil on the time sheet for March 3 showing that 
Kennard was hurt. 

None of the checks received by Kennard as workmen’s 
compensation were cashed by her. 

On resuming the stand in her own behalf, Kennard 
testified that she reported for work in the coffee shop 
and was not paid until she reported there; that she had 
a conversation with Dr. Block in which she told him, 
after he dismissed her, her back was still bothering her 
down through her side, leg, and ankle; that he told her 
to get her own doctor; and that it was difficult to tell in 
just what manner she did fall in the Castle Hotel, but 
stated that she must have fallen on her right arm. 

Dr. Block testified that he saw Kennard professionally 
on March 3, 1954, at the Castle Hotel. He found her up 
and around in the coffee shop, and he examined her. 
She was taken to the offices of Drs. Simonds, Hardy, and 
McArdle in the Medical Arts Building for the purpose 
of having X-rays taken of her right shoulder and right 
arm, including the elbow and the upper forearm. There 
was no evidence of fracture or dislocation, or any path- 
ology of the right shoulder. On the right elbow there 
was a longitudinal fracture line through the head of 
the radius involving the medial third of the head and 
the fragments were in excellent position. The rest of 
the elbow was normal in appearance. She was taken to 
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Doctors Hospital where a cast was applied to her right 
arm and up to and just below the shoulder, including 
the upper and lower arm and extending to the wrist. 
She was hospitalized. He further testified that he took 
care of her daily at the hospital. She complained of 
pain in her shoulder, wrist, and hand. On April 12, 
1954, an X-ray was taken at his office which showed 
the fragments of the radius well united and in good posi- 
tion. Later she complained of her shoulder and he 
told her to go back to Dr. Simonds for a check of her 
shoulder which was X-rayed by Dr. Simonds on April 
6, 1954. There was no evidence of old or recent frac- 
tures or other pathology involving the shoulder joint. 
The X-ray films also included the upper three-fourths 
of the shaft of the humerus, and there was no evidence 
of pathology in that area. She entered the hospital on 
March 3rd and was dismissed on March 17th, 1954, 
when she returned to her home. He treated her at his 
office until May 17, 1954. He had no recollection of her 
complaining about her back and did not treat her for 
her back, but only for her shoulder and arm. The 
fracture was about half an inch long at the head of 
the radius bone, which is not considered a grave frac- 
ture. This is the only fracture she had in her arm. 
The cast was applied on March 3, and removed on 
April 12. He gave as his opinion that there was no 
percent of partial permanent disability, and that she 
had fully recovered from the injury. She was com- 
plaining of some soreness and stiffness in the joint. He 
advised her to use heat and massage. He gave as his 
opinion that she should have returned to work sooner 
than November 29, 1954; and that her duties were light 
enough for her to resume work. The fracture healed 
satisfactorily. His bill was $158. 

Dr. Madsen did not testify in the Workmen’s Com- 
pensation Court but did testify in the district court that 
he saw Kennard for the first time after the accident 
in his office on April 5, 1954. The following history 
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was related to him: She had fallen and broken her right 
arm and elbow and was in the hospital for 2 weeks; 
that she had bruised her left foot; and that she was 
nervous and shaky. There was limitation of motion 
of the left knee and left ankle. She claimed to have 
pain in both shoulders. He found no cause for pain in 
the shoulders, nor did he believe that pain in her ab- 
domen had anything to do with the accident; and could 
find no cause for pain in her hip in relation to the acci- 
dent. He detailed the treatments with reference to 
her condition on the various times that he saw her after 
1947 up to and including the time he saw her with refer- 
ence to the accident. It is apparent from the record 
that the conditions for which he had previously treated 
Kennard had no relation to the accident in question. 
He gave as his opinion that she was not able to return 
to work prior to the last part of November. Upon his 
examination with reference to this accident he found 
she had muscle pain when she did any moderate or light 
work. She had tenderness of the ligaments of the left 
knee, or the left ankle, and tenderness over the sacro- 
iliac. He did not examine the X-rays of her shoulder, 
and had no knowledge with reference to the fracture 
found by Dr. Block. He gave as his opinion that she 
had a 10 percent partial permanent disability in per- 
forming her work as a hostess which he considered to be 
light or moderate work. He was unable to tell how 
he arrived at the percentage, except to say that it was 
in connection with the amount of motion that she could 
go through and had no reference to the fracture, that 
the 10 percent related more to the damage to the soft 
tissue, but that nobody could tell about soft tissue un- 
less it was dissected. He further testified that 10 per- 
cent is not much, it is mild, and that it would not keep 
her from being a hostess at any coffee shop; that the con- 
dition he treated her for was as a result of the acci- 
dent; and that in addition she was nervous and anxious 
about her ability to earn a living which was a contrib- 
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uting factor to her inability to return to work until the 
latter part of November 1954. 

This brings us to the question as to whether or not 
the injuries received by Kennard arose out of and in 
the course of her employment. 

Section 48-151, R. R. S. 1943, subdivision (6) there- 
under, provides as follows: “(6) Without otherwise 
affecting either the meaning or the interpretation of the 
abridged clause, ‘personal injuries arising out of and in 
the course of employment,’ it is hereby declared: Not 
to cover workmen except while engaged in, on or about 
the premises where their duties are being performed, 
or where their service requires their presence as a 
part of such service at the time of the injury, and during 
the hours of service as such workmen, and not to cover 
workmen who, on their own initiative, leave their line 
of duty or hours of employment for purposes of their 
own.” 

In McDonald v. Richardson County, 135 Neb. 150, 
280 N. W. 456, Byrd McDonald was a clerical assistant 
to the county engineer. All of her duties were performed 
in the courthouse. After finishing her work on a snowy 
and stormy evening, she left the courthouse to go home. 
While walking down an automobile driveway leading 
from the courthouse to the street, which was the custo- 
mary way for pedestrians to leave the grounds, she fell 
and sustained a double fracture of her left leg. This 
court said: “In the instant case the employee was not 
engaged in the business of her employer. She was leav- 
ing the place of employment, but she was still upon the 
premises of the employer. She was on the courthouse 
grounds in the course of going home. One (sic) the way 
home she intended to engage in her own personal busi- 
ness. She did not live in the courthouse, and it was 
necessary for her to go home. She was leaving the prem- 
ises of her employer by a route commonly used by the 
employees of the county. She fell and suffered an in- 
jury before she had reached the street. 
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“In Kasari v. Industrial Commission, 125 Ohio St. 410, 
181 N. E. 809, it was held: “Traversing the zone between 
the entrance of the employer’s premises and the plant 
where an employee is employed is one of the hazards of 
the employment.’ A well-recognized annotator, in con- 
sidering this case, states: ‘By the weight of authority 
injuries sustained by an employee while going to or from 
his place of work upon premises owned or controlled 
by his employer are generally deemed to have arisen 
out of and in the course of the employment within the 
workmen’s compensation acts, and this rule is supported 
by the later cases.’ 82 A. L. R. 1044. Cases are cited 
from many jurisdictions to support this statement. * * * 
An employee leaving the premises of her employer 
in the usual and customary way after her work is ended 
is within the course of her employment within the 
meaning of the workmen’s compensation law. Walking 
to and from the street and a building where one is 
employed is a necessary incident of the employment, and 
an injury sustained in so doing is compensable.” 

In Schank v. Glenn L. Martin-Nebraska Co., 147 Neb. 
385, 23 N. W. 2d 557, the court said: “It is a general 
rule that if an employee is injured while going to or 
from his work to his home, the injury does not arise 
out of nor in the course of the employment. Siedlik v. 
Swift & Co., 122 Neb. 99, 239 N. W. 466; Richtarik v. 
Bors, 142 Neb. 226, 5 N. W. 2d 199; Lincoln Traction Co. 
v. Reason, 143 Neb. 512, 10 N. W. 2d 344. In McDonald 
v. Richardson County, 135 Neb. 150, 280 N. W. 456, this 
court recognized an exception to this general rule. The 
exception as stated in that case is to the effect that an 
employee, leaving the premises of the employer in the 
usual and customary way after the work period has 
ended, is within the course of the employment within the 
meaning of the Workmen’s Compensation Act. * * * 

“The reason upon which the exception is grounded is 
that the hazards of entering or leaving the place of 
employment while on the property of the employer are 
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hazards of the employment which must be assumed by 
the employer. The employer is obliged to provide safe 
ingress and egress to and from the place of employment 
for employees entering or leaving its property in the 
performance of the work of the employment. * * * But 
this is on the theory that the employer has control of 
the premises and the employee and that the risks of en- 
tering or leaving the place of work are incidental to 
the employment.” 

The evidence in the instant case discloses that the 
employee, Kennard, was endeavoring to pass through the 
entrance door leading to the lobby to go to the powder 
room to change her shoes and prepare for her work. 
She had used this room on previous occasions. It was 
a facility furnished by the hotel for the use of its hos- 
tesses working in the coffee shop and for use in their 
employment. The employee Kennard was “in, on or 
about the premises” of the Castle Hotel and within the 
area of the hotel premises when she fell. She was with- 
in the area of the hotel premises where, among other 
activities of the hotel, her employer operated a restau- 
rant business, a part of the hotel operation, and where 
her duties were to be performed. 

We are committed to the view that a disability aris- 
ing from injuries sustained on the employer’s prem- 
ises must be incidental to the employment to be within 
the requirement of the compensation law that it “arise 
out of” and “in the course of” the employment. The use 
of the employer’s premises in the usual and ordinary 
manner in entering or leaving the place of employment 
is incidental to the employment. 

We believe the exception to the general rule applies 
under the facts and circumstances of the instant case, 
and comes within the provisions of section 48-151, R. R. 
S. 1943. 

The appellee, in her brief, makes a request for attor- 
ney’s fees to be taxed as costs to cover work done in 
two trials and in this appeal. 
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The right to tax attorney’s fees in compensation cases 
is purely statutory. Updike Grain Co. v. Swanson, 104 
Neb. 661, 178 N. W. 618; Rexroat v. State, 143 Neb. 333, 
9 N. W. 2d 305. 

Section 48-125, R. R. S. 1943, relates to the allowance 
of attorney’s fees in compensation cases. The pertinent 
part of the section applicable here is as follows: “In 
the event the employer appeals to the district court 
from the award of the compensation court, or any judge 
thereof, and fails to obtain any reduction in the amount 
of such award, the district court may allow the employee 
a reasonable attorney’s fee to be taxed as costs against 
the employer, and the Supreme Court shall in like man- 
ner allow the employee a reasonable sum as attorney’s 
fees for the proceedings in that court.” 

In Sporcic v. Swift & Co., on rehearing, 149 Neb. 
489, 31 N. W. 2d 404, we said: ‘We are of the opinion 
that the words ‘in like manner’ limit the power granted 
and refer to the provision in the same sentence with ref- 
erence to the granting of fees in the district court; and 
that this court shall allow fees in like manner as shall 
the district court.” 

In the instant case the employee resisted the employ- 
er’s action in the compensation court on the basis that 
she did not receive an injury arising out of and in the 
course of her employment within the contemplation of 
the Workmen’s Compensation Act, and that her action 
was one based on common law for damages as a result 
of the negligence of her employer. The Workmen’s 
Compensation Court made an award in her favor. From 
this award she appealed to the district court, and in that 
court successfully resisted the judgment of the Work- 
men’s Compensation Court and succeeded in having 
the action vacated and dismissed. From this judgment 
an appeal was taken by the employer to this court, the 
result here being that the employee came within the 
provisions of the Workmen’s Compensation Act and was 
entitled to an award. The statute limits the right to 
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an attorney’s fee to a specific situation. The appellee 
has not brought herself within the statute, and her re- 
quest for attorney’s fees to be allowed and taxed as 
costs is denied. 

From the record, and in the light of the authorities 
heretofore cited, we conclude that the judgment of the 
district court should be and is hereby reversed. The 
facts sustain the judgment of the Workmen’s Compensa- 
tion Court. The district court is directed to enter judg- 
ment in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


JOHN J. WILSON ET AL., PLAINTIFFS, v. FRANK MarsuH, 
SECRETARY OF STATE, DEFENDANT, STANLEY BARTOS 


ET AL., INTERVENERS. 
75 N. W. 2d 728 


Filed March 17, 1956. No. 38924. 


1. Pleading. A general demurrer admits the facts properly al- 
leged in the pleading to which it is directed and the reasonable 
inferences deducible from the facts. 

2. Courts. The Supreme Court of Nebraska has original juris- 
diction of an action relating to the revenue of the state. 

3. Constitutional Law. The word “revenue” as used in Article 
V, section 2, of the Constitution of Nebraska is broad and 
general and includes all public money which the state collects 
or receives from whatever source and in whatever manner. 

4. Judges. The compensation of a district judge is fixed by stat- 
ute. It is defined as an annual salary and it is required to be 
paid to him in equal monthly installments during the year in 
which his service is rendered. 

5. Constitutional Law: Judges. Any arbitrary act of the state by 
which any part of the salary of a district judge is withheld 
from him diminishes his salary during his term of office by the 
amount thereof retained by the state and it is a violation of 
Article III, section 19, of the Constitution of Nebraska. 

6. Constitutional Law: Officers. The primary purpose of the con- 
stitutional prohibition against diminution of the salary of a 
public officer during his term of office is not to benefit the 
official but the public. It may not be construed as a private 
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grant. It is a limitation imposed in the public interest. All 
which by their necessary operation and effect withhold or take 
from the public officer a part of that which has been promised 
by law for his services is within the inhibition of the 
Constitution. 

7. Officers. The benefits of a retirement plan are deferred com- 
pensation, presently earned, but payable in the future to the 
beneficiary upon condition that he possesses the qualifications 
required by the plan and that he complies with the conditions 
prescribed by it. 

The benefits of a retirement system are a form of 
compensation additional to the regular salary of the beneficiary. 
The increase in compensation has its inception when the grant 

is made and when the beneficiary begins his services under the 
plan and commences to earn the additional remuneration. 

9. Constitutional Law: Officers. If the Judges Retirement Act of 
Nebraska is operative during the present term of the district 
judges it increases their compensation during their term of of- 
fice in violation of Article III, section 19, of the Constitution of 
Nebraska. 

10. Officers. The retirement rights acquired by district judges by 
virtue of the Judges Retirement Act are vested in any event 
on the happening of the contingency upon which the retirement 
pay becomes payable and since it is an integral part of the 
compensation it cannot be withdrawn after it is vested. 

11. Constitutional Law: Statutes. If a part of an act is unconsti- 
tutional and the remainder is so interrelated with the invalid 
part that it cannot be sustained without doing violence to the 
legislative intention as a whole the entire act is invalid. 

12. Statutes. A statute without an emergency clause may become 
law 3 months after the adjournment of the session at which it 
was adopted and the operation of its provisions may be post- 
poned to a much later time designated by specific date or by 
the happening of an event certain to occur. 

13. Constitutional Law: Statutes. It is not the province of this 
court to annul a legislative act unless it clearly contravenes 
the Constitution and no other resort remains. 

If the act of the Legislature is capable of 
more than one interpretation one of which sustains it as valid 
and another renders it in conflict with the Constitution the 
court must adopt the former. 

15. Statutes. A basic rule in the interpretation of a statute is to 
ascertain the legislative intent and to give effect to it if it is 
a lawful one. 

16. Constitutional Law: Statutes. The Legislature when it passes 


14. 
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an act is presumed to know the provisions and limitations of 
the Constitution of the state, the interpretation that this court 
has given them, and the construction the court has given sim- 
ilar legislation previously enacted. 

The presumption is that the Legislature in 
passing an act intended it to be a valid enactment rather than 
one in conflict with the Constitution of the state. 


17. 


Original action. Demurrer of plaintiffs overruled. 
Van Pelt, Marti & O’Gara, for plaintiffs. 


Flansburg & Flansburg, for defendant and interveners. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGu, JJ. 


BoSLAUGH, J. 

The object of this litigation is to secure an adjudica- 
tion that seven designated judges of the district court of 
Nebraska, each of whom are or will be more than 70 
years of age on January 3, 1957, are ineligible to be can- 
didates for, to be elected to, or to hold the office of judge 
of the district court for the term beginning on that date 
and to enjoin the Secretary of State from certifying the 
names of said persons to any election official as candi- 
dates for the office of district judge. 

Plaintiffs allege that: They are residents of the State 
of Nebraska and are electors and taxpayers in the city 
and county where they are respectively domiciled. 
Frank Marsh, the defendant, is Secretary of State of Ne- 
braska and has the legal duty of certifying the names of 
persons for whom nomination papers have been filed 
in his office for judge of the district court to the proper 
election officials of the counties of the state before the 
official ballots are printed for the primary elections in 
the state. A state-wide primary election will be held 
therein on May 15, 1956. Nominations for judge of the 
district court in each of the judicial districts will be made 
at the primary election and defendant is obligated to cer- 
tify to the proper election official of the counties of the 
state at the time and in the manner required by law 
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the names of candidates for the office of judge of the 
district court. Prior to September 18, 1955, Harry D. 
Landis, Stanley Bartos, Lyle E. Jackson, Herbert 
Rhoades, Arthur C. Thomsen, James M. Patton, and 
Isaac Johnson Nisley, judges of the district court, here- 
after referred to as the judges, each filed in the manner 
provided by law as a candidate for election to the office 
of judge of the district court. 

The Legislature of Nebraska at its 1955 regular ses- 
sion enacted Legislative Bill No. 38, known as the 
Judges Retirement Act, which provides for the retire- 
ment of district judges of the state at the age of 70 
years and for retirement annuity for each retired judge 
of the district court to be paid in part from revenue 
to be provided by taxation and thereby the legislation 
affects revenue of the state. The Judges Retirement 
Act became effective on September 18, 1955. Each 
of the seven persons above named who has filed as a 
candidate for the office of judge of the district court 
is ineligible by virtue of the provisions of the retire- 
ment act to serve in the office for which he has filed 
because he is now a judge of the district court and on the 
date of the commencement of the term, January 3, 
1957, each of said persons will be over the age of 70 
years and will be subject to retirement with the financial 
benefits provided by the act. That the Secretary of 
State will, unless prevented by action of the court, cer- 
tify to the proper election officials to be placed on the 
official primary ballots the names of the seven persons 
who have filed as candidates for the office of judge of 
the district court in their respective judicial districts. 

Plaintiffs seek to have the seven persons who are in- 
cumbent judges of the district court adjudged to be 
ineligible candidates for the office and to have the de- 
fendant enjoined from certifying their names as can- 
didates for the office to be voted on at the next primary 
election. 

The answer of the defendant admits that plaintiffs 
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are residents of Nebraska and are electors and tax- 
payers in the city and county named for each of them 
in the petition; that Frank Marsh is Secretary of State 
of Nebraska; that there will be a general primary elec- 
tion held in Nebraska on May 15, 1956, at which can- 
didates for the office of district judge in each judicial 
district in the state will be nominated by the electors; 
and that it is the duty of the Secretary of State to cer- 
tify at the time and in the manner provided by law to 
the county clerk or the election commissioner, as the 
case may be, in each county in which any electors may 
vote for such office the list of names of each person for 
whom nomination papers have been filed for the office 
of district judge in each judicial district. 

The answer of defendant also asserts that: Harry 
D. Landis, Stanley Bartos, Lyle E. Jackson, Herbert 
Rhoades, Arthur C. Thomsen, James M. Patton, and 
Isaac Johnson Nisley were elected to the office of district 
judge at the general election in November 1952, each 
for a term of 4 years commencing on January 8, 1953, 
and continuing to January 3, 1957. They qualified, 
became, and are now district judges serving said term. 
Each was born on or about the date stated in the peti- 
tion and each has performed all acts required by statute 
to be done by him to become a candidate in his re- 
spective district for nomination for the office of district 
judge at the general primary election to be held May 
15, 1956. 

At the time the district judges named above were 
elected to office the salary of the judges had been fixed 
by the Legislature at $7,400 per annum payable in 
equal monthly installments. They have each served 
since the commencement of their term as aforesaid, each 
in his respective district, each has received and ac- 
cepted the salary aforesaid, and each is entitled to be 
paid $7,400 per annum, payable monthly, during the 
term of office, without change, increase, impairment, 
or reduction by the Legislature. The Judges Retire- 
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ment Act of Nebraska became effective September 18, 
1955, and each of said judges had more than 15 months 
thereafter to serve of the term for which they had been 
elected as aforesaid. 

At the time of the election of the district judges the 
Constitution of the State of Nebraska provided that the 
Legislature shall never grant any compensation to any 
public officer, agent, or servant after the services have 
been rendered nor shall the compensation of any public 
officer, including any officer whose compensation is 
fixed by the Legislature subsequent to the adoption 
hereof, be increased or diminished during his term of 
office. The Judges Retirement Act has reduced the 
salary of each of the district judges above named by 
requiring that the Auditor of Public Accounts deduct 
each month from the monthly salary owing to each 
judge 4 percent thereof and place it in the Judges Re- 
tirement Fund. This is a reduction of salary of $24.67 
and for the 15 months during the balance of the term for 
which each judge was elected amounts to a total re- 
duction of salary of each judge of $370 during his term 
of office, in violation of the provisions of the Constitu- 
tion above stated, and this provision of the Judges Re- 
tirement Act is unconstitutional and void. The Judges 
Retirement Act provides for retirement pay for services 
to be rendered by each district judge from and after the 
effective date of the act, September 18, 1955, measured 
in part by his total years of service both prior to and 
after the act became effective, by the payment of a life 
annuity after his services have terminated which con- 
stitutes extra and increased compensation to a salary 
of $7,400 per annum fixed by statute at the time he 
was elected and it is an increase in his compensation 
effective during his term of office, in violation of the 
provisions of the Constitution of the state above stated, 
and hence this provision of the Judges Retirement Act 
is unconstitutional and void. 

Each of the judges above named is entitled by pro- 
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visions of the Judges Retirement Act to a life annuity 
as follows: Harry D. Landis, Herbert Rhoades, Arthur 
C. Thomsen, and Isaac Johnson Nisley each approxi- 
mately $400 per month, Stanley Bartos and Lyle FE. 
Jackson each approximately $287 per month, and James 
M. Patton approximately $123 per month. The retire- 
ment annuities provided by the act are proposed to 
be paid in substantial part from revenue to be raised 
by taxation. Frank Marsh is a resident and taxpayer of 
Lincoln, Lancaster County, Nebraska, and his interests 
as such taxpayer will be adversely affected by the con- 
tributions to be made for the payment of the annuities 
through taxation because such purpose is illegal. Any 
money raised by taxation by virtue of the act and 
applied to the payment of annuities will be used for 
an unlawful and unauthorized purpose and for pay- 
ments that are illegal and in violation of the provisions 
of the Constitution of Nebraska above stated. Each of 
the annuities above described have by provisions of the 
act become, if valid, a present valuable annuity right 
to the judges as above set forth. The annuities are a 
part of the present compensation for the duties to be 
currently performed by the judges in their official 
capacity from and after September 18, 1955, although 
the payment of such compensation by way of annuity is 
deferred and is to be paid after the services have been 
rendered and the official position terminated. The 
Judges Retirement Act because of the reasons alleged 
and by reason of the changes in the compensation of the 
seven judges during their term of office as set forth 
is a violation of the Constitution of Nebraska and the 
act is in its entirety unconstitutional and invalid. 
The defendant as Secretary of State will, unless pre- 
vented by action of the court, certify the names of the 
seven persons herein described as district judges to the 
proper election official of each county within which 
electors may vote for the office of district judge for 
placement on the ballot at the said general primary 
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election to be held as aforesaid. Defendant asks that 
the action be dismissed. 

Stanley Bartos, Lyle E. Jackson, Arthur C. Thomsen, 
James M. Patton, and Isaac Johnson Nisley filed a peti- 
tion in intervention in which they alleged their in- 
terest in the subject matter of this action, asserted that 
all the allegations of fact set forth in the answer of 
Frank Marsh, Secretary of State, filed herein are true, 
and that the interveners adopted the same for their 
answer to the same extent and effect as though said 
entire answer were incorporated in the petition of 
intervention. 

Plaintiffs have interposed a general demurrer to the 
answer of the defendant and to the petition of inter- 
vention. The facts well pleaded and the inferences 
therefrom are admitted. The litigation must be re- 
solved as a matter of law. Kinney Loan & Finance 
Co. v. Sumner, 159 Neb. 57, 65 N. W. 2d 240. 

In the following discussion of the case Frank Marsh, 
Secretary of State, will be designated as defendant. 
He and the interveners will be generally spoken of as 
defendants. The seven incumbent judges named in the 
pleadings will be referred to as the judges. 

This action was commenced in this court. The cases 
of which this court may acquire original jurisdiction 
are few. They are limited to those of a civil nature in 
which the state is a party, cases relating to revenue, 
mandamus, quo warranto, and habeas corpus. Art. V, 
§ 2, Constitution of Nebraska. This provokes inquiry 
as to what fact exists in this case which solicits and 
justifies exercise of original jurisdiction by this court. 
There is a single opportunity for the cause to be with- 
in the reach of the original jurisdiction of this court and 
that is that it is a case relating to the revenue within 
the meaning of the constitutional provision. The 
validity of the Judges Retirement Act is the issue in 
the case. Laws 1955, c. 83, p. 243; §§ 24-701 to 24-714, 
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R. S. Supp., 1955. This act authorizes and requires a 
substantial fund for implementing the retirement plan 
promulgated by it to be furnished by appropriations 
by the Legislature. The Legislature which passed the 
act made an appropriation to assist in originating and 
supplementing the fund. This court has said that the 
word “revenue” is broad and general and includes all 
public money which the state collects and receives from 
whatever source and in whatever manner. City of 
Omaha v. Hodgskins, 70 Neb. 229, 97 N. W. 346; State 
v. Stanton County, 100 Neb. 747, 161 N. W. 264. The 
contesting litigants each aver that the cause relates to 
the revenue of the state. The conclusion is inescapable 
that this is correct. 

The Judges Retirement Act creates in the state treas- 
ury a fund denominated the Nebraska Retirement Fund — 
for Judges to be administered by the Board of Educa- 
tional Lands and Funds and to which is required to be 
credited all money appropriated or transferred by law 
thereto. The act exacts that each judge within its specifi- 
cations shall contribute monthly 4 percent of his monthly 
salary to the fund. The method and manner of the con- 
tribution is that the Auditor of Public Accounts is by 
mandate of the act required to make a deduction of 
4 percent on the monthly pay roll of each judge, show- 
ing the amount to be deducted and its credit to the 
fund. The additional amounts provided for the retire- 
ment fund are a fee of one dollar taxed as costs in 
each civil cause of action or proceeding filed in the 
district court and an appropriation biennially in such 
amount as may be determined by the Legislature to 
enable the fund to meet anticipated claims. The fund 
may be used only for the payment of all annuities and 
other benefits created by the act and shall not be used 
to pay expenses of the administration thereof. The de- 
ductions required by the act as stated above have been 
and are being made commencing with September 18, 
1955. This amounts to about $370 from the salary of 
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each of the judges of the district court during the un- 
expired part of the present term. 

The retirement pay is determined by the length of 
the service of the judge and by applying a percentage 
of the amount of salary he receives at the time of his 
retirement or at the time he arrives at the compulsory 
retirement age. The right, if the act is valid, to the 
provided amounts of retirement pay based upon retire- 
ment age, length of service, and amount of present 
salary ranges as to the several interveners from $123 
per month up to $400 per month for their lifetime. 
These amounts will be in addition to salary. 

The State of Nebraska retains 4 percent of the 
monthly salary of each judge within the act and credits 
the amount retained to a fund of its designation with- 
‘out participation in any way of the public official. 
These deductions are the retention of public money. 
They continue to be public money and the fund is a 
public one. The amount withheld by the state from 
the salary of judges never was and never will become 
their money or property. The annual salary of each 
fixed by law then earned and required to be paid in 
equal monthly installments is decreased by the amount 
deducted during his term of office. 

The act has provisions for distribution of the retire- 
ment fund and there are instances, if named conditions 
are satisfied, that an amount equal to the amount which 
has been withheld by the state will without interest be 
the distributive share of the fund paid to the judge at 
some more or less remote future time. The payments 
are contingent. If a member dies his equivalent of the 
amount withheld from his salary will never have been 
received by him. A payment to his estate or to some 
other person is not a payment to the judge who earned 
the salary. The payment of the equivalent of the amount 
withheld from the salary of a judge at a later time 
does not satisfy the obligation of the state to pay him 
his salary as earned and as is specified by law. Any 
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payment from the fund determined by the amount 
withheld from his salary is not even pretended in the 
act to be made as a deferred payment of salary but it 
is a distribution, when it occurs, of the share of de- 
ferred compensation from the retirement fund the re- 
cipient is entitled to have by virtue of the terms of 
the act. The benefits to be paid to a judge whose ten- 
ure of office has been 10 years or more is not measured 
by the amount of the deduction from his salary. He is, 
on the termination of his service or on his retirement, 
entitled to be paid such annuities as are specified in 
the act. 

The salary of each of the judges affected by the 
Judges Retirement Act is fixed by statute and it char- 
acterizes his compensation as an annual salary and it 
is thereby made payable and required to be paid in 
“equal monthly installments.” § 24-301.01, R. S. Supp., 
1955. A judge has the right by virtue of the law to 
receive his annual salary during the year in which it 
is earned in equal monthly installments. There is no 
lawful right for any part of it to be withheld from him. 
If any amount is taken from his salary by arbitrary 
legislative fiat the judge has not received it. He can- 
not identify any portion of the fund to which the de- 
duction from his salary has been credited as belonging 
to him, The amount deducted has never become his. 
It has not been and neither will it ever become his prop- 
erty. It has been withheld from him and his salary has 
been diminished. This is a violation of the constitu- 
tional guaranty that the compensation of a public offi- 
cial shall not be diminished during his term of office. 
Art. III, § 19, Constitution of Nebraska. 

Lickert v. City of Omaha, 144 Neb. 75, 12 N. W. 2d 
644, concerned the police pension law applicable to 
Omaha which created a police relief and pension fund 
and contained the following: “A sum not to exceed one 
dollar of the monthly * * * salary * * * of each mem- 
ber of the police department, which sum shall be de- 
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ducted monthly by the comptroller from the * * * 
salary * * * of each and every member of the police 
department, and the comptroller is hereby authorized, 
empowered and directed to deduct the sum as afore- 
said and forthwith to pay the same to the treasurer 
of the said police relief and pension fund.” Plaintiffs 
were members of the police force of Omaha and they 
alleged that they became such members with the agree- 
ment that the pensions provided by statute were part of 
the compensation for their services; that they per- 
mitted the city to withhold one dollar monthly from 
their salary to be placed in the relief and pension fund; 
that thereby there was created a contract between the 
plaintiffs and the city; that plaintiffs had performed 
their part of it; and that they had vested rights and 
interests in the relief and pension fund that could not 
be disturbed or denied. This court denied the conten- 
tions of plaintiffs and determined that the deduction 
of contributions from the salary of policemen for the 
benefit of the relief and pension fund was a reduction 
of their salaries so that their salaries became fixed in 
the net amount that was paid the policemen and the 
court also concluded that they had no vested right by 
virtue of the deductions in the fund created by them. 
The language of the court follows: “We have hereto- 
fore set out that plaintiffs alleged they entered the 
service with the agreement that the pension as pro- 
vided at the time was a part of their compensation 
and that they ‘permitted’ the defendants to withhold 
from their salaries the sum of one dollar each month 
to assist in the creation of the pension fund; and that 
‘thereby there was created * * * a contract.’ There 
was no evidence of any such agreement having been 
made. The charter provision as it existed prior to the 
amendment provided for payment to the treasurer of 
moneys from various sources ‘to constitute a police 
relief and pension fund, viz.: * * * sixth. A sum not 
to exceed one dollar of the monthly pay, salary or 
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compensation of each member of the police department, 
which sum shall be deducted monthly by the comp- 
troller from the pay, salary or compensation of each and 
every member of the police department, and the comp- 
troller is hereby authorized, empowered and directed 
to deduct the sum as aforesaid and forthwith to pay 
the same to the treasurer of the said police relief and 
pension fund.’ Comp. St. 1929, sec. 14-610. The pro- 
visions of this act do not support the construction that 
the members ‘permitted’ the deduction of sums from 
their pay. The deduction, by the clear provisions of 
the act, is mandatorily made before their salary is 
paid. * * * such a provision in legal effect says that 
the officer shall receive each month the net amount 
payable to him.” The reasoning and conclusion of that 
case are applicable to the present case and make it 
certain beyond doubt that when the state deducts from 
the salary an amount to create a pension or retirement 
fund without the direction or consent of the salaried 
officer the exaction is a deduction of that amount from 
the salary and a diminution of compensation to that 
extent. That decision applied to this case establishes 
that the judge receives as his compensation not the 
annual salary the statute designates but only the net 
amount as reduced by the amount withheld by the state 
that is credited to the retirement fund. The inescapable 
effect is that the Judges Retirement Act diminishes the 
salary of public officers during their term. 

Pennie v. Reis, 132 U. S. 464, 10 S. Ct. 149, 33 L. 
Ed. 426, often characterized as a leading case, consid- 
ered a statute of California which created a fund iden- 
tified as the police life and health insurance fund for 
the benefit of the members of the police force of San 
Francisco and required the treasurer of the city and 
county to retain from the pay of each police officer 
the sum of two dollars per month to be paid into the 
fund. There was a provision that upon the death of any 
member of the police force after a specified date there 
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should be paid from the fund to his legal representative 
the sum of $1,000. Subsequent legislation repealed the 
original act and created a new fund called a police re- 
lief and pension fund which provided for a transfer to 
it of the amount in the original fund and made new and 
different provisions for the distribution of the new 
fund. The plaintiff was the administrator of a deceased 
policeman who served the city during the existence of 
the original legislation and for some time after the new 
act became effective. The suit was to recover $1,000 
from the life and health insurance fund which then 
amounted to many times the sum sought to be recov- 
ered. The opinion in part said: “Notwithstanding, 
therefore, in this case, the petitioner avers that the de- 
ceased police officer contributed out of his salary two 
dollars a month, pursuant to the law in question, and, 
in substance, that the fund which was to pay the one 
thousand dollars claimed was created out of like con- 
tributions of the members of the police, the court, look- 
ing to the statute, sees that, in point of fact, no money 
was contributed by the police officer out of his salary, 
but that the money which went into that fund under 
the act of April 1, 1878, was money from the State 
retained in its possession for the creation of this very 
fund, the balance—one hundred dollars—being the only 
compensation paid to the police officer. Though called 
part of the officer’s compensation, he never received it 
or controlled it, nor could he prevent its appropriation 
to the fund in question. He had no such power of dis- 
position over it as always accompanies ownership of 
property. * * * If the two dollars a month, retained 
out of the alleged compensation of the police officer, had 
been in fact paid to him * * *and after such payment 
he had been induced to contribute it each month to a 
fund on condition that, upon his death, a thousand 
dollars should be paid out of it, to his representative, 
a different question would have been raised * * *. It 
is sufficient that the two dollars retained from the police 
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officer each month, though called in the law a part of 
his compensation, were, in fact, an appropriation of 
that amount by the State each month to the creation of a 
fund for the benefit of the police officers named in that 
law * * *.” See, also, Hughes v. Traeger, 264 Ill. 612, 
106 N. E. 431; Helliwell v. Sweitzer, 278 Tl. 248, 115 
N. E. 810. 

The essence of that decision is that deductions from the 
salary of the public officer were not voluntary and 
were not contributions by him; that he never received 
the amount withheld but it was and remained public 
money; and that the amount retained was a deduction 
from his salary and it was decreased to that extent. 

The primary purpose of the constitutional prohibi- 
tion against diminution was not to benefit the public 
official but the public. Such being its purpose it is 
to be construed not as a private grant but as a limita- 
tion imposed in the public interest; not restrictively 
but in accord with the spirit and the principle on which 
it proceeds. Obviously diminution may be effected in 
many ways. Some may be direct and others indirect or 
even evasive but the prohibition is inexorable. All 
which by their necessary operation and effect withhold 
or take from the public officer a part of that which 
has been promised by law for his services must be 
regarded within the inhibition. Nothing short of this 
gives full effect to its spirit and principle. 

The benefit of a retirement system is a form of com- 
pensation additional to the regular salary of a mem- 
ber of the system with payment deferred to a later 
time. The increase in the compensation results when 
the grant is made and when the recipient of the benefits 
of the act begins his service and commences to earn the 
additional remuneration. The benefit of the retire- 
ment system awarded to a member thereof who ren- 
ders services under the act creating the system after 
its enactment is not a grant of extra compensation 
after the services are rendered which the Constitution 
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condemns because the increase in pay is granted im- 
mediately and from the date of the grant is being cur- 
rently earned. It is obviously not compensation granted 
after service had been rendered. It is the payment 
thereof alone which is deferred to a later date. If the 
services are rendered and terminated before the grant 
is made the benefits awarded are not compensation 
but are a gratuity. 

A decision involving this subject often and favor- 
ably referred to is State ex rel. Haberlan v. Love, 89 
Neb. 149, 131 N. W. 196, 34 L. R. A. N. S. 607, Ann. 
Cas. 1912C 542. It concerned the statute of 1895 pro- 
viding that cities of the first class should pay a benefit 
to a retired fireman of 25 percent of his salary when 
he should have retired and should have served 20 years 
before retirement. Plaintiff was a retired fireman of 
Lincoln who had served a part only of his 20 years after 
the enactment of the statute at the time of his retirement 
on April 1, 1904. He was then receiving a salary of 
$80 per month and he was entitled to a pension of $20 
per month. The statute was amended in 1909 and the 
benefits of the pension system were increased to $50 
per month but the plaintiff had performed no service 
since the amendment of the statute increasing the 
amount of the pension. Plaintiff sought to recover the 
increased amount of $50 per month which the court 
denied. The court discussed the difference between 
retirement pay earned aS compensation for services 
rendered under the statute, and therefore valid, and a 
payment, not a part of compensation and not based upon 
services rendered, which would be a gratuity and in- 
valid, in this manner: “In considering the right of the 
state to grant pensions, we enter an unexplored field 
from a local standpoint. In the constitution of 1866, 
the constitution adopted by the convention in 1871, but 
not ratified by the people, and the constitution of 1875, 
the right of the state to loan its credit to individuals 
or to grant extra compensation to any officer of or 
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contractor with the state is definitely and positively 
forbidden. * * * The constitutional prohibitions just 
referred to were not formulated and adopted with a 
view to the eradication of evil practices then prevalent 
in the commonwealth. The state has generally, to say 
the least, been frugal in fixing official salaries, and it 
may have been anticipated that attempts might be made 
by appropriations or ex post facto laws to favor indi- 
viduals or to create charges upon the public treasury for 
services that others would have been willing to render 
for the compensation provided by law. * * * In applying 
these limitations to the instant case, it may be conceded 
that the pension forms an inducement to the individual 
to enter and remain in the service of the fire department, 
and that the pension in a sense is part of the compensa- 
tion paid for those services. 2 Goodnow, Comparative 
Administrative Law, p. 74; Gray, Limitations of Tax- 
ing Power and Public Indebtedness, sec. 336. In this 
aspect of the case, if no part of the service was rendered 
subsequent to the enactmnt (enactment) of the law, 
the compensation would be a gratuity forbidden by the 
fundamental law of the state. Mead v. Inhabitants of 
Acton, 139 Mass. 341. But the relator continued in the 
service nine years after the law was enacted, and there- 
by earned a right to his pension under that act so long 
as it shall remain in force. The amendment of 1909 does 
not repeal the act of 1895 so as to deprive the relator 
of his right to a pension; but, since he rendered the state 
no services subsequent to the enactment of that amend- 
ment to increase his pension would violate section 16, 
art. III of the constitution.” 

It could hardly be made clearer or more positive that 
retirement benefits are either earned compensation for 
services rendered after the grant of them and that they 
are therefore valid or that they are a gratuity and not a 
part of compensation and therefore invalid. 

In Ledwith v. Bankers Life Ins. Co., 156 Neb. 107, 54 
N. W. 2d 409, this court said: “The benefits of a retire- 
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ment plan are contingent deferred compensation, pres- 
ently earned, but payable in the future to employees 
upon condition that they possess the qualifications re- 
quired by the plan and that they comply with the con- 
ditions and regulations imposed on receipt by them of 
the retirement benefits.” In the opinion the court re- 
marked: “A pension is a gratuity where it is granted 
for services previously rendered and which, at the time 
they were rendered, were fully paid for and gave rise 
to no legal obligation for further compensation. * * * 
The retirement plan involved herein does not provide 
for a gratuity. * * * It does not provide for benefit pay- 
ments to any persons other than those employed by the 
company at the time or subsequent to the time it be- 
came effective. There is no management discretion in 
the allotment or measurement of benefits. * * * The 
benefits are a form of contingent deferred compensation 
and the plan is uniform in its application to all covered 
employees.” 

The opinion in Allen v. City of Omaha, 136 Neb. 620, 
286 N. W. 916, asserts: ‘“* * * it is true that a police- 
man’s pension is classified as a part of his compensation 
and not a gratuity * * *.” 

In State ex rel. Sena v. Trujillo, 46 N. M. 361, 129 P. 
2d 329, 142 A. L. R. 932, it is said: ‘‘ ‘Pensions’ for state 
employees are pay withheld * * * and to be valid the 
pension must be conferred upon persons who at the time 
of receiving the right to them are officers or employees 
of the state and they cannot be conferred upon persons 
who had previously to the grant retired from the state’s 
service; a pension to such persons being an ‘appropria- 
tion of public funds’ for individuals and a ‘gift’ or 
‘gratuity.’ ” 

See, also, Richards v. Wheeler, 10 Cal. App. 2d 108, 
51 P. 2d 436; Kern v. City of Long Beach, 29 Cal. 2d 848, 
179 P. 2d 799; Rodney v. Firemens Relief Commission 
(Pa.), 55 Lack. Jur. 105; Salz v. State House Commis- 
sion, 18 N. J. 106, 112 A. 2d 716; Opinion by the Justices, 
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249 Ala. 88, 30 So. 2d 14; Mahon v. Board of Education, 
171 N. Y. 263, 63 N. E. 1107, 89 Am. S. R. 810; Koehn- 
lein v. Allegheny Co. Emp. Ret. Sys., 373 Pa. 535, 97 A. 
2d 88; State ex rel. Smith v. Annuity & Pension Board, 
241 Wis. 625, 6 N. W. 2d 676. The Judges Retirement 
Act increases the compensation of the judges to the ex- 
tent of the benefits granted. 

The benefits of the Judges Retirement Act become 
vested when the member has reached the required age 
and completed the required service. It is then an es- 
tablished and vested right which may not be impaired. 
The interveners and two other district judges have 
reached the compulsory retirement age stated in the 
act. They have rendered services under the act and, 
measured by their total length of service, now have a 
vested right to retirement pay in addition to their sal- 
aries for the remainder of their respective lives if the 
act is valid and has become operative. The retirement 
benefits constitute increased compensation not only 
granted during the present term of the judges but earned 
during the term for the services they have been and are 
rendering. They amount to a definite and substantial 
increase in compensation during the term of office of the 
beneficiaries. 

In Kern v. City of Long Beach, supra, it is said: 
“Pension rights acquired by public employees under 
statutes providing for pension payments to employees 
who are eligible for retirement after a period or term 
of service, become vested as to each employee, at least 
on the happening of the contingency on which the pen- 
sion becomes payable. * * * Since a pension right of 
a public employee is an integral part of the contemplated 
compensation, it cannot be destroyed, once it has been 
vested * * *.” 

In State ex rel. Hanrahan v. Zupnik, 161 Ohio St. 
43, 117 N. E. 2d 689, the rule is stated: “In the absence 
of statutory provisions to the contrary, when any par- 
ticular installment of a pension, authorized under a 
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legally established pension system, becomes due, the 
right of the pensioner thereto immediately becomes 
vested as a matter of law and such vesting need not be 
directed or authorized by statute.” See, also, State ex 
rel. Haberlan v. Love, supra; Payne v. Board of Trustees, 
76 N. D. 278, 35 N. W. 2d 553; McFeely v. Board of Pen- 
sion Commissioners, 137 N. J. Law 234, 59 A. 2d 412. 

Plaintiffs resist the hypothesis that the Judges Retire- 
ment Act provides an increased compensation of the 
judges primarily by saying that this contention has been 
answered in the decisions of the courts of other states. 
They cite People v. Wright, 379 Ill. 328, 40 N. E. 2d 719, 
and quote this statement from it: “Respondent makes 
the point that provision for a retirement annuity from 
an economic standpoint amounts to an increase of com- 
pensation. This point is not valid, because the constitu- 
tion only prohibits an increase during the term of office, 
and the beneficiary does not receive anything during 
such term.” The retirement law considered in that case 
was a voluntary one by the terms of which a judge could 
accept or reject the pension provisions. If he accepted 
he consented to a deduction of a contribution from his 
salary and his relationship to the plan became contrac- 
tual. The Nebraska retirement act is not elective; it 
is mandatory. It may be distinguished from the one 
considered in the Illinois case by the view of that court 
that retirement pay is an annuity purchased by volun- 
tary contributions resulting from contractual rights be- 
tween the employee and employer. Thereby the court 
substantially removed the Illinois plan from the field of 
compensation. This view and distinction are emphasized 
by other decisions of the court of that state. 

In Krebs v. Board of Trustees, 410 Ill. 435, 102 N. E. 
2d 321, 27 A. L. R. 2d 1434, the court considered an 
amendment of a statute which provided retirement bene- 
fits for teachers. The amendment increased the bene- 
fits from $400 to $700 annually and permitted teachers 
who had retired before the amendment to re-enter the 
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system on payment of $300 plus interest from a named 
date. It was argued that this was the granting of com- 
pensation after the services were rendered in violation 
of Article IV, section 19, of the Constitution of Illinois. 
The court said that the increased amount was not extra 
compensation but was an annuity purchased for a con- 
sideration. The court referred to its prior decisions and 
said: “* * * this court held that the decisions in the 
cases cited by appellant did not apply where the fund 
from which the increased payments were authorized 
was raised in part by voluntary contributions by the 
employees, but that in such cases, the voluntary con- 
tributions by the employees raised a contractual rela- 
tion between the employee and the State, and therefore 
the parties could contract for an increase in the annu- 
ity in consideration of further contributions.” See, also, 
Raines v. Board of Trustees, 365 Ill. 610, 7 N. E. 2d 489; 
Ridgley v. Board of Trustees, 371 Ill. 409, 21 N. E. 
2d 286. , 

The conclusion of the Illinois court in People v. 
Wright, supra, that an increase during the term if the 
payment thereof is delayed‘until after the term is not 
prohibited may not be accepted as sound. The effect 
thereof would be to destroy the constitutional prohibition 
that there shall not be an increase in the salary of a pub- 
lic official during the term of office or the grant of a 
gratuity after the services of the officer have been ren- 
dered and terminated. 

It was also concluded in that case that the volun- 
tary contribution of a part of the salary for the annuity 
fund was not a reduction of salary. The Illinois court 
therein said: “* * * the law does not require them to 
contribute, but gives them an option or election, and 
if they do contribute, a contract relation is established, 
which, after their retirement, entitles them to an an- 
nuity. There is no compulsion, but on the contrary 
it depends upon the voluntary contributions of those 
affected by the legislation. * * * the effect is the same 
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as if the full salary were paid to him, and after it 
became his private means he in turn contributes to the 
retirement fund.” 

The Illinois decision is not convincing. It is incon- 
sistent with the prior conclusions of this court. State 
ex rel. Haberlan v. Love, supra; Lickert v. City of 
Omaha, supra. 

Plaintiffs cite Aldredge v. Rosser, 210 Ga. 28, 77 S. 
E. 2d 515, as another case that answers the argument 
that the Judges Retirement Act of this state provides 
an increase in the compensation of its members during 
their term. They quote therefrom the following which 
may have been adopted from Illinois since it has not 
been found in any other decision: “The retirement 
act does not amount to an increase in the compensation 
of the judge during the term of office in which he was 
elected for the very good reason that he receives nothing 
under the provisions of the act until he retires, and when 
he retires, his term of office, so far as he is concerned, 
will then be at an end.” If the retirement benefits 
were not an increase in compensation during the term 
because paid afterwards, the Georgia court makes no 
attempt to explain why they were not compensation 
paid after the services were rendered, in violation of 
the provision of the Constitution of Georgia in that re- 
spect. The discussion concerning this rule as announced 
in People v. Wright, supra, is applicable to the Georgia 
case and will not be repeated. 

Plaintiffs argue that if the Judges Retirement Act 
conflicts with the constitutional limitation that the sal- 
ary of a public officer shall not be increased or decreased 
during his term of office the part of the act that was in- 
tended to operate before the new term commenced 
may be disregarded and that the remainder of the act 
may, in its operation after the new term commences, 
be considered valid. The fact that a part of a law is 
invalid does not always require that the entire law be 
treated as void. If the part that is bad is independent 
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of and separable from the balance of the law, or if the 
invalid part was not an inducement to the passage of the 
act, or if the remainder of the act is not so connected 
with the invalid portion that it cannot be upheld with- 
out doing violence to the legislative intent as a whole 
or result in putting in effect a law which the Legis- 
lature would not have passed had its attention been 
called to the invalid parts, the portion of the act that is 
valid may be sustained and given effect. State ex rel. 
Taylor v. Hall, 129 Neb. 669, 262 N. W. 835; State ex 
rel. Johnson v. Consumers Public Power Dist., 143 Neb. 
753, 10 N. W. 2d 784, 152 A. L. R. 480; Midwest Pop- 
corn Co. v. Johnson, 152 Neb. 867, 43 N. W. 2d 174; 
Peterson v. Hancock, 155 Neb. 801, 54 N. W. 2d 85. 

The provisions of the act intended to operate from 
September 18, 1955, the date when plaintiffs say it 
became effective, until January 3, 1957, the beginning 
of the next term, cannot be deleted from the act and 
the remainder thereof held to be separable, complete, 
independent, and unrelated to the part eliminated. The 
treatment of this act as plaintiffs suggest would be to 
rewrite it in violation of the obvious intention of the 
Legislature and to enforce a statute which the Legis- 
lature would not have passed. 

The act specifically fixes the measure of retirement 
pay that each judge shall receive under it on reaching 
the age and rendering the service for the period re- 
quired and it provides for the accumulation of a fund 
from which the retirement payments may be made. 
Plaintiffs say the portions of the act providing for the 
contributions to the fund from September 18, 1955, to 
January 3, 1957, may be eliminated from the act, that 
they are not related to the remainder of it, and that this 
deletion would not materially affect the entire plan 
created by it. Likewise they contend the provisions 
of the act providing retirement pay for incumbent 
judges who become 70 years of age during the term 
which they are serving may also be eliminated as un- 
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essential to the plan the Legislature intended. The pro- 
visions for the accumulation of the fund are reciprocal 
to the payment of the retirement benefits and they are 
integral parts of the entire system. The two provisions 
are interrelated. The plan for the accumulation of the 
fund is not intended to be cut down while the retire- 
ment benefits remain untouched and the difference be 
made up by further increased appropriations of rev- 
enue of the state to supply the loss or decrease in the 
amount of the fund. That was not the intention of the 
Legislature. 

The act has an additional provision for benefits for 
incumbent judges who are 70 years of age during their 
present term of office which the plaintiffs would have 
the court disregard. Such a member with a total serv- 
ice of at least 8 years when his present term expires 
or at the time of retirement before his term ends may 
receive retirement annuities as provided by sections 
8, 9, and 10 of the act. 

The record exhibits the amount of retirement pay 
each of the judges holding office on September 18, 
1955, and who became 70 years of age during his pres- 
ent term of office was entitled to by the provisions of 
the act. If it became effective on that date and its 
operation may be suspended until January 3, 1957, 
plaintiffs contend that these provisions may be elim- 
inated. They believe it is permissible, to save a part of 
the act, that these judges should be deprived of the 
opportunity to seek a re-election and that they should 
also be denied retirement pay. This does not respond 
to the intention of the Legislature as disclosed by the 
terms of the act. 

The Judges Retirement Act was approved May 29, 
1955. Laws 1955, c. 83, p. 243; §§ 24-701 to 24-714, R. 
S. Supp., 1955. The Constitution provides that no act 
shall take effect until 3 calendar months after the ad- 
journment of the session in which it was passed except 
in cases of an emergency the Legislature may by a vote 
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of two-thirds of all of its members otherwise direct. 
Art. ITI, § 27, Constitution of Nebraska. The Judges 
Retirement Act is silent concerning an emergency and 
as to the time when it should be in effect. The sixty- 
seventh session of the Legislature at which the act was 
passed adjourned on Friday, June 17, 1955. The act 
would ordinarily have become law September 18, 1955. 
State ex rel. City Water Co v. City of Kearney, 49 Neb. 
325, 68 N. W. 533; Bainter v. Appel, 124 Neb. 40, 245 
N. W. 16. The prohibition of the Constitution that no 
act shall take effect until 3 calendar months after the 
adjournment of the session at which it was passed 
unless the emergency provisions thereof are complied 
with is mandatory. This, however, does not deprive 
the Legislature of the authority to provide that the 
operation of an act shall be postponed to a time much 
beyond 3 calendar months after the adjournment of 
the session at which the act was passed. The fact that 
ordinarily legislation cannot become law until 3 months 
after the end of the session at which it was enacted 
does not mean that it must in all cases be operative 
immediately upon the expiration of the 3-month peed 
after adjournment of the session. 

It has been recognized in this jurisdiction that an 
act without an emergency provision may become law 
3 calendar months after the end of the session at which 
it was adopted and that the operation of its provisions 
may be postponed to a much later time designated by 
a specific date or by the happening of an event that is 
certain to occur. A recent instance of this is the act 
of 1955 increasing the salary of supreme and district 
judges of the state. Laws 1955, c. 77, § 3, p. 232; § 24- 
301.04, R. S. Supp., 1955. It postponed operation of the 
act until such time as the salaries “may become opera- 
tive under the Constitution of Nebraska.” 

A much earlier instance in point is the legislation 
that was involved and considered in Hopkins v. Scott, 
38 Neb. 661, 57 N. W. 391, in which it was concluded: 
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“Chapter 50, Session Laws, 1891, relating to the keeping 
of state and county funds, is not in conflict with the 
constitution * * * because of its providing that it shall 
not apply until the expiration of the terms of office of 
the state treasurer and of the several county treasurers 
in office at the time of its passage.” In the opinion it 
is stated: “It is also claimed that the act of 1891 is 
unconstitutional, because it provides that it shall not 
take effect until the expiration of the terms of the county 
treasurers current at the passage of the act. It is said 
that this is in conflict with the constitutional provision 
that all acts shall take effect upon the expiration of 
three calender (calendar) months after the adjourn- 
ment of the legislature. We think the limitation was 
one which could be properly made by the legislature. 
The act, as an act, did go into effect under the consti- 
tutional provision referred to. It became the law of 
the state from that time * * *. After the constitutional 
period for the act to take effect had expired, it became 
the law, and has, as fast as the terms of treasurers 
expired, become operative.” 

In State ex rel. Wheeler v. Stuht, 52 Neb. 209, 71 
N. W. 941, this court said: “A law is not open to the 
criticism that separate provisions of it take effect at 
different dates if as an entirety it becomes of effect and 
operative on a fixed date * * *.” 

The declaration of the court in Lincoln Telephone 
& Telegraph Co. v. Albers, 126 Neb. 329, 253 N. W. 
429, is: ‘We are of the opinion that the legislature 
had power to enact chapter 136, Laws 1933, and that it 
would become a law, although not operative until there 
was further legislation. There was then no statute au- 
thorizing payment of personal taxes in instalments, but 
it would become operative and effective when another 
act was passed providing for the payment of personal 
taxes in instalments.” 

The statute considered in Hopkins v. Scott, supra, 
provided that it should not operate until the expiration 


Vou. 162] JANUARY TERM, 1956 263 


Wilson v. Marsh 


of the present term of the State Treasurer and the 
present terms of the county treasurers. This is re- 
ferred to in State ex rel. Taylor v. Hall, supra, in this 
manner: “This was an express provision in the statute 
which this court rightfully held did not render the 
statute void.” 

The remarks of the court in Diamond Glue Co. v. 
United States Glue Co., 187 U.S. 611, 23 S. Ct. 206, 47 
L. Ed. 328, are pertinent to the present inquiry: “State- 
ments made with a different intent in some decisions, to 
the effect that suspended statutes are to be read as if 
passed on the day when they go into operation, do not 
apply to a case like this. Such statutes are to be read 
in that way for the purposes of the operation which is 
suspended, but not for all.” 

It is indispensable to a decision of this case to deter- 
mine when the Legislature intended that the Judges 
Retirement Act should be operative. If it intended that 
it should be before the beginning of the next term of 
district judges, January 3, 1957, the act is, because of 
the considerations stated above, invalid. If a different 
interpretation is permissible which honors the intention 
of the Legislature and sustains the act as a valid one 
it should and legally must be adopted. 

In Abie State Bank v. Weaver, 119 Neb: 153, 227 
N. W. 922, the court said: “It is elementary that it is 
not within the province of the courts to annul a legis- 
lative act unless its provisions so clearly contravene 
a provision of the fundamental law, or it is so clearly 
against public policy, that no other resort remains.” 
See, also, Weaver v. Koehn, 120 Neb. 114, 231 N. W. 
703; Sommerville v. Johnson, 149 Neb. 167, 30 N. W. 
2d 577. 

In interpreting an act of the Legislature all reason- 
able doubt must be resolved in favor of its constitu- 
tionality. If it is subject to more than one interpre- 
tation one of which sustains it as valid and another 
which renders it in conflict with the Constitution the 
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court must adopt the former. Hinman v. Temple, 133 
Neb. 268, 274 N. W. 605, 111 A. L. R. 1217; Nelsen v. 
Tilley, 137 Neb. 327, 289 N. W. 388, 126 A. L. R. 729; 
Beisner v. Cochran, 138 Neb. 445, 293 N. W. 289; Peter- 
son v. Hancock, supra. 

One of the more significant rules in the interpre- 
tation of a statute is to ascertain the legislative in- 
tent and give effect to it if it is a lawful one. Hubbell 
Bank v. Bryan, 124 Neb. 51, 245 N. W. 20; McQuiston 
v. Griffith, 128 Neb. 260, 258 N. W. 553; Enyeart v. 
City of Lincoln, 136 Neb. 146, 285 N. W. 314; Howell v. 
Fletcher, 157 Neb. 196, 59 N. W. 2d 359. In the last 
case cited it is said that the legislative intent may be 
gathered from the reason for the enactment of the 
legislation in question. 

The Legislature when it adopted the Judges Retire- 
ment Act is presumed to have known the provisions 
and limitations of the Constitution and the interpreta- 
tion that the court had placed on them and on similar 
legislation previously enacted. It may also be assumed 
that in passing the act the Legislature intended a valid 
enactment rather than one in conflict with the Con- 
stitution. Nebraska District of Evangelical Lutheran 
Synod v. McKelvie, 104 Neb. 93, 175 N. W. 531, 7 A. 
L. R. 1688; Burgess-Nash Bldg. Co. v. City of Omaha, 
116 Neb. 862, 219 N. W. 394; State ex rel. Johnson v. 
Goodgame, 91 Fla. 871, 108 So. 836, 47 A. L. R. 118; 
11 Am. Jur., Constitutional Law, § 97, p. 725. 

If on the basis that it is presumed that the Legis- 
lature intended to enact a valid Judges Retirement 
Act, it is determined that the Legislature intended that 
the act should be operative as soon as the limitations 
of the Constitution permit and if that date is accepted 
as the time when the act will commence to operate, 
there is no necessity for the elimination of any pro- 
vision of the act and it will go into operation as to the 
judges of the district court at the commencement of 
the next term on January 3, 1957. There is sound 
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reason for this conclusion. This interpretation has the 
same effect as if the Legislature had in the act ex- 
pressly declared that it should not go into operation 
until the beginning of the new term or as soon as it 
could constitutionally do so. This interpretation gives 
application to all the terms and expressions of the 
act such as “incumbent judge” and “present term.” 
The incumbent judges who will answer to that descrip- 
tion at that time will be the district judges elected in 
1956 and who will commence their “present” terms 
on January 3, 1957. The provisions of the act recognize 
that when it becomes operative there will be district 
judges who are 70 years of age or more who will be 
qualified to serve then and for the balance of their 
terms. It obviously follows that a district judge who 
is more than 70 years of age would then, by provision 
of the statute, be qualified to become a candidate for 
nomination and re-election and if elected to serve as a 
district judge during the term commencing January 
3, 1957. 

The basis on which plaintiffs seek an injunction to 
prevent the names of the district judges being placed 
on the ballot for re-election is that the act became law 
and its provisions began to operate September 18, 
1955, and that the district judges serving on that date 
were permitted only to serve out the balance of those 
terms and were not qualified to serve after those terms 
expired and when the new term commenced. 

It is concluded that the Judges Retirement Act was 
intended to and will be operative on January 3, 1957, 
and in this view it does not violate the Constitution 
of the state for any of the reasons discussed herein. 

The demurrer of plaintiffs to the answer of the de- 
fendant: and to the petition of intervention should be 
and it is overruled. 

DEMURRER OF PLAINTIFFS OVERRULED. 
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Wills. In searching for the intention of the testator the court 
must examine the entire will, consider all its provisions, give 
words their generally accepted literal and grammatical mean- 
ing, and indulge the presumption that the testator understood 
the meaning of the words used. 

The intention of the testator as determined from the 
will must be given effect if it is not inconsistent with any rule 
of law. 

Life Estates. The relation of a life tenant to his remainder- 
men is that of a quasi trustee. The relation is the same if a 
power of disposal is annexed to the life estate. 


. Wills: Life Estates. Where life tenants under a will accept a 


conveyance of real estate in lieu of a mortgage, an asset of the 
estate, such acceptance does not have the effect to enlarge or 
change the nature of the original bequest and devise given in 
the will. 

A change in the form of the estate under the 
power expressly given in the will does not have the effect to en- 
large or change the nature of the original title thereto. 

When a life estate is expressly created by a 
will and unlimited power of disposition is given thereunder to 
the life tenants with the remainder over in whatever part re- 
mains undisposed of at the death of the life tenants, the part of 
the property undisposed of passes to the remaindermen unless 
otherwise provided. 

Life Estates: Remainders. Where the evidence discloses that 
life tenants have been reimbursed for advancements made by 
them to pay debts of the estate, they are not entitled to a lien 
on the proceeds of a sale of land belonging to the remaindermen. 
It is the general rule that an increase in the 
value of real estate in an estate belongs to the remaindermen 
or corpus rather than to the life tenant or equitable life 
beneficiary. 

Wills. The words “profit” and “income” as used in the will 
under consideration in the instant case mean the same thing. 
Attorney and Client: Costs. It is the practice in this state to 
allow the recovery of attorney’s fees and expenses only in 
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such cases as are provided for by statute, or where the uniform 
course of procedure has been to allow such recovery. 

11. Appeal and Error. Under section 25-1919, R. R. S. 1948, and 
Revised Rules of the Supreme Court, rule 8a 2(4), consideration 
of the cause on appeal is limited to errors assigned and dis- 
cussed, except that the court may, at its option, note a plain 
error not assigned. 


AppeaL from the district court for Seward County: 
Harry D. Lanois, Jupce. Affirmed, 


Stewart & Stewart, for appellant. 
Van Pelt, Marti & O’Gara, for appellees. 


Heard before Srmmmons, C. J., CARTER, MrsSSMoRE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


MEssmokrgE, J. 

This is an action brought by Velma M. Trute, ad- 
ministratrix with the will annexed of the estate of 
Bess Dickinson, deceased, for a declaratory judgment 
in the district court for Seward County, Nebraska. 
The purpose of the action is for a determination of 
questions which have arisen in the administration of 
the estate of Bess Dickinson, deceased. Certain de- 
fendants defaulted, and their default was entered by 
the trial court. We are primarily concerned in this 
appeal with the parties made defendants, interested or 
claiming to have an interest in the proceeds from the 
sale by the plaintiff of certain real estate located in 
Seward County, pursuant to a license to sell real estate 
granted by the district court for Seward County, 
Nebraska. 

The parties stipulated that these defendants are the 
heirs and issue of the deceased brothers and sisters of 
W. Q. Dickinson, deceased. All of such parties appear 
by name and relationship to W. Q. Dickinson in the 
pleadings and the decree of the trial court, and will 
not be repeated here. 

The. parties will be referred to as s designated in the 
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district court, defendants as defendant cross-petitioners 
or remaindermen, unless otherwise stated. 

The trial court entered its decree finding generally 
in favor of the defendant cross-petitioners, with cer- 
tain. exceptions. 

The decree finds that W. Q. Dickinson died in 1927, 
and his will was admitted to probate in the State of 
California and in the State of Nebraska. The decree 
finds the assets of the estate of W. Q. Dickinson, de- 
ceased, including a promissory note and mortgage in 
the amount of $19,200, which was later assigned to 
Belle Dickinson and Bess Dickinson; that the Hansens 
conveyed the land to Belle Dickinson and Bess Dick- 
inson in satisfaction of indebtedness; that Belle Dick- 
inson and Bess Dickinson acquired and held fee simple 
title to the land subject to their life use; that the land 
was substituted for the principal and interest and was 
held in the same proportion, namely ten-elevenths as 
principal and one-eleventh as interest; that Belle Dick- 
inson died in 1942, and Bess Dickinson died in 1951, 
holding legal title to the Hansen land (which will be 
described later in the summary of facts); that on June 
20, 1952, the plaintiff properly sold this land pur- 
suant to license granted by the district court for Seward 
County, Nebraska, for $32,200 which should be dis- 
tributed under the direction of the county court of 
Seward County, Nebraska, paying ten-elevenths to the 
cross-petitioners as heirs of the brothers and sisters of 
W. Q. Dickinson; and that because of the conflicting 
claims of the cross-petitioners and remaining defendants 
to the proceeds of the sale of said real estate, the plain- 
tiff was authorized by the county court to commence 
this action. The decree also finds that the court does 
not have authority to allow compensation to plaintiff’s 
attorneys for their services in this action, and that each 
party should pay his own costs. 

Judgment was entered in accordance with the find- 


VoL. 162] JANUARY TERM, 1956 269 
Trute v. Skeede 


ings in the decree. The plaintiff appeals from the judg- 
ment of the trial court. 

The assignments of error deemed necessary to a de- 
termination of this appeal may be summarized as follows: 
The trial court erred in finding that the defendant cross- 
petitioners were entitled to any of the proceeds of the 
sale of the land hereafter referred to as the Hansen 
land. The trial court erred in not finding that the de- 
fendant cross-petitioners were barred from any inter- 
est in the proceeds of the sale of such land because the 
conveyance of the land by the Hansens to Belle Dick- 
inson and Bess Dickinson was in part payment for ad- 
vances made by them from their own funds for pay- 
ment of debts of the estate of W. Q. Dickinson, de- 
ceased, and for their support and maintenance. The 
trial court erred in finding that the deed conveying to 
Belle Dickinson and Bess Dickinson the fee simple title 
to the Hansen land gave them only a life estate therein. 
The trial court erred in not finding that the estate of 
Bess Dickinson had a lien on said proceeds for the ad- 
vances made by Belle Dickinson and Bess Dickinson 
from their own funds for their support and maintenance. 
The trial court erred in not finding that the estate of 
Bess Dickinson was entitled to the increase in the value 
of the Hansen land. And the trial court erred in not 
finding that the plaintiff was entitled to payment from 
the funds in her possession of all expenses of adminis- 
tration and of this action. 

The record shows that Velma M. Trute, the ad- 
ministratrix with the will annexed of the estate of Bess 
Dickinson, deceased, testified in substance that W. Q. 
Dickinson, also known as William Q. Dickinson, died 
on May 1, 1927; that his will was admitted to probate 
in California and in the county court of Seward County, 
Nebraska; that the property passing under the will of 
W. Q. Dickinson, deceased, included a promissory note 
for $19,200, executed on March 1, 1918, by Soren M. 
Hansen and Caroline M. Hansen; that this note was 
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secured by a mortgage on the northwest quarter of Sec- 
tion 29, Township 10 North, Range 2 East of the 6th 
P. M., in Seward County, Nebraska; that Belle Dickin- 
son died in Los Angeles, California, on August 30, 1942, 
and left a will which was admitted to probate in Cali- 
fornia and also by the county court of Seward County, 
Nebraska, on October 30, 1942; that on March 26, 1943, 
a final decree was entered in the county court of 
Seward County, Nebraska, in said estate; that Bess Dick- 
inson died on June 18, 1951, in Los Angeles, California, 
and left a will which was admitted to probate in Cali- 
fornia on July 20, 1951; that Maude M. Robbins was 
appointed as executrix; that said will was admitted to 
probate in the county court of Seward County, Ne- 
braska, on September 7, 1951, and this witness was ap- 
pointed as administratrix with the will annexed of the 
estate of Bess Dickinson, deceased; that no reference 
was made to the real estate above described in Bess . 
Dickinson’s will; and that Item VII of her will pro- 
vided that the residue of her estate be devised and be- 
queathed in trust to the Security First National Bank of 
Los Angeles as trustee for the parties made defendants 
in this action whose defaults were entered by the trial 
court. On June 20, 1952, pursuant to a license of the 
district court for Seward County, Nebraska, dated May 
23, 1952, to sell real estate, the real estate was sold for 
$32,200. On April 11, 1953, the plaintiff filed a report 
in the county court of Seward County, Nebraska, show- 
ing that she had in her possession $32,758.49 which in- 
cluded the proceeds of the sale, less expenses of sale, 
and at the time of trial she had on hand $32,211.13. 

The record further shows that Maude M. Robbins, 
executrix of the estate of Bess Dickinson, deceased, in 
California, had made claims against the plaintiff that 
the money in her hands, less expenses, should be paid 
by her to the Bess Dickinson estate in California; that 
claims have been made that the plaintiff should pay the 
money in her hands, proceeds from the sale of the real 
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estate, to the answering defendants in this case; that 
on September 7, 1951, the county court of Seward 
County, Nebraska, entered an order fixing the time 
limit for filing claims against the estate of Bess Dick- 
inson, deceased, which was December 28, 1951; and that 
thereafter notice to creditors was published and no 
claims were filed, and they are barred. 

On June 30, 1952, the district court for Seward County, 
Nebraska, entered an order confirming the sale of the 
real estate heretofore described, and directing the plain- 
tiff to distribute the proceeds of the sale pursuant to 
the settlement of the estate of Bess Dickinson, deceased, 
in the county court of Seward County, Nebraska. No 
appeal was taken from any order or decree above 
mentioned. 

After Belle Dickinson and Bess Dickinson acquired 
title to the real estate in question in 1933, they retained 
the title and possession of the Hansen land from that time 
up to the death of Belle Dickinson in 1943, and there- 
after Bess Dickinson continued to retain the title and 
possession of the land until her death on June 18, 1951. 

It was stipulated and agreed that after Belle and 
Bess Dickinson received the deed to the land above de- 
scribed, they thereafter received the income therefrom 
and paid the expenses in connection with the same, 
including taxes, up to the time of the death of Belle 
Dickinson, and thereafter Bess Dickinson received the 
income and paid such expenses up to the time of her 
death on June 18, 1951, including taxes. 

The parties stipulated as to who are the brothers and 
sisters of W. Q. Dickinson, deceased, and stipulated as 
to who are the heirs and issue of the deceased brothers 
and sisters of W. Q. Dickinson, deceased, living at the 
time of the death of Bess Dickinson, who are the re- 
maindermen under the last will of W. Q. Dickinson. 
We refrain from setting forth the same. They appear 
in the trial court’s decree, and their interests or shares 
are also set forth therein. 
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By deposition, the attorney for the estates of W. Q. 
Dickinson, Belle Dickinson, and Bess Dickinson, testi- 
fied that all of such estates have been closed and dis- 
tribution made; that the final account of the Bess Dick- 
inson estate was approved on January 11, 1954, and dis- 
tribution made a short time thereafter; that after pay- 
ment of the special bequests, the remainder of the es- 
tate was delivered to the Security First National Bank 
of Los Angeles, as trustee; that no claim was filed 
against the Bess Dickinson estate by the nieces and 
nephews of W. Q. Dickinson claiming that any of the 
assets in the possession of Bess Dickinson at the time of 
her death belonged to them as heirs of W. Q. Dickinson, 
deceased; and that an action is now pending in which 
such a claim is made. 

There is also by deposition the testimony of an ac- 
countant employed to make an accounting and a report 
with reference to advances made by Belle Dickinson 
and Bess Dickinson from their own personal assets to 
the payment of debts of the W. Q. Dickinson estate, 
and amounts expended by them for living expenses 
over and above the income of the W. Q. Dickinson 
estate, the latter accounting being made on a conserva- 
tive basis. This accounting took into consideration such 
amounts with interest from 1927 to June 18, 1951, and 
total interest to March 18, 1954. We shall make refer- 
ence to the pertinent parts of this testimony later in 
the opinion. 

Before setting forth the provisions of the will of 
W. Q. Dickinson, deceased, here involved, we deem 
the following authorities should be borne in mind to 
enable us to discern the intention of the testator. 

In searching for the intention of the testator the 
court must examine the entire will, consider all its pro- 
visions, give words their generally accepted literal and 
grammatical meaning, and indulge the presumption that 
the testator understood the meaning of the words used. 
See Attebery v. Prentice, 158 Neb. 795, 65 N. W. 2d 138. 
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The intention of the testator as determined from the 
will must be given effect if it is not inconsistent with 
any rule of law. See, Perigo v. Perigo, 158 Neb. 733, 
64 N. W. 2d 789; Kramer v. Larson, 158 Neb. 404, 63 
N. W. 2d 349; Attebery v. Prentice, supra; Hill v. Hill, 
90 Neb. 43, 132 N. W. 738, 38 L. R. A. N. S. 198. 

Item III of the will of W. Q. Dickinson, deceased, in- 
sofar as necessary to consider here, provides in part: 
“T give, devise and bequeath all of my property of what- 
soever character and description and wheresoever situ- 
ate unto my wife, BELLE DICKINSON, and to my 
daughter, BESS SKEED DICKINSON, as joint tenants 
and not as tenants in common, for and during the term 
of their natural lives and the natural life of the sur- 
vivor of them or either of them; and considering that 
the uncertainty of life estates may embarrass the ad- 
vantageous enjoyment of properties thus situated, * * *. 
Also I do authorize my said devisees in this ITEM III 
of my Will, or the survivor of either of them, to sell 
and convey in fee simple any or all of my estate, and/or 
to mortgage the same, or otherwise encumber the same, 
said life tenants, or the survivor of either of them, to 
have the possession, control, management, use, income 
and profits of said properties, with the right to receive 
and apply to their own use, or the survivor of either of 
them, during the natural lives of said life tenants, the 
entire income of said property; and should the income 
from said property be insufficient for the support and 
maintenance of said life tenants, then they are hereby 
authorized to consume the principal or so much thereof 
as may be necessary for their comfort and support.” 

Item IV of said will provides as follows: “Upon the 
demise of the survivor of the devisees named in Item 
III herein of this my last Will and Testament, I then 
give, devise, and bequeath all of the unconsumed rest, 
residue and remainder of my estate of whatsoever char- 
acter and wheresoever situate, to my brothers and sisters 
and their heirs forever, share and share alike, and/or 
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if they or any of them have now or should after the 
date hereof predecease me, or decease before this be- 
quest becomes effective, leaving issue or heirs of his or 
her body him or her surviving, then to the issue or 
heirs of their bodies them surviving, the issue or heir 
to take the share of the deceased parent; and should 
said deceased brother and/or sister demise without 
leaving issue or heir of his or her body him or her sur- 
viving, then the share of the one so deceased shall go 
to his or her brothers and/or sisters him or her sur- 
viving, and/or the issue or heirs of their bodies, share 
and share alike, the issue of a deceased taking the share 
of the deceased parent.” 

By Item VI of the will, Belle and Bess Dickinson 
were appointed executrices of the estate, or the sur- 
vivor of either of them executrix. 

The relation of a life tenant to his remaindermen is 
that of a quasi trustee. The relation is the same if a 
power of disposal is annexed to the life estate. See 
Attebery v. Prentice, supra. 

We believe the first proposition to dispose of is the 
contention made by the plaintiff that the life tenants 
became the absolute owners of the Hansen land, and the 
proceeds of the sale should go to the surviving life 
tenants’ estate, the estate of Bess Dickinson. In this 
connection, the plaintiff asserts that on February 27, 
1931, the Hansen note and mortgage, an asset of the 
estate of W. Q. Dickinson, was assigned by Belle and 
Bess Dickinson, executrices of the estate, to them as 
joint tenants and not as tenants in common, for and 
during the terms of their natural lives, or the survivor 
of them or either of them; that on May 6, 1933, the 
land was conveyed to them in lieu of the mortgage by 
warranty deed for a consideration of $19,550; that the 
amount due the life tenants for advances made by them 
to pay the debts of the estate and for their support was 
more than the amount due on the Hansen note and 
mortgage, and the life tenants took the Hansen land as 
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payment for such advances; that the absolute ownership 
of this property by Bess Dickinson was recognized and 
decreed by the county court of Seward County, Ne- 
braska, in its final decree dated March 26, 1943, which 
is a final judgment adjudicating that Bess Dickinson 
was the owner of the land heretofore described and that 
no other person had any interest therein; and that no 
appeal was taken from said decree, and by reason of 
said decree cross-petitioners are barred from asserting 
any right, title, or interest in and to said real estate 
or the proceeds of the sale thereof. 

We deem the following applicable to the plaintiff's 
contention above stated. 

Olson v. Weber, 194 Iowa 512, 187 N. W. 465, 27 A. L. 
R. 1370, posed the question: Does a life tenant, who 
sells the devised property or changes its form pursuant 
to a power to do so, invest himself with a greater title to 
the newly acquired property than he formerly had to the 
specific property devised? In answer to this question 
the court said: “Under our decisions no difficulty arises 
in making answer on this phase of the case. A change 
in the form of the estate under the power expressly 
given in the will does not have the effect to enlarge 
or change the nature of the original title thereto. In 
re Estate of Beatty, 172 Iowa 714, 715; Spaan v. An- 
derson, 115 Iowa 121. See, also Barton v. Barton, 
283 Ill. 338. This is the weight of authority rule and 
is supported on principle and reason. The will of the 
testator could easily be defeated by the life tenant if 
by the mere fact of sale such tenant could enlarge a 
life estate into a fee. A court would necessarily pro- 
tect the remainderman in order to effectuate the no 
of the testator.” 

In Merrill v. Pardun, 125 Neb. 701, 251 N. W. 834, the 
plaintiff sought to enforce a trust upon personal prop- 
erty passing by the will of her deceased father. She 
was the only child, and the issue of his first marriage. 
After the death of his first wife, he remarried. The 
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defendants were the residuary legatees and devisees and 
sisters and children of deceased sisters of the second 
wife, Margaret L. Brown. Under her husband’s will, 
he bequeathed to her the rest, residue, and remainder 
of his property wherever situated, to be hers abso- 
lutely, and it was his request that any property re- 
maining on the death of his wife should go to his daugh- 
ter, Mildred I. Merrill, plaintiff, to be hers absolutely, 
and in case of her prior death, then to her children, share 
and share alike. The estate was closed in the county 
court and the personal estate was turned over to the 
testator’s widow. The county court found in its final 
decree that by the terms of the will all of the prop- 
erty the testator owned at the time of his death went 
to his widow as sole devisee. The widow died in 1929, 
leaving a will which was duly probated, by the terms 
of which she gave her step-daughter, Mildred I. Mer- 
rill, $1,000, and the remainder of her estate to other 
heirs and devisees named therein. The district court 
dismissed the plaintiff’s petition, finding that it did 
not have jurisdiction by reason of the decree or settle- 
ment of final account in the administration proceedings 
in the estate of the husband by the county court. This 
court held that the district court was not bound or 
estopped by the order of the county court entered in 
the estate of the husband assigning all his property to 
his widow as sole legatee. This court said that the 
county court could not determine the rights of the lega- 
tees as between themselves, the county court having 
no authority to bind legatees by construction where the 
executrix could assign property without construction 
of a will and did not request construction. The court 
further found that under the terms of the will of the 
husband, his widow was entitled to a life estate only 
in his property, with power to dispose of and use the 
principal so far as the same might be necessary for her 
support, comfort, and enjoyment; and that so much 
of the property remaining at the time of her death should 
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go to his daughter, Mildred I. Merrill, to be hers ab- 
solutely. The court said, with reference to the finding 
that the court had no jurisdiction by reason of the decree 
and settlement of the final account in the estate of the 
father and husband: “It is settled in Nebraska that 
a district court has jurisdiction of a suit in equity for 
relief, based upon a breach of a constructive trust, 
even though the granting of such relief involves the in- 
terpretation of a will which has. been admitted to 
probate.” 

The case is similar to the instant case. In the cited 
case the opinion does not disclose that the plaintiff 
filed any claim against the estate of Margaret L. Brown, 
deceased, as a remainderman under her father’s will. 
This case disposes of the plaintiff’s contention that the 
final decree in the Belle Dickinson estate, entered by 
the county court of Seward County, Nebraska, to the 
effect that Belle Dickinson was the owner of an un- 
divided one-half interest in fee simple in the real es- 
tate, and that the same descended to Bess Dickinson, 
and that no other person or persons have any interest 
therein, is binding on the defendant cross-petitioners 
in the instant case. 

In Edds v. Mitchell, 143 Tex. 307, 184 S. W. 2d 823, 
we find the following language which is applicable here: 
“The testator intends that the first taker shall have 
only a life estate in the property constituting his, the tes- 
tator’s estate, but that the life tenant shall have un- 
limited power to dispose of the fee; and he intends that 
so much of the property of his, the testator’s, estate as 
has not been disposed of at the time of the life ten- 
ant’s death shall pass to the person named in the will 
as remainderman. * * * If it were held that the exer- 
cise of the power of sale by the life tenant operated to 
divest the remainderman of all title or right to the 
proceeds of the sale, then the life tenant, merely by 
selling the property in which he has a life estate, thus 
changing the form of what came from the testator, could 
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in effect enlarge his estate into a fee, cut off the remain- 
derman, and defeat the testator’s intention. These con- 
clusions are supported by many authorities and we have 
found none to the contrary. Olson v. Weber, 194 Iowa 
512, 187 N. W. 465, 27 A. L. R. 1370; McCormick v. Mc- 
Cormick, (Ky.) 121 S. W. 450; Struck v. Lilly 219 Ky. 
604, 293 S. W. 153; Henninger v Henninger, 202 Pa. 
207, 51 Atl. 749; Walker v. Pritchard, 121 Il. 221, 12 N. 
E. 336; Keniston v. Mayhew, 169 Mass. 166, 47 N. E. 
612; Redman v. Barger, 118 Mo. 568, 24 S. W. 177; 
Smith v. Cain, 187 Ala. 174, 65 So. 367; Note 7 A. & E. 
Ann. Cas. pp. 953, 956; 3 Page on Wills, pp. 384-385, Sec. 
1122.” To like effect see Adams v. Prather, 176 Cal. 
33, 167 P. 534. 

As said in Grace v. Perry, 197 Mo. 550, 95 S. W. 875, 
7 Ann. Cas. 948: “It must be remembered that the 
devise is express for life with power to dispose of the 
fee, and it is a well-settled principle of law that a power 
or disposition added to a life estate is not repugnant 
to the life estate or to the remainder over.” 

When a life estate is expressly created by will and 
unlimited power of disposition given to the life tenant, 
with remainder over in whatever part of the estate 
remains undisposed of at the time of the death of the 
life tenant, the proceeds of sale made by the life ten- 
ant, undisposed of at the time of his death, pass to the 
remainderman. By this construction of a will contain- 
ing such provisions, full effect is given to the testator’s 
intention. See Edds v. Mitchell, supra. The plaintiff’s 
contention cannot prevail. 

The plaintiff contends that in the event the life ten- 
ants did not take the Hansen land for advances made by 
them to pay debts of the W. Q. Dickinson estate and 
for their support during their lifetimes, they were en- 
titled to reimbursement from the proceeds of the sale 
of such land in the hands of plaintiff, and the same 
should go to the estate of Bess Dickinson, deceased, and 
be distributed under the terms of her will. 
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The general rule is stated in 33 Am. Jur., Life Es- 
tates, Remainders, Etc., § 461, p. 997, as follows: “The 
rule is well settled that by paying off a lien, mortgage, 
charge, or other encumbrance against the property of 
an estate, a life tenant acquires a lien on the share of 
the property belonging to the owner or owners of a 
future interest therein * * *.” There are Nebraska 
authorities to the same effect, and the rule is conceded 
to be correct by the defendant cross-petitioners. 

The plaintiff makes reference to the accountant’s evi- 
dence and asserts that it discloses that the life tenants 
received the assets of the W. Q. Dickinson estate subject 
to their claim for $7,396.05. They later advanced $6,000 
to pay mortgages on some properties owned by the tes- 
tator. Among the assets of the estate was a half section 
of land in Seward County, Nebraska, subject to a mort- 
gage of $12,000 payable to a bank. It appears that dur- 
ing the course of the mortgage the life tenants paid 
$6,000 on the principal of the mortgage. The land was 
sold for $18,000, and the purchaser assumed the $6,000 
remaining unpaid on the mortgage. The expenses of 
sale amounted to $76.80. The net proceeds of the sale 
was $11,923.20 which was retained by Bess Dickinson 
when the land was sold in February 1949. So, having 
advanced $6,000 on the principal of the mortgage for 
which the life tenants had not been repaid, it is obvious 
that the net proceeds of the sale which Bess Dickinson 
received would be $5,923.20. In addition there was 
a note in the amount of $4,250, an asset of the estate, 
which was paid, and the life tenants had the benefit of 
this amount. It is apparent from the plaintiff’s figures 
that the life tenants had advanced $7,396.05 of their own 
funds to pay debts of the estate. Adding the amounts 
of $5,923.20 and $4,250, would make a total of $10,173.20, 
which is more than the $7,396.05 which the plaintiff 
claims was advanced by Belle Dickinson and Bess Dick- 
inson to the estate of W. Q. Dickinson, deceased. 

It is conceded by the plaintiff that the surviving life 
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tenant received the full amount in cash in payment of 
the advances made by the life tenants for the benefit of 
the estate, but plaintiff contends that there is no evi- 
dence to show that any such amounts were used for the 
support of the life tenants. 

The accountant’s figures show interest at 6 percent 
from 1927 until March 18, 1954, on the amounts ex- 
pended by the life tenants over and above the income 
of the estate for their support and allegedly for other 
advancements made by them which are not shown with 
any degree of clarity. Plaintiff conterids that the estate 
of Bess Dickinson, deceased, is entitled to a lien on the 
proceeds of the sale of the Hansen land in the hands of 
the plaintiff. 

It is apparent that the life tenants received all the in- 
come there was from the estate, and repayment of the 
advances made by them in payment of the debts of the 
estate. There is nothing in the W. Q. Dickinson will to 
indicate any charge of interest to be made. It is appar- 
ent that the life tenants made no charge of interest dur- 
ing their lifetimes, or claimed interest on any amounts 
expended by them for the purposes above stated. The 
charge of interest under the circumstances presented by 
this record is not a lawful charge and is not allowable. 

The plaintiff cites Attebery v. Prentice, supra, to the 
effect that where the life tenant was authorized to sell 
or convey any part of the real estate or a portion thereof 
at any time when it might be advantageous or profitable 
to do so or when it became necessary for her support, 
it was held that the widow was entitled to support solely 
from the estate without regard to her own separate 
means of support. The facts are dissimilar from the 
instant case. In the instant case the life tenants did not 
exercise their authority granted by the will to sell the 
real estate here involved. They might have done so with 
propriety, if needed for their support. Having not done 
so, the plaintiff is in no position to claim the assets of 
the sale of the real estate in behalf of the surviving life 
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tenant’s estate. In other words, the life tenants waived 
this right and elected to support themselves from the 
income of the estate and supplement it by their own 
funds. The plaintiff’s contention is not sustainable. 

The plaintiff contends that the increase in the value 
of the property passes to the heirs of the surviving life 
tenant, the estate of Bess Dickinson, deceased, and said 
estate is entitled to the profits realized from the sale 
of the Hansen property under the provisions of Item 
III of the will of W. Q. Dickinson, deceased. The plain- 
tiff asserts that the Hansen property was acquired in 
lieu of foreclosure of a mortgage, so it must be assumed 
that it was worth less than the mortgage which, with 
interest, amounted to $20,350, therefore the excess rea- 
lized from the sale of the land above that amount was 
profit, and under the will belonged to the life tenants. 

From a reading of Item III of the will, we believe 
the words used by the testator, “income and profits,” 
mean one and the same thing, namely, the income. The 
following is applicable. “It is the general rule that an 
increase in the value of real estate in an estate belongs 
to the remainderman or corpus rather than to the life 
tenant or equitable life beneficiary.” 33 Am. Jur., Life 
Estates, Remainders, Etc., § 340, p. 849. See, also, 33 
Am. Jur., Life Estates, Remainders, Etc., § 333, p. 842. 

In In re Harned’s Estate, 99 N. Y. S. 2d 407, it is said: 
“It has been repeatedly held that the addition of the 
word ‘profit’ to the word ‘income’ in setting forth the 
interest of a life beneficiary in a trust does not add to 
that interest anything beyond the right to the normal 
yield in the form of earned income.” In other words, 
“profit” and “income” mean the same thing. See, also, 
In re Vedder’s Estate, 17 N. Y. S. 93. 

There is no evidence in the instant case that there 
was any profit from the sale of the land during the 
lifetime of either of the life tenants. Their interest 
in the real estate terminated upon their deaths. The 
plaintiff’s contention is without merit. 


282 NEBRASKA REPORTS [Vou. 162 
Trute v. Skeede 


The plaintiff contends that administraton fees, at- 
torney’s fees in the estate proceedings of the Bess Dick- 
inson estate, and the estate costs in the estate proceed- 
ings and in this action should be paid from the proceeds 
of the sale of the real estate in the hands of the plaintiff. 

There are two groups of defendants in the instant case. 
The first group is composed of the residuary devisees 
and beneficiaries under the will of Bess Dickinson, de- 
ceased, and the trustee named in her will. These de- 
fendants defaulted and their default was taken and en- 
tered. The answering defendants and cross-petitioners 
were a second set of defendants as previously mentioned, 
represented by separate counsel than counsel repre- 
senting the plaintiff and who, for all practical purposes, 
represents the first group of defendants. 

In State ex rel. Ebke v. Board of Educational Lands 
& Funds, 159 Neb. 79, 65 N. W. 2d 392, this court said: 
“Tt is the practice in this state to allow the recovery of 
attorney’s fees and expenses only in such cases as are 
provided for by statute, or where the uniform course 
of procedure has been to allow such recovery. See, 
Blacker v. Kitchen Bros. Hotel Co., 133 Neb. 66, 273 N. 
W. 836; Higgins v. Case Threshing Machine Co., 95 Neb. 
3, 144 N. W. 1037; State ex rel. Charvat v. Sagl, 119 Neb. 
374, 229 N. W. 118.” See, also, Ehlers v. Campbell, 159 
Neb. 328, 66 N. W. 2d 585. We find no statute in this 
state or uniform course of procedure whereby recovery 
of attorney’s fees and expenses may be allowed in the 
instant case. 

The defendant cross-petitioners cross-appeal, contend- 
ing that the trial court erred in its decree in finding 
that the sum of $32,200 received by the plaintiff from 
the sale of the real estate should be distributed by the 
plaintiff under the direction of the county court of 
Seward County, Nebraska, ten-elevenths of said sum 
to be paid to the defendant cross-petitioners, the re- 
maindermen under the will of W. Q. Dickinson, deceased, 
and leaving the remaining one-eleventh of said sum to 
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be retained by the plaintiff for the benefit of the estate 
of Bess Dickinson, deceased. The cross-petitioners as- 
sert that the deed which was taken by Belle Dickinson 
and Bess Dickinson in satisfaction of the note and mort- 
gage recites a consideration of $19,550; that the amount 
due on the mortgage was $19,200 principal, and unpaid 
interest would be $350, which made the consideration as 
recited in the deed; and that there is no competent evi- 
dence to the contrary. In this connection they also con- 
tend that under the Uniform Composite Reports as Evi- 
dence Act, section 25-12,117, R. S. Supp., 1953, a copy 
of the report shall be given to the adverse party before 
trial in order to be admissible in evidence, and that they 
received no copy at any time prior to trial. The act re- 
ferred to gives the trial judge discretion to admit such 
evidence if the trial court finds that no injustice would 
result from the failure to give such notice. No sub- 
stantial injustice did result in the instant case from the 
failure to give such notice. The accountant’s report is 
in conflict with the mortgage and deed. The mortgage 
was for $19,200 with no prepayment provision, but it 
was also given to secure a note. The note is not in 
evidence. The accountant’s figures which were accepted 
by the trial court show that the holders of the note ac- 
cepted payment which reduced the principal of the debt 
to $18,500, and by accountant’s figures there was $1,850 
interest due on the debt, or a total of $20,350. The con- 
sideration shown in the Hansen deed is $19,550. There 
is no evidence that the consideration stated in the deed 
was the actual amount unpaid on the debt. So, it ap- 
pears that the consideration named in the deed is less 
than the amount actually owing on the debt. We be- 
lieve under the circumstances the trial court was justi- 
fied in accepting the accountant’s figures and holding 
that the proceeds of the sale in the hands of the plain- 
tiff should be prorated as set forth in the court’s decree. 

The defendant cross-petitioners make a claim in their 
brief for interest on the funds in the hands of the plain- 
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tiff. Their brief does not contain any assignment of 
error that the trial court failed to require plaintiff to 
pay interest on the funds in her possession, nor is the 
question discussed therein. 

Under section 25-1919, R. R. S. 1943, and Revised 
Rules of the Supreme Court, rule 8a 2(4), consideration 
of the cause on appeal is limited to errors assigned and 
discussed, except that the court may, at its option, note 
a plain error not assigned. See Hartman v. Hartmann, 
150 Neb. 565, 35 N. W. 2d 482. 

The plaintiff has been holding this fund as an officer 
of the court until the conflicting claims of the parties 
could be determined. The claim of the defendant cross- 
petitioners for interest is without merit. 

Upon a trial de novo, we arrive at the same conclu- 
sion as the trial court, and the judgment of the trial 
court should be and is affirmed in all particulars, the 
plaintiff to pay all costs on appeal. 

AFFIRMED. 


Betty O’NEIL, ADMINISTRATRIX OF THE ESTATE OF JAMES 
F. O’NEIL, DECEASED, APPELLANT, V. UNION NATIONAL LIFE 


INSURANCE COMPANY, A CORPORATION, APPELLEE. 
75 N. W. 2d 739 


Filed March 28, 1956. No. 33870. 


1. Estoppel. Where a party gives a reason for his conduct and 
decision touching anything involved in a controversy, he cannot, 
after litigation has begun, change his ground, and put his con- 
duct upon another and a different consideration. 

2. Appeal and Error: Pleading. After appeal and remand a party 
may not add or substitute a defense substantially different from 
that relied on at the original trial. 

On remand, as to matters not inconsistent 
or in conflict with a position taken at the former trial, the 
district court is clothed with a discretion to allow amendments 
in the further disposition of the case. 

4. Appeal and Error: Trial. Where a case has been remanded 
with general directions to proceed in accordance with an opinion 
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which disposes of all issues to be considered on a new trial, a 
judgment should be entered in favor of the party in whose favor 
the issues were decided. 

Where, however, a case has been presented to 
this court on an issue or issues with other issues remaining for 
decision on remand, it is the duty of the district court to try the 
case and make an adjudication upon the remaining issues. 

6. Insurance. The statutes of this state authorize the inclusion 
in insurance policies of provisions for contestability on the 
ground that death came about during military service. 


7. An insurance policy which is susceptible of more than 
one interpretation will be given the one most favorable to the 
insured. 

8. Where there is no ambiguity in an insurance policy, 


the courts will indulge no forced construction against the 
insured and the policy will be interpreted according to the 
intention of the parties as expressed in the instrument. 

9. Evidence. A death certificate from the War Department is 
not admissible in evidence in and of itself as proof of cause of 
death. 


10. 


Where there is uncontradicted and conclusive evidence 
of the cause of death other than a certificate from the War 
Department the admission of the certificate in evidence is error 
without prejudice. 


Where evidence is offered by deposition and it appears 
that the form of questions is technically objectionable, but the 
court on inspection can see that the answers furnish proper 
evidence, exceptions to the questions will be overruled and the 
testimony admitted. 


The diagram of a location made, identified, and de- 
scribed by a witness to illustrate testimony given by the witness 
is admissible in evidence. 


13. Insurance. Where a policy of life insurance insures a person 
against death except in military or naval service in time of 
war the exception applies only if death is occasioned by actual 
service or is an incident thereof, 


11. 


12. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKEny, Jupce. Affirmed. 


Baylor, Evnen & Baylor and Davis, Healey, Davies & 
Wilson, for appellant. 


Frank A. Peterson and F. C. Radke, for appellee. 
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Heard before Simmons, C. J., Carter, MESsSmMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucy, JJ. 


YEAGER, J. 

This is an action at law by Betty O’Neil, administra- 
trix of the estate of James F. O’Neil, deceased, plaintiff 
and appellant, against the Union National Life Insur- 
ance Company, a corporation, defendant and appellee, 
to recover $2,500, the face amount of a policy of life 
insurance written on the life of James F. O’Neil, now 
deceased, interest thereon from the date of his death, 
and attorney’s fees. The case has been previously be- 
fore this court. An opinion was adopted on the former 
appearance and it appears as O’Neil v. Union National 
Life Ins. Co., 148 Neb. 469, 27 N. W. 2d 837. In order 
that the matters now before the court may be under- 
stood it appears necessary to outline herein in consid- 
erable detail the proceedings from the commencement 
of the action in the district court to the present time. 
For convenience, James F. O’Neil will be referred to as 
O’Neil. 

On August 29, 1944, the plaintiff, as administratrix 
of the estate of James F. O’Neil, filed a petition in the 
district court for Lancaster County, Nebraska, in which 
she alleged that on March 12, 1937, the defendant 
issued to O’Neil a policy of life insurance by the terms 
of which the defendant agreed to pay $2,500 to the estate 
of O’Neil in the event of his death. The policy, by 
declaration and attachment to the petition as an exhibit, 
became a part of the petition. In the petition it was al- 
leged that O’Neil died on November 4, 1943. It was 
further alleged that demand had been made for the 
$2,500 but that the defendant denied liability for the 
amount except the sum of $245. The prayer was for 
$2,500, interest, and attorney’s fees. 

On April 10, 1945, an amended petition was filed 
which appears to have been at some time amended by 
interlineation. It was upon this petition, an answer 
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thereto, and a reply that the case was tried before it 
came to this court on the former appeal. To this petition 
were attached three additional exhibits which were iden- 
tified as “B,” “C,” and “D.” These were letters from 
the defendant to the plaintiff. 

Two paragraphs of “B” are the following: 

“You will notice by the terms of the contract that 
the death claim under the conditions of your husband’s 
death is the return of the life premiums paid with in- 
terest at 5%. In addition to this we will refund the 
Double Indemnity premiums from the date of enroll- 
ment in the armed forces of your husband, on which 
date the benefits with the Double Indemnity clause are 
cancelled.” 

“It appears that the total premiums paid, with in- 
terest and the refund of the Double Indemnity premiums 
will amount to approximately $245.00.” 

The first paragraph of “C” is the following: 

“This file is still pending receipt of your completed 
claimant statement and your official notification from 
the War Department of the death of Capt. O’Neill. When 
these proofs of death are received and approved, your 
claim will be paid, and we will return the notification 
of death to you. As we previously stated, the benefits 
under the policy will be the return of the premiums 
with interest at 5% per annum.” 

The body of “D” is as follows: 

“Inasmuch as we have not heard from you, we are 
wondering if there is anything we can do to help you 
complete your claim as beneficiary under the above 
policy. We would like to arrange an early payment of 
the claim and suggest that you let us have the com- 
pleted from ent (form sent) you in our letter of De- 
cember 27, 1943, together with such official notices and 
telegrams as you received notifying you of your hus- 
band’s death. We will make photostatic copies of these 
items and they will be returned to you for your further 
safekeeping.” 
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The answer filed by the defendant contains the 
following: 

“4. Alleges and says that at no time has this de- 
fendant denied liability under said policy, but at all 
times since the delivery thereof to the said James 
Francis O’Neil, it has recognized same to be in full 
force and effect.” 

By the next paragraph of the answer it was asserted 
that no due proof of death had been supplied as re- 
quired by the terms of the policy. 

As already pointed out there was a reply. In the 
reply the plaintiff alleged that proofs of loss were fur- 
nished and further that the defendant had waived such 
proof. 

In this state from the standpoint of pleadings the 
case went to trial. A jury was waived. 

Upon what issues evidence was presented by the 
parties on that trial is not known. Whether or not any 
issue of fact tendered by plaintiff’s petition found sup- 
port in evidence does not appear. The record of that 
evidence has not been brought here, 

The only question which it may be said was presented 
upon which a determination was made was that of 
whether or not proof of death had been made within the 
meaning of the requirements of the policy. The district 
court adjudged that no such proof had been made and 
on that ground dismissed the action. 

From that adjudication the plaintiff appealed to this 
court. This court reversed the judgment of the district 
court on that issue and remanded the cause for fur- 
ther proceedings. In the opinion this court clearly in- 
dicated that the only question which was decided was 
that of whether or not the proof supplied by plaintiff 
was sufficient as a condition precedent to her right to 
maintain the action. In the opinion, it was stated: “Con- 
sequently, the facts recited in the letter constitute a 
sufficient proof of death within the provisions of the 
policy presently before us. This being true, the fur- 
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nishing of proof of death as a condition ameciont to 
the bringing of suit has been met.” 

After the determination of this court was made the 
defendant filed an amended answer to plaintiff’s peti- 
tion in the district court. In this answer, to the extent 
necessary to set out the allegations thereof, the defendant 
reiterated its former statements that the policy was in 
full force and effect. It alleged that the insurance policy 
contained the following provision: “‘Incontestability. 
This Policy shall be incontestable after one year from 
date of issue except for (1) * * * (2) * * * (3) Conditions 
as to Military Service or Naval Service in time of war. 
Should the Insured die before attaining the age of thirty- 
five, from any cause while engaged in Military or Naval 
Service in time of war or within six months after the 
termination of such service as a result thereof, the 
amount payable hereunder shall be limited to the prem- 
iums paid together with interest thereon at the rate 
of five per cent per annum, less any indebtedness there- 
on to the Company.’” It further alleged that O’Neil 
was on November 4, 1943, under the age of 35 years; 
that at that time he was engaged in military service in 
time of war; and that if he died on November 4, 1943, 
the beneficiary under the insurance policy was en- 
titled only to the amount of the premiums paid on the 
policy together with interest at the rate of 5 percent 
per annum. This amount the defendant offered to pay 
on proof of death while engaged in military service in 
time of war. 

The plaintiff moved for an order striking the amended 
answer. This motion was at first sustained, but on 
reconsideration was overruled. 

The plaintiff also moved for judgment on the man- 
date of this court for $2,500 and interest. This motion 
was sustained but the order was later vacated and set 
aside. 

After the disposition of numerous incidental and dila- 
tory proceedings not necessary to mention here the plain- 
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tiff filed a reply to the amended answer. In the reply 
the plaintiff alleged that the defendant had waived its 
right to assert the limitation on the amount payable 
under the policy; that the adjudication of this court 
was res judicata; that the provision limiting liability, 
because of the manner of its appearance in the insur- 
ance policy, should be disregarded; and that because of 
lapse of time the incontestability clause could not be 
made applicable since O’Neil died more than one year 
after the policy was issued. 

Thereafter the case came on for trial to a jury. At 
the conclusion of the evidence the defendant moved for a 
directed verdict in its favor. The plaintiff moved for a 
directed verdict in her favor. The motion of plaintiff 
was overruled. The motion of defendant was sustained 
and a verdict, which is the following, was accordingly 
rendered: “We, the Jury, duly impaneled and sworn 
in the above entitled cause, do find for the plaintiff and 
assess the amount of her recovery against defendant in 
the sum of $445.35.” Judgment was rendered on the 
verdict. An alternative motion for judgment notwith- 
standing the verdict or for new trial was duly filed by 
the plaintiff. This motion was overruled. From the 
order overruling the alternative motion for judgment 
notwithstanding the verdict or for a new trial and the 
judgment the plaintiff has appealed. 

Six assignments of error appear in plaintiff’s brief as 
grounds for reversal. One of these is separated into 
three parts. These assignments of error will not be 
set out here but they will be identified as they are 
considered later herein. 

The first assigned ground for the reversal of the 
present judgment is that the court erred in failing and 
refusing to sustain the motion, hereinbefore referred 
to, to strike the amended answer. The basis of the 
assignment is that the amended answer asserted a de- 
fense entirely different from that relied on by the de- 
fendant on the first trial and the former appeal. 
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It is a well-settled rule in this jurisdiction that where 
a party gives a reason for his conduct and decision 
touching anything involved in a controversy, he can- 
not, after litigation has begun, change his ground, and 
put his conduct upon another and a different consider- 
ation. He is not permitted thus to mend his hold. See, 
Mitchell v. Brotherhood of Locomotive Firemen & En- 
ginemen, 103 Neb. 791, 174 N. W. 422; McDowell v. 
Metropolitan Life Ins. Co., 129 Neb. 764, 263 N. W. 
145; Serven v. Metropolitan Life Ins Co., 1382 Neb. 637, 
272 N. W. 922; Farmers Union Fidelity Ins. Co. v. 
Farmers Union Co-op. Ins. Co., 147 Neb. 1093, 26 N. 
W. 2d 122; Brown v. Security Mutual Life Ins. Co., 
150 Neb. 811, 36 N. W. 2d 251. 

On the record before this court however it becomes 
clear that no basis is found to support and sustain the 
contention that the defendant at any time changed its 
defensive position as to liability for a recovery on the 
insurance policy. As pointed out earlier herein the po- 
sition of the defendant has been that the policy was in 
full force and effect; that if the insured lost his life 
while engaged in military service the liability was for 
one amount; but if his death came about otherwise the 
liability was for the face amount of the policy which 
was $2,500. The amended answer as to this subject 
did not depart from the contentions made at any time 
prior thereto. 

It must be said therefore that the first assignment of 
error is without merit. 

By the second assignment of error the plaintiff as- 
serts the court erred in refusing to render judgment 
on the mandate on the former appeal in favor of the 
plaintiff for the face amount of the policy. The sub- 
stantial theory of the contention is that all issues upon 
which a right of recovery depended were tried and a 
decision rendered thereon in the district court and that 
the review here was of that decision, and that there was 
nothing left for the district court to do, since there was a 
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reversal, but to render judgment in accordance with the 
prayer of plaintiff’s petition. 

Neither the record of the proceedings made in the 
district court nor the opinion of this court sustains this 
contention. 

The judgment of the district court, which appears in 
the transcript, from which the former appeal was taken 
discloses unequivocally that the only question decided 
was that of whether or not the proof of loss which was a 
condition precedent to the maintenance of action on the 
policy had been furnished the defendant. 

The journal entry so declaring is lengthy and in its 
entirety will not be repeated here. The final paragraph 
however is as follows: “The plaintiff’s petition is there- 
fore dismissed without prejudice to a new action on 
compliance with proof of loss requirements.” 

There is nothing in the former opinion of this court 
stating directly or inferentially that any other substan- 
tial question or issue was being decided. The case was 
not remanded with any kind or character of direction. 
This court said only: ‘The judgment of the district 
court is reversed and the cause remanded for further 
proceedings.” 

The plaintiff has cited no cases the effect of which is 
to say that a remand under the circumstances which 
are described herein calls for final judgment in favor 
of either party on a mandate. 

As a proposition of law in support of the contention 
that she was entitled to judgment on the mandate for 
$2,500 plaintiff states the following: “After appeal and 
remand a party may not add or substitute a defense sub- 
stantially different from those relied on at the original 
trial.’ Nebraska cases cited in support are Scott v. 
Spencer, 44 Neb. 93, 62 N. W. 312; Peterson v. Lincoln 
County, 92 Neb. 167, 138 N. W. 122, Ann. Cas. 1913E 
1309; Gadsden v. Thrush, 72 Neb. 1, 99 N. W. 835. 

Only the case of Gadsden v. Thrush, supra, has a 
direct relationship to the subject presented. It holds 
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that where there is a general remand it is the duty of 
the district court to exercise its discretion in allowing 
amendments as to other matters in the further disposi- 
tion of a case. Other cases which hold to this principle 
are Sowerwine v. Central Irr. Dist., 91 Neb. 457, 136 
N. W. 44; Bohmont v. Moore, 141 Neb. 91, 2 N. W. 2d 
599; Piechota v. Rapp, 148 Neb. 442, 27 N. W. 2d 682. 

Another stated proposition is: “An insurer raising 
by its original pleading the defense of failure to furnish 
due proof of loss may not raise by amended answer a 
different defense based on grounds of which it had 
knowledge as being actual or probable.” Cited in sup- 
port are Mitchell v. Brotherhood of Locomotive Firemen 
& Enginemen, supra; Yates v. New England Mutual Life 
Ins. Co., 117 Neb. 265, 220 N. W. 285; McDowell v. 
Metropolitan Life Ins. Co., supra. 

These cases are in point only where a new and dif- 
ferent defense is attempted to be asserted. They are 
not in point in instances where, as here, there has been 
no change in the defensive position on the merits of the 
pleaded cause of action. 

Another proposition asserted is that where a case 
has been remanded with general directions to proceed 
in accordance with an opinion which disposes of all of 
the issues to be considered on a new trial, a judgment 
should be entered in favor of the party in whose favor 
the issues were decided. Cited together with cases from 
other jurisdictions is Bohmont v. Moore, supra. 

There can be little doubt that this as an abstract 
legal principle is sound. However it can have no ap- 
plication here since, as pointed out, the former opinion 
did not dispose of all of the issues to be considered 
on a new trial. 

The second assignment of error is without merit. 

By the third assignment of error the plaintiff effectu- 
ally contends that she was entitled to a judgment on 
the evidence before the court on the trial from which 
this appeal was taken as a matter of law for the reasons 
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(1) that the incontestability clause which has been 
quoted herein prohibits a defense under the portion 
thereof relating to engagement in military service in 
case of a death occurring more than one year after is- 
suance of the policy, (2) that the position of the cap- 
tion of the provision relating to death in military serv- 
ice in the policy renders it ineffective, and (3) that the 
defendant, having the burden of proving that death 
was occasioned while the insured was engaged in mili- 
tary service, failed to sustain the burden of proof. 

Apparently the point of the first proposition is that 
the policy provision relative to death while engaged in 
military service, referred to as the war clause, is in- 
cluded as a part of the so-called incontestability pro- 
vision and is not separately set apart from the one- 
year provision which applies to other risks. 

The cases cited on this proposition do not sustain the 
contention. The statutes of this state authorize the in- 
clusion in insurance policies of provisions for contesta- 
bility on the ground that death came about during mili- 
tary service. § 44-502, R. R. S. 1943. This statutory 
provision was approved in State ex rel. Republic Na- 
tional Life Ins. Co. v. Smrha, 138 Neb. 484, 293 N. W. 372. 

The statutory provision relating to death while en- 
gaged in military service as a ground of contestability 
of an insurance policy is combined with the provisions 
for contestability on other grounds and not separated 
therefrom in the statute. No reason is apparent why 
it should be elsewhere than in the incontestability 
clause of the insurance policy. And if it is clear and 
unmistakable in its terms, as is true of the one involved 
here, no reason is apparent why its full content should 
not be accepted as written. 

As to the second point of the third assignment it is 
true that an insurance policy which is susceptible of 
more than one interpretation will be given the one most 
favorable to the insured. 

It is also true that where there is no ambiguity in 
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an insurance policy, the courts will indulge no forced 
construction against the insured and the policy will 
be interpreted according to the intention of the parties 
as expressed in the instrument. Davis v. Aetna Life 
Ins. Co., 128 Neb. 154, 258 N. W. 58; Shambaugh v. 
Great Northern Life Ins. Co., 131 Neb. 415, 268 N. W. 
288; Parish v. County Fire Ins. Co., 134 Neb. 563, 279 
N. W. 170, 126 A. L. R. 703; Pickens v. Maryland Casualty 
Co., 141 Neb. 105, 2 N. W. 2d 593. 

It may not reasonably be said that there was any 
ambiguity in this war clause or anything which could 
be misleading as to its content or the placement of the 
caption of the war clause. The point is without merit. 

The third point of the third assignment is directly 
related to the sixth and last assignment of error. Dis- 
cussion of it will be deferred until after disposition of 
the fourth and fifth assignments. 

On behalf of the defense a certified copy of the War 
Department record of the death and cause of death of 
O’Neil was offered and received in evidence. Objec- 
tion to it was duly made. By the fifth assignment of 
error the plaintiff asserts that it was erroneously 
admitted. 

As to this proposition there is a lack of unanimity in 
the decisions in the various jurisdictions. In Bozicevich 
v. Kenilworth Mercantile Co., 58 Utah 458, 199 P. 406, 
17 A. L. R. 346, the admissibilty of death certificates 
is upheld. In the opinion cases are cited which contain 
a like holding. In 5 Wigmore on Evidence (3d ed.), § 
1675a, p. 726, the author upholds admissibility. Cases 
are therein cited which uphold the right. 

It appears however that this court has adopted the 
opposite position. In Omaha & C. B. St. Ry. Co. v. 
Johnson, 109 Neb. 526, 191 N. W. 691, this court held 
that the medical certificate required by section 8233, 
C. S. 1922, was not admissible in evidence as proof of 
the cause of death. This section has been amended but 
in particulars not important here. It now appears as 
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section 71-605, R. S. Supp., 1955. (It was last amended 
in 1953.) The position taken there was approved in 
McNaught v. New York Life Ins. Co., 145 Neb. 694, 
18 N. W. 2d 56. 

It does not appear reasonable to say that a death 
certificate from the War Department is admissible ab 
initio in proof of cause of death but that one prepared 
in conformity with a statute of this state is not. 

The conclusion is that it was error to admit the certi- 
fied copy as evidence of the cause of death, but, as 
was true in McNaught v. New York Life Ins. Co., supra, 
the error was without prejudice since death and cause 
of death was otherwise positively and unequivocally 
proved as will hereinafter appear. 

The deposition of Roy A. Murray, Jr., was taken and 
received in evidence at the trial. The plaintiff filed 
exceptions to the deposition which were overruled. By 
the fourth assignment of error the plaintiff challenges 
the action of the court in overruling the exceptions. 

The witness Murray was, at the time O’Neil came 
to his death, the commanding officer of the Fourth 
Ranger Battalion in Italy. O’Neil was the commander 
of a company in the battalion. The purpose of the testi- 
mony of this witness was to establish the cause of death 
of O’Neil. 

Certain of the exceptions taken to the deposition were 
predicated on the proposition that the opinion on the 
former appeal removed the question of cause of death 
as an issue on the second trial. In the light of what 
has been already said herein those exceptions are with- 
out merit. 

The remainder of the exceptions relate to form of 
questions, materiality and competency of testimony, ad- 
missibility of an exhibit, and foundation for admission 
of evidence. 

It is true that some of the questions propounded may 
be regarded as somewhat objectionable as to form and 
foundation or in other words technically objectionable. 
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It may not be said however that the answers thereto 
in any instance furnished improper evidence. Appli- 
cable to such a situation this court said in the sixth 
point of the syllabus in Bryant v. Modern Woodmen of 
America, 86 Neb. 372, 125 N. W. 621, 27 L. R. A. N.S. 
326: “In order to avoid needless expense and delay, 
where evidence is in the form of depositions, and the 
court upon inspection can see that, while the form of 
question may be technically objectionable, yet the an- 
swer furnishes proper evidence, it would facilitate the 
administration of justice to heed substance rather than 
form, overrule the objection, and admit the testimony.” 

From an examination of the deposition it becomes 
readily apparent that the answers elicited come within 
the purview of this rule. 

In the light of the conclusion that the issue as to 
cause of death was triable in the case the objection that 
evidence appeared in the deposition which was not 
material or competent was not valid. 

The exhibit to which objection was made was a map 
or drawing made by Murray to illustrate his testimony 
wherein he described the area in which his command 
and the enemy forces were operating when O’Neil came 
to his death. In the light of the fact that his descrip- 
tion was complete and the exhibit added nothing but 
picturization no reason is apparent as to why the ex- 
hibit should be regarded as inadmissible. The fourth 
assignment of error must be said to be without merit. 

We return now to the sixth assignment of error and 
the third point of the third assignment which has not 
been discussed. 

The point of the third assignment challenges the 
sufficiency of the proof of the defendant to support the 
contention that O’Neil came to his death while en- 
gaged in military service. The effect of the sixth as- 
signment of error is to say that even if there was evi- 
dence that O’Neil came to his death while engaged in 
military service, within the meaning of the policy and 
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law, the question of the sufficiency of that evidence to 
sustain the defense was one to be decided by a jury 
and not one for the court on a motion for directed 
verdict. 

In an approach to this it becomes necessary to ascer- 
tain the true meaning of the following from the war 
clause: ‘Should the Insured die * * *, from any cause 
while engaged in Military or Naval Service in time of 
war * * *,.” 

Pertinent questions in this approach are: Does it 
mean die in combat? Does it mean die in activity di- 
rectly related to but not necessarily in combat? Does 
it include death in actual military or naval service but 
away from any combatant area? Does it include death 
while a member of the military or naval forces but not 
at the time engaged in any character of military or 
naval service? 

This language in the policy, similar language, and 
these questions have been before the courts of other 
jurisdictions and of our own on numerous occasions. 
The interpretations have not been uniform. No useful 
purpose would be served by directing attention to what 
has been said in other jurisdictions since this court has 
declared its own position. This position was declared 
in 1922 and no departure from that declaration has been 
discovered. 

In Arendt v. North American Life Ins. Co., 107 Neb. 
716, 187 N. W. 65, in the second syllabus point, this 
court said: “Where a policy of life insurance insured 
a person against death occurring in any part of the world 
and in any occupation or from any cause, except mili- 
tary or naval service in time of war, the company 
issuing the same is liable, even though the insured, at 
his death, was in the military service in time of war, 
if his death was not incident to or caused by such 
military service.” 

Application of this to the present case is to say that 
if O’Neil came to his death while in action in military 
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service or as an incident thereof, the face of the policy 
is not payable and the defendant is required only to 
make return of premiums with interest. 

The facts as disclosed on the trial uncontrovertedly 
bring the death of O’Neil within the meaning and ap- 
plication of this rule. From the evidence on which 
plaintiff relied as prima facie proof of death a rea- 
sonable inference flows that O’Neil was killed in action. 
From this evidence the inescapable conclusion is that © 
he died at least as an incident of military service in 
time of war. 

The evidence referred to was that of James J. Altieri 
given by deposition. Altieri was a fellow officer of 
O’Neil. The record of his testimony in pertinent part 
is as follows: “Q- Lieutenant O’Neil was at the time of 
his death in the military service? A- That is true. * * * 
Q- You stated that you saw him or his body on No- 
vember 5, 1943, in or near a town in Italy called Cesto 
Campano? A- That is right. Q- Was that in the battle 
area? A- It was slightly behind the battle area at the 
time. * * * Q- Do you know how he came to his death? 
A- That I don’t know either. Q- Had he been at the 
front with his troops? A- Well, we took off on an oper- 
ation the last time I saw Lieutenant O’Neil, and whether 
or not he actually participated in the battle, I don’t 
know. Q- On what day was the battle fought? A- On 
the 4th. Q- And you saw him or rather his body on the 
5th? A- That is right. I didn’t see his body up at the 
front. I saw it behind the lines.” 

The testimony of the witness Murray on behalf of the 
defendant, which is in nowise in conflict with any other 
evidence in the case, makes it clear that the only rea- 
sonable inference of which the record is capable is that 
O’Neil was killed in action as contended by the de- 
fendant. The testimony in this connection summarized 
is that the..witness ordered O’Neil into attack; that he 
did not actually see O’Neil killed but he did see him 
‘immediately thereafter; that at the time he was only 
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about 200 feet away; and that at the time they were 
under small arms, heavy mortar, and 88 millimeter fire. 
In the light of this evidence and the proper interpre- 
tation and meaning of the war clause in the insurance 
policy there was no issue of fact as to the cause of 
death to be submitted to a jury. The trial court prop- 
erly so concluded and likewise properly sustained the 
motion of the defendant for a directed verdict. 
The judgment of the district court is affirmed. 
. AFFIRMED. 


CusTER PuBLic PowerErR DISTRICT, A PUBLIC CORPORATION, 

ET AL., APPELLEES AND CROSS-APPELLEES, V. Loup RIVER 

Pusiic POWER DISTRICT, A PUBLIC CORPORATION, ET AL., 

APPELLEES AND CROSS-APPELLANTS, 

CoNSUMERS PuBLic Power DISTRICT, A PUBLIC CORPORA- 
TION, ET AL., APPELLANTS AND CROSS-APPELLEES, 

CENTRAL NEBRASKA PUBLIC POWER & IRRIGATION DISTRICT, 
A PUBLIC CORPORATION, ET AL., APPELLEES AND 


CROSS-APPELLEES. 
75 N. W. 2d 619 


Filed March 23, 1956. No. 33920. 


1. Public Utilities: Electricity. The provision in section 70-602, 
R. R. S. 1948, that nothing in Chapter 70, article 6, R. R. S. 
1943, shall be construed to prevent the organization of a dis- 
trict within, or partly within, the territorial boundaries of an- 
other district organized thereunder so long as the plants, systems, 
and works, the operation of the same, the exercise of powers, 
and the assumption of duties and responsibilities of or on the 
part of one district, do not nullify, conflict with, or materially 
affect those of or on the part of another district organized under 
the act, relates to the organization of a district. 

The provision in section 70-602, R. R. S. 1943, 

above recited relates to a fact condition that may be held to 

prevent the organization of a district under the provisions of 

Chapter 70, article 6, R. R. S. 1943. It does not relate to a fact 

condition subsequently arising so as to prevent or restrict the 
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10, 


11. 


12. 


13. 


operation of an organized district under its charter powers. 
Under the provisions of Chapter 70, article 6, 
R. R. S. 1948, the powers and functions of the Department of 
Roads and Irrigation are to approve or disapprove a petition 
for the organization of a district. The department can exer- 
cise only those powers conferred by express enactment or by 
necessary implication. 

7 Under the provisions of Chapter 70, article 
6, R. R. S. 1948, the Department of Roads and Irrigation is 
without power to approve a petition for the organization of a 
district subject to conditions and limitations not expressed in 
the petition. 


The public policy of this state as to power 
districts organized under the provisions of Chapter 170, article 
6, R. R. S. 1948, is the concept of electrical energy being fur- 
nished to the ultimate consumer at the lowest cost consistent 
with sound business management. 

Contracts. If an agreement binds the parties or either of them 
to do, or if the consideration is to do, something opposed to the 
public policy of the state or nation, it is illegal] and absolutely 
void, however solemnly made. 

The test is the evil tendency of the contract, and not 
its actual injury to the public in a particular instance. 
Contracts contrary to public policy, that is those which 
tend to be injurious to the public or against the public good, are 
illegal and void, even though actual injury does not result there- 
from. 

Corporations: Contracts. A corporation cannot disable itself by 
contract from performing the public duties which it has under- 
taken, and by agreement compel itself to make public accommo- 
dation or convenience subservient to its private interests. 
Declaratory Judgments. One of the purposes of the Uniform 
Declaratory Judgments Act is to terminate the controversy that 
gives rise to the proceedings. 

Proceedings under the Uniform Declaratory Judg- 
ments Act are governed by applicable established rules of 
pleading. 

Pleading. A cross-petition is not maintainable for purposes of 
affirmative relief as a cross-suit beyond the requirements of a 
complete adjudication upon the subject matter of the original 
suit. ; 
Declaratory Judgments. Under the Uniform Declaratory Judg- 
ments Act courts have a reasonable discretion in determining the 
controversies to which it applies. 
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Srmmons, C. J. 

This is an action for a declaratory judgment. It in- 
volves public power districts organized under the pro- 
visions of an act of the 1933 Legislature commonly 
known as Senate File No. 310, Laws 1933, c. 86, p. 337. 
As amended the act is now Chapter 70, article 6, R. R. 
S. 1943. 

There were joined, either as parties plaintiff or de- 
fendant, all of the power districts organized under the 
above act, together with other interested defendants and 
certain interested municipal corporations. 

Issues were made and trial was had. There is an ap- 
peal and cross-appeal from the decree of the district 
court. So far as involved here those issues will be stated 
later in this opinion. 

Senate File No. 310 was an act authorizing the crea- 
tion of public power and irrigation districts, prescribing 
the manner of their organization and operation, and de- 
fining their powers, functions, and franchises. It was 
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a comprehensive act. As a result of proceedings under 
it, the privately-owned public power utilities in this 
state have all passed into some form of public owner- 
ship and operation. 

Of necessity, preliminary statements of fact must be 
a general summary. 

An early major development under the act was the 
organization of districts to develop and generate power 
by water. 

The Loup River Public Power District was organized 
in 1933. It had diversion works at Genoa, 35 miles of 
canal, and powerhouses near Monroe and Columbus. 
Its construction was completed in 1937. We will here- 
inafter refer to this district as Loup. 

Platte Valley Public Power and Irrigation District 
was organized about the same time. It had a diversion 
dam at Keystone on the North Platte River, with a 
power plant near the city of North Platte. Its works 
were completed in 1937 and were put into operation in 
1938. We will hereinafter refer to this district as 
Platte. 

The Central Nebraska Public Power and Irrigation 
District was organized a year or two later than the 
others with headquarters at Hastings, Nebraska. It 
produced power from water of the North Platte River. 
We will hereinafter refer to this district as Central. 

When these three hydro power districts were com- 
pleted, they were in the position of having electric en- 
ergy to sell, with no firm market to which it could be 
sold. The privately-owned utilities had their own gen- 
erating plants and sources of supply. 

The hydro districts then considered the purchase of 
the privately-owned utilities. That was found to be 
not feasible because of bond obligations and other 
reasons. 

Under the leadership of the officers of Loup, Con- 
sumers Public Power District was organized in August 
1939. It will hereinafter be referred to as Consumers. 
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Thereafter, on or before January 1, 1942, Consumers 
purchased some 14 of the privately-owned public util- 
ities operating in Nebraska. As each utility was pur- 
chased, Consumers organized it as an operating division. 

In 1940 the Nebraska Public Power System was 
created by contract by Loup, Platte, and Central. We 
will hereinafter refer to it as N.P.P.S. This was an 
operating agreement, “a vehicle,” by which the three 
districts pooled their resources and operating responsi- 
bilities, jointly collected and distributed revenue, and 
bought and sold power. In general Consumers leased 
its generating facilities to N.P.P.S. and retained the dis- 
tribution system. Central withdrew from N.P.P.S. in 
April 1949, and thereafter has sold its power to N.P.PS. 

During this same period of time there was organized 
under the act a considerable number of rural power 
districts. These districts will hereinafter be referred to 
as rurals. Their primary function was to buy power and 
distribute it to rural patrons. They purchased power 
from N.P.P.S. 

During this period of the growth of public power, 
there came into existence a series of contracts between 
Loup, Platte, Central, and Consumers. 

In 1946, Consumers, Loup, Central, and Platte en- 
tered into an amended and consolidated lease-power 
agreement. The effective date was March 1, 1946, and 
it extended to January 2, 1972. This contract, in general, 
covered the whole field of contract obligations and rates. 
The specific issue involved in this appeal has its origin 
in this 1946 agreement. 

Thereafter the Loup, Central, and Platte, and after 
Central’s withdrawal, Loup and Platte, were caught in 
the well-known increase of costs and they had a com- 
modity for sale at a fixed rate. 

As of September 1, 1949, Loup, Platte, and Consumers 
entered into a cost-of-service rate agreement and a 
supplement to the March 1, 1946, agreement. This agree- 
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ment, by its terms, becomes involved in the issue here 
presented. 

By 1952 it was recognized by Consumers and N.P.P.S. 
that the probable future demand for electric power in 
Nebraska required the securing of an additional and 
material source of supply. N.P.P.S. proposed to build 
a generating plant in southeastern Nebraska, contend- 
ing then and now that the generating of power and the 
sale of power to Consumers was its contractual right 
and within the domain of N.P.P.S. as this system of 
public power had developed in Nebraska. 

Consumers contended that it had the right under the 
terms of its organization powers to build a generating 
plant to furnish the additional energy, and that it was 
not under contractual obligation to N.P.P.S. that would 
prevent it doing so. 

The issuance and sale of bonds, to secure the funds to 
construct a new generating plant, were necessary wheth- 
er the new facility was to be built by N.P.P.S. or by 
Consumers. Consumers fortified its position by estab- 
lishing that its financial structure was such that it could 
secure the money at a lower rate of interest than could 
N.P.P.S. Because of that, the saving in interest alone 
by Consumers’ financing would amount to several mil- 
lion dollars. 

N.P.P.S. proceeded to issue and was negotiating the 
sale of bonds when Consumers took the position that 
it would not buy the additional power if produced by 
N.P.P.S. Consumers proposed to proceed to build a gen- 
erating plant to supply itself with additional power for 
sale to its customers. 

This litigation then started, with the purpose of de- 
termining the right and power of Consumers in the 
matter. 

As Consumers has developed, it now operates in the 
western one-third of Nebraska under the designation 
of its Western System and in the eastern two-thirds of 
the state under the designation of its Eastern System. 
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The two systems are not physically connected. This 
litigation involves the Eastern System. 

This brings us to the basic question involved in this 
appeal. 

The March 1, 1946, agreement opened under the title 
“Witnesseth” with some 20 paragraphs devoted largely 
to fact recitals followed by “In consideration of the 
matters hereinbefore recited, and of the mutual cove- 
nants and obligations of the parties hereto, it is agreed” 
etc. 

In the nineteenth paragraph of the recitals is this 
sentence: “It is further recognized that by entering 
into the contracts hereinafter provided for Consumers 
District has turned over to Hydro Districts all of its 
major generating plants and has agreed to buy sub- 
stantially all of its power requirements from Hydro 
Districts.” 

Following the “In consideration” sentence are short 
provisions that Consumers “shall continue to lease to 
Hydro Districts” etc.; and that hydro districts ‘shall 
continue to furnish electric power and energy to Con- 
sumers District” etc. The “Hydro Districts” are shown 
by the contract to be Loup, Central, and Platte. 

In the body of the agreement under Section B, Article 
IV, under a title “Provisions for Future Facilities” is a 
provision that hydro districts agree “to have available 
at all times adequate power to satisfy Consumers Dis- 
trict’s” requirements, and Consumers “agrees to pur- 
chase all of its Eastern System power requirements from 
Hydro Districts * * *.” To each of these covenants 
are exceptions not material to the solution of the issue 
here. 

Prior to the 1946 agreement, it is patent that Loup, 
Central, and Platte, in substance, had a monopoly in 
the generation and sale of power at wholesale to Con- 
sumers and the rurals. Consumers had a like monopoly 
in the distribution and sale of electric power to, or 
in, over 300 cities and towns in Nebraska. By this 
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contract the parties undertook to give contractual recog- 
nition to the area of each party’s monopoly and to ex- 
tend that recognition for a period of 26 years, or until 
1972. 

The supplemental agreement of September 1, 1949, 
was entered into by Consumers, Loup, and Platte, the 
latter two being designated as “operating districts.” 
The contract opened with “Witnesseth” followed by a 
series of “Whereas” statements, early in which refer- 
ence was made to the two covenants quoted immediately 
above. 

Later in the 1949 contract is this provision: “Arti- 
cle IV, Section B of the Lease-Power Contract is here- 
by amended as follows: Strike all of such Article.” 

Loup and Platte rely here on the provision in the 
1946 agreement which was not stricken in the 1949 
supplemental agreement that Consumers “has agreed 
to buy substantially all of its power requirements from 
the Hydro Districts.” 

Loup and Platte contend that provision constitutes 
a binding, subsisting, present, and continuing obligation 
of Consumers. Both parties here and in the trial court 
relied on evidence as to preliminary negotiations lead- 
ing to both contracts; provisions in both contracts which 
it is contended lend support to their position; and, in 
particular, Loup and Platte rely on practical construc- 
tion by the parties. 

The above quotes pinpoint the contractual issue. 

The trial court found that Consumers was required 
to buy substantially all of its power and energy for 
its Eastern System from N.P.P.S., so long as the latter 
could furnish it, until the year 1972, with exceptions 
not material here. The court enjoined Consumers from 
violating the terms of its contracts as so construed. 
Preliminary thereto, the court found that “* * * Con- 
sumers, may not construct a power plant under the facts 
and issues as developed in this case * * *,” 

As appellant here, Consumers contends that the con- 
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tracts are invalid as against public policy and in any 
event there is no such contractual obligation. 

The procedure for the organization of a district under 
the provisions of Senate File No. 310, Laws 1933, c. 
86, p. 337, was that of the filing of a petition addressed 
to the Department of Roads and Irrigation, hereinafter 
referred to as the department. It became the duty 
of the department to make an investigation of the pro- 
posed district and of its proposed plants, systems, 
and irrigation works, and if deemed by the de- 
partment feasible and conforming to public con- 
venience and welfare, the petition was to be ap- 
proved. A certificate in duplicate, setting forth a 
true copy of the petition and declaring the approval, 
was then to be filed by the department in the office 
of the Secretary of State and in the office of the county 
clerk of the county in which the principal place of 
business of the district is located. The district then 
became a body politic and corporate. Under the pro- 
visions of this act, the petition, when approved, became 
in effect the charter of the district. The parties here 
so treat it. 

By amendment in 1937, the Legislature provided: 
“A district may be organized to engage only in the 
electric light and power business, or only in the busi- 
ness of owning and operating irrigation works, or to 
be engaged in both of said businesses.” Laws 1937, c. 
152, § 3, p. 578 (now section 70-604, R. R. S. 1943). 

The Legislature in 1937 referred to the approved peti- 
tion as a “charter.” Laws 1937, c. 152, § 9, p. 589 (now 
section 70-662, R. R. S. 1943). 

The petition for the creation of Consumers proposed 
the creation of a public power district “to engage in the 
electric light and power business * * *.” The petition 
recited that the nature of the business in which the 
district intended to engage was as follows: ‘The ac- 
quiring by purchase or otherwise, the building and’ 
construction, the leasing or otherwise holding and op- 
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erating, of electric facilities, including generating plants, 
transmission lines, substations, and distribution sys- 
tems in the manner authorized in said Chapter 86, 
Laws of Nebraska, 1933, as amended; the purchase, 
generation, distribution, transmission, and sale of electric 
energy, either at wholesale or retail, or both, for light- 
ing, power, heating, and every other useful purpose 
whatsoever; the purchase of electric energy at whole- 
sale from any Public Power or Public Power and Irri- 
gation District and the sale and distribution of the same, 
either at wholesale or retail, or both; the leasing, pur- 
chasing, or otherwise acquiring of the electric facilities 
of the Northwestern Public Service Company, includ- 
ing generating plant, substations, and distribution sys- 
tems in the Counties of Platte, Butler, Colfax, and 
Merrick, used and operated in the City of Columbus, 
Nebraska, and surrounding territory, commonly referred 
to as the Columbus Division of said Company, together 
with franchises, leases, licenses, permits, grants, ease- 
ments, contracts, customers’ accounts receivable, meter 
deposits, tools, merchandise, machinery, equipment, and 
miscellaneous other property of said Company used in 
connection therewith; the leasing, purchasing or other- 
wise acquiring of such of the electric facilities and ap- 
purtenances thereto of such other privately owned elec- 
tric light and power companies within the State of Ne- 
braska as the District shall deem necessary or expedi- 
ent in order to fulfill the purpose of its incorporation; 
the purchasing and selling of appliances, accessories, 
equipment, and merchandise incident to the operation 
of an electric light and power business; the leasing, 
purchasing, or otherwise acquiring of real and personal 
property needed or useful in connection with any of 
the above.” 

There is no contention that Consumers does not have 
the power, under its charter provision as recited in the 
petition, to build and operate a generating plant and 
sell the power therefrom either at wholesale or retail. 
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The petition for the organization of Consumers re- 
cited that the name of the municipality constituting the 
proposed district shall be the city of Columbus and 
that the boundaries of the proposed district shall be the 
same as the boundaries of said city. 

Senate File No. 310, Laws 1933, c. 86, § 2, p. 339 
(now section 70-602, R. R. S. 1943), provided: “* * * 
nothing in this act shall be construed to prevent the 
organization of a district hereunder within, or partly 
within, the territorial boundaries of another district 
organized hereunder, so long as the plants, systems 
and works, the operation of the same, the exercise of 
powers and the assumption of duties and responsibilities 
hereunder, of or on the part of one such district, do not 
nullify, conflict with, or materially affect those of or on 
the part of another such district.” 

The Certificate of Approval of the department re- 
cited that the city of Columbus was within Loup Dis- 
trict; it quoted the statute; and then recited a resolu- 
tion of the board of directors of Loup containing these 
two paragraphs: “WHEREAS, the creation of the CON- 
SUMERS PUBLIC POWER DISTRICT, for the pur- 
poses in the petition named, and the operation of the 
plants, systems and works, the exercise of power and 
the assumption of duties and responsibilities thereunder, 
of or on the part of such new district, will not nullify, 
conflict with, or materially affect those of, or on the 
part of the Loup River Public Power District, * * *. 

“BE IT FURTHER RESOLVED, that the Loup River 
Public Power District cooperate with said proposed 
new district if and when the same is created, to the 
end that the purposes enumerated in said petition may 
be accomplished.” 

The department then found that the project would 
be feasible and conform to public convenience and 
welfare, and approved it subject to three limitations, 
of which the third is: “That the plants, systems and 
works, the operation of same, the exercise of ‘powers 
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and the assumption of duties and responsibilities of the 
Consumers Public Power District shall not nullify, con- 
flict with, or materially affect those of or on the part 
of the Loup River Public Power District.” 

The department by so doing transformed the “do not 
nullify, conflict with, or materially affect” clause into 
a prospectively operating “shall not” provision. 

The appellees here contend that the statute, and the 
limiting provision in the approval, bar Consumers from 
building and operating a power plant and selling electric 
power so generated, because to do so will conflict with 
and materially affect their operations. 

The statutory provision involved relates to “the or- 
ganization” of a district within or partly within the 
territorial boundaries of another district, and permits 
it so long as it does not nullify, conflict with, or mater- 
ially affect another district. It is a provision designed 
to permit the organization of overlapping districts. 

We so construed the act in State ex rel. Wright v. 
Lancaster County Rural P. P. Dist., 130 Neb. 677, 266 
N. W. 591. That was an action in quo warranto. The 
department made no finding that there would be no 
conflict between two districts operating in the same ter- 
ritory. We held that such a finding was not required. 
We further held: “The duty of the state department, 
as imposed by provisions already quoted from the stat- 
ute, was to make an investigation of the proposed dis- 
trict and of its proposed plants and systems and, if 
deemed feasible and conforming to public convenience 
and welfare, to execute, in duplicate, a certificate setting 
forth a true copy of the petition and declaring it ap- 
proved. Comp. St. Supp. 1935, sec. 70-703. In this 
respect the record of organization shows compliance with 
the statute. The state department made the required 
investigation and issued certificates declaring that the 
proposed plants and systems of both districts were 
‘feasible,’ conforming to public convenience and wel- 
fare, thus implying and deciding that overlapping will 
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not create any material conflict within the meaning 
of the legislative act.” 

So here it must be held that at the time the depart- 
ment approved Consumers’ petition it decided that over- 
lapping would not create any material conflict within 
the meaning of the act. When the department approved 
the petition and caused its certificate to be filed, its 
function in the matter ended. 

We further said in State ex rel. Wright v. Lancaster 
County Rural P. P. Dist., supra: “The record fails to 
show that the powers of the two districts cannot be 
so exercised as to prevent a material conflict.” That 
statement must be related to the issue involved in the 
quo warranto proceeding. It relates to the condition 
of the showing at and prior to the approval of the peti- 
tion there challenged. 

Here the record shows that at the time the depart- 
ment approved the petition of Consumers, there was an 
affirmative showing before the department, made by 
Loup, that there was no material conflict. 

The statutory provision involved relates to a fact con- 
dition that could be held to prevent the organization of 
a district, and not to a fact condition subsequently aris- 
ing that could prevent or restrict the operation of an 
organized district under its charter powers. 

We find nothing in the act indicating a legislative 
intent that the conditions imposed should operate be- 
yond the “organization” of a district. The appellees 
find comfort in the “so long as” phrase. That phrase 
is used here in the sense of provided. See Cavanna v. 
Tri-State Cooperative Assn., 77 Pa. Super. 358. 

Is Consumers bound by the prospective condition 
attached to the approval by the department? 

The department’s powers and functions are prescribed 
by the statute. It can exercise only the powers con- 
ferred by express enactment or by necessary implica- 
tion. Scotts Bluff County v. State Board of Equalization 
& Assessment, 143 Neb. 837, 11 N. W. 2d 453. The ex- 
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press power conferred is to approve and by implication 
to disapprove. When it approves, its power ends. There- 
after there remains only the power to certify its approval 
and file. There is no discretionary power given to the 
department such as is conferred, for instance, in sec- 
tion 46-235, R. R. S. 1943. It is the petition when ap- 
proved that becomes the charter of a district. It is the 
petition when approved that is subject to amendment. 
§ 70-662, R. R. S. 1943. 

We find nothing in the act that can be construed to 
imply a power in the department to condition its ap- 
proval subject to limitations and conditions running 
prospectively for the life of the district. It necessarily 
follows that the restriction imposed by the department 
on the approval of Consumers’ petition was outside its 
powers and void. It further follows that the organiza- 
tion condition set out in section 70-602, R. R. S. 1943, 
is of no force and effect subsequent to the approval of 
Consumers’ organization petition. 

We come then to the question of whether or not the 
contract provision in the 1946 agreement of Consumers 
to buy all of its power from N.P.P.S. is void as against 
public policy. We are not here dealing with the nar- 
row question of the power of a corporation to contract 
to buy all of a named commodity from one source of 
supply. Rather we are here dealing with the power of 
Consumers, a public corporation, to contract not to ex- 
ercise for a period of 26 years its. charter powers of 
constructing generating plants, generating electricity, 
and selling electricity at wholesale or retail. 

The public policy of this state as to power districts 
organized under the provisions of Chapter 70, article 6, 
R. R. S. 1943, is too well known to require demonstra- 
tion. It is the concept of electrical energy being fur- 
nished to the ultimate consumer at the lowest cost con- 
sistent with sound business judgment. It is a matter 
of public history and common knowledge of which 
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courts may take judicial notice. There is no contention 
here to the contrary. 

We have here a contract which, if valid, creates a 
monopoly in N.P.P.S. in the production and furnishing 
of power. We have a contract which, if valid, requires 
Consumers to buy substantially all of its electric power 
from N.P.P.S. If the contract is valid and if N.P.P.S. 
builds the generating plant to supply Consumers’ in- 
creased power needs, the cost in interest rates alone to 
N.P.P.S. and ultimately to the customers of Consumers, 
will be several million dollars above that which the pro- 
duction of power will cost Consumers and ultimately its 
customers. There is no adequate showing of material sav- 
ings that will result from N.P.P.S. production as dis- 
tinguished from Consumers production sufficient to off- 
set the increased interest rate. 

We have here a contract which has implicit in it the 
evils of a monopoly directly related to a business af- 
fected with a public interest. Under the evidence here, 
to enforce it will not result in the bringing of electrical 
energy to the ultimate consumer at the lowest possible 
cost consistent with sound business management. 

In State ex rel. Spillman v. First Bank of Nickerson, 
114 Neb. 423, 207 N. W. 674, 45 A. L. R. 1418, we ap- 
plied this rule: “ ‘If an agreement binds the parties or 
either of them to do, or if the consideration is to do, 
something opposed to the public policy of the state or 
nation, it is illegal and absolutely void, however sol- 
emnly made. * * * Where a contract belongs to this 
class, it will be declared void, although in the particular 
instance no injury to the public may have resulted. 
In other words, its validity is determined by its general 
tendency at the time it is made, and if this is opposed 
to the interests of the public it will be invalid, even 
though the intent of the parties was good and no in- 
jury to the public would result in the particular case. 
The test is the evil tendency of the contract, and not 
its actual injury to the public in a particular instance.’ ” 
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The rule is stated in 73 C. J. S., Public Utilities, § 
5, p. 996: “As a general rule, public utilities have the 
right to enter into contracts between themselves or with 
others, free from the control or supervision of the state, 
so long as such contracts are not unconscionable or op- 
pressive and do not impair the obligation of the utility 
to discharge its public duties.” 

Also, in 17 C. J. S., Contracts, § 211, p. 563, the rule is 
stated: “Contracts contrary to public policy, that is those 
which tend to be injurious to the public or against the 
public good, are illegal and void, even though actual 
injury does not result therefrom.” 

Here it is patent that the contract does impair the 
obligation of Consumers to discharge its public duties. 

The Supreme Court of the United States with refer- 
ence to illuminating gas as distinguished from elec- 
tricity has held: “The supplying of illuminating gas 
is a business of a public nature to meet a public neces- 
sity. It is not a business like that of an ordinary cor- 
poration engaged in the manufacture of articles that 
may be furnished by individual effort. * * * Hence, while 
it is justly urged that those rules which say that a given 
contract is against public policy, should not be arbitrarily 
extended so as to interfere with the freedom of con- 
tract, Printing &c. Registering Co. v. Sampson, L. R. 
19 Eq. 462, yet in the instance of business of such char- 
acter that it presumably cannot be restrained to any 
extent whatever without prejudice to the public in- 
terest, courts decline to enforce or sustain contracts im- 
posing such restraint, however partial, because in con- 
travention of public policy. * * * It is also too well 
settled to admit of doubt that a corporation cannot 
disable itself by contract from performing the public 
duties which it has undertaken, and by agreement com- 
pel itself to make public accommodation or convenience 
subservient to its private interests.” Gibbs v. Con- 
solidated Gas Co. of Baltimore, 130 U. S. 396, 9 S. 
Ct. 553, 32 L. Ed. 979. 
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The appellees call our attention to our holding in E. 
K. Buck Retail Stores v. Harkert, 157 Neb. 867, 62 N. 
W. 2d 288, wherein we held: “The power of courts to 
invalidate contracts for being in contravention of public 
policy is a very delicate and undefined power which 
should be exercised only in cases free from doubt. It is 
not the province of courts to destroy the right to con- 
tract by enabling parties to escape their contractual 
obligations on the ground of public policy unless the 
preservation of the public welfare imperatively so 
demands.” 

That case had to do with contracts between private 
parties. Nevertheless we have weighed the problem 
here in light of the intent of that rule. 

We conclude that the contract of Consumers made in 
1946 to buy all or substantially all of its electric power 
from N.P.P.S. was and is contrary to public policy and 
hence illegal and void. This conclusion renders it un- 
necessary to determine the impact of the 1949 supple- 
mental agreement. 

The trial court erred in holding that Consumers was 
required to buy substantially all of its electric power 
from N.P.P.S. and in enjoining Consumers as above 
stated. 

This brings us to the cross-appeal of Loup and Platte. 

By cross-petition Loup and Platte prayed for an order 
terminating the power contracts with the rurals, Con- 
sumers, the city of Minden, and the city of North Platte; 
and directing N.P.P.S. to establish rates for its cus- 
tomers as prescribed by the statutes of Nebraska. Be- 
cause of admissions made in the pleading, the prayer of 
the cross-petition of the city of North Platte was 
granted. That order is not involved in this appeal and 
is not disturbed by our holding herein. 

The trial court denied the cross-petition otherwise. 
That denial is challenged here, and we are requested to 
enter a declaratory judgment on the cross-petition. 

In 1949 Loup and Platte separately adopted identical 
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rate resolutions. The purpose of these resolutions was 
to establish rates for the sale of electrical power. The 
resolution is lengthy and involved. In form and sub- 
stance it has the appearance of a legislative act. It 
created officers of the N.P.P.S., a planning board and a 
budget board, provided their membership and powers, 
and set out in detail operations, conditions, and terms. 

Based upon these rate resolutions, Consumers, the 
rurals, and the municipals then entered into cost-of- 
service contracts with Loup and Platte. An analysis of 
these resolutions and contracts is not required here. It 
is sufficient to say that the over-all effect was to guar- 
antee Loup and Platte an income then deemed sufficient 
to meet their financial needs and to permit the cus- 
tomers of Loup and Platte to have a considerable, if not 
complete, control over the expenditures of Loup and 
Platte. It is those contracts which Loup and Platte 
seek to have terminated by a declaratory judgment on 
a ‘cross-petition. 

One of the purposes of the Uniform Declaratory Judg- 
ments Act is to terminate the controversy that gives 
rise to the proceedings. § 25-21,154, R. R. S. 1943. 

The controversy that gave rise to this proceeding was 
the proposal of Consumers to build and operate a power 
generating plant. The ultimate question to be deter- 
mined was whether or not Consumers was contractually 
bound to buy substantially all of its power from Loup 
and Platte. That question the trial court determined 
and on appeal we determine, although with a different 
result. With that determination the controversy that 
gave rise to this proceeding has been terminated. 

The petition presents basically the construction and 
validity of one provision of the 1946 contract of Loup, 
Platte, and Central with Consumers. 

The cross-petition presents the construction and val- 
idity of provisions in the 1949 rate resolution and cost- 
of-service contracts of Loup and Platte with the rurals, 
the municipals, and Consumers. 
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We have held: “Proceedings under the uniform 
declaratory judgments act are governed by applicable 
established rules of pleading.” State ex rel. Smrha v. 
General American Life Ins. Co., 1832 Neb. 520, 272 N. 
W. 555. 

In Armstrong v. Mayer, 69 Neb. 187, 95 N. W. 51, we 
examined at length the question of what matters can be 
raised by cross-petition in this state. We there held: 
“But the matters set up in the cross-petition must be 
germane to the original suit. The cross-petition is not 
maintainable for purposes of affirmative relief as a cross- 
suit beyond the requirements of a complete adjudication 
upon the subject mater (sic) of the original suit.” 

This decision has since been followed consistently 
down to and including O’Shea v. O’Shea, 143 Neb. 843, 
11 N. W. 2d 540. 

Paraphrasing language used in Armstrong v. Mayer, 
supra, in some sense the questions presented by the 
cross-petition are connected with the subject matter 
of the petition but the connection is not such a neces- 
sary one as to require that a court pass upon them in 
order to render a complete adjudication of the subject 
matter of the original controversy. 

We have held that under the Uniform Declaratory 
Judgments Act courts have a reasonable discretion in 
determining the controversies to which it applies. Phelps 
County v. City of Holdrege, 133 Neb. 139, 274 N. W. 483. 

We have also held: “The use of a declaratory judg- 
ment, while discretionary with the court, is neverthe- 
less dependent upon facts and circumstances rendering 
it useful and necessary. The court’s discretion should 
be exercised with caution. Jurisdiction should be as- 
sumed only where the court is satisfied that an actual 
controversy exists between competent parties who are 
before the court, and that the declaration sought will 
be a practical help in ending the controversy or in 
stabilizing disputed legal relations under the facts al-. 
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leged and proved.” Graham v. Beauchamp, 154 Neb. 
889, 50 N. W. 2d 104. 

Consistent with these authorities, the trial court de- 
clined to render a declaratory judgment on the questions 
presented by the cross-petition. In that it did not err. 

The judgment of the trial court is affirmed in part, 
and in part reversed and remanded with directions to 
enter judgment in accord with this opinion. _ 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


DonaLp E, KELLEY ET AL., APPELLANTS, V. ARTHUR JOHN, 
AS Mayor AND MEMBER OF THE CITY COUNCIL OF THE CITY 
or McCook, NEBRASKA, ET AL., APPELLEES, J. HAROLD 
DoNALDSON, JR., ET AL., INTERVENERS-APPELLEES, 

715 N. W. 2d 713 


Filed March 24, 1956. No. 33971. 


1. Municipal Corporations. The referendum provisions of our stat- 
utes as they relate to municipal corporations apply to legis- 
lative acts, but not to administrative or executive matters. 

If an ordinance of a city serves merely to put into 

execution a previously enacted law, it is clearly executive or 

administrative in character. 

The test for determining that which is legislative 

from that which is administrative or executive is whether the 

ordinance was one making a law, or administering or executing 

a law already in existence. 

An ordinance changing the classification of property 

from residential to business use after the adoption of a compre- 

hensive zoning plan is an administrative or executive matter, and 
not subject to referendum laws applicable to municipalities. 


APPEAL from the district court for Red Willow County: 
VICTOR WESTERMARK, JUDGE. Reversed and remanded 
with directions. 


Morrison, Lyons & Starrett and Kennedy, Holland, 
DeLacy & Svoboda, for appellants. 


Stanley R. Scott, for appellees. 
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Russell & Colfer and J. D. Wood, Jr., for interveners- 
appellees, 


Heard before Smumons, C. J., CARTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. , 


CaRTER, J. 

This is an appeal by plaintiffs from an order and 
judgment of the district court for Red Willow County, 
sustaining defendants’ demurrer to plaintiffs’ petition 
and dismissing the action. 

The plaintiffs, Donald E. Kelley and Georgia E. 
Kelley, are the owners of Lots 10 through 19, Block 
3, Kelley’s Hilltop Addition to the City of McCook, Ne- 
braska. The plaintiff, F. E. Dillman, is the representa- 
tive of the Berean Fundamental Church Council, Inc., 
a religious organization which owns Lot 9 in Block 3, 
the remainder of the property involved in this suit. 
The plaintiff, Safeway Stores, Incorporated, is the 
holder of an option agreement to purchase all of the 
described property, which option has been exercised con- 
ditional upon the rezoning of the property for business 
use. The plaintiffs, Solomon W. Stilgebouer and John 
Lenhart are citizens, residents, voters, and taxpayers 
in the city of McCook. 

The defendant, City of McCook, a municipal corpo- 
ration, is a city of the first class operating under the 
city manager plan. The other defendants are the mayor, 
city clerk, city treasurer, and the members of the city 
council of the city of McCook. 

On November 27, 1952, the city of McCook estab- 
lished by ordinance a comprehensive zoning plan regu- 
lating and restricting the construction and use of build- 
ings within zoning districts, and creating a board of 
adjustment and fixing its powers and time and place of 
meeting. Under this ordinance, the validity of which is 
not questioned, the property here involved was zoned 
as residential property. 

On May 31, 1955, certain owners of property adjoin- 
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ing Block 3 petitioned the city council to rezone the 
use of the property from residential to business use. 
Other parties joined in the proceedings. Notice was 
given of a public hearing on the matter, as required 
by the original zoning ordinance. After a hearing, the 
city council adopted Ordinance No. 795 rezoning Block 
3 as “Neighborhood Business District Zone 4-A.” Such 
classification permits the operation of retail stores 
within the prescribed zone. No appeal was taken to the 
board of adjustment or to the courts in the manner 
authorized by statute. Instead, petitions were filed, 
containing a sufficient number of signers, to obtain a 
referendum on Ordinance No. 795. The city council 
found the petitions sufficient and designated December 
7, 1955, as a special election day for the referendum. 
This suit was then commenced, praying that the defend- 
ants be enjoined from calling or holding the refer- 
endum election. Due to the pendency of the present 
suit the election was not held on December 7, 1955. 
Such referendum election is now called for the general 
municipal election to be held on April 3, 1956. 

The applicable portion of the controlling referendum 
statute provides as follows: “The referendum may be 
ordered upon any ordinance or measure except ordi- 
nances making the annual tax levy, appropriating money 
to pay the salaries of officers and employees, or re- 
lating to local improvements and assessments therefor, 
* * =” § 19-640, R. R. S. 1943. It is the rule in this 
state ‘that the referendum provisions of our statutes 
apply to legislative acts, but not to administrative or 
executive matters. If an ordinance serves merely to 
put into execution a previously enacted law, it is clearly 
administrative or executive in character. The crucial 
test for determining that which is legislative from that 
which is administrative or executive is whether -the 
action taken was one making a law, or executing or- ad- 
ministering a law already in existence? ‘State ex’ rel. 
Ballantyne v. Leeman, 149 Neb. 847, 32 N. W..2d- 918: 
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State ex rel. Nelson v. Butler, 145 Neb. 638, 17 N. W. 
2d 683; Read v. City of Scottsbluff, 139 Neb. 418, 297 
N. W. 669. It seems clear to us that an ordinance adopt- 
ing a comprehensive plan for zoning a city is a legis- 
lative matter. It is a determination that the mayor 
and council of a city, acting legislatively, have con- 
cluded that zoning is beneficial to the best interests 
of the city. Since it is legislative in character, it may 
be submitted to the qualified electors of the city in the 
form of a referendum to determine if the ordinance 
shall or shall not be approved. In the present case no 
such action was taken and the validity of the ordinance 
of November 27, 1952, is not questioned. 

The ordinance of November 27, 1952, provides for 
the creation of a board of adjustment to whom appeals 
may be taken from ordinances purporting to make 
changes and amendments. Appeals to the district court 
may be taken from a decision of the board of adjustment 
as provided by section 19-912, R. R. S. 1943. It is the 
contention of the appellants that this constitutes the 
exclusive remedy in the present case. Whether or not 
this is true is dependent on whether the ordinance 
changing the classification of the lands in question to 
“Neighborhood Business District Zone 4-A” is an admin- 
istrative or legislative act. We conclude that the passage 
of Ordinance No. 795 is an administrative act. It is the 
carrying out of the purposes of the comprehensive zoning 
ordinance and, in so doing, the procedures provided in 
section 19-912, R. R. S. 1943, are exclusive. We point 
out that section 19-904, R. R. S. 1943, provides that the 
city council is to provide the manner in which regula- 
tions and restrictions, and the boundaries of the dis- 
tricts are to be determined, established, and enforced, 
and from time to time amended, supplemented, or 
changed. It provides for public notice and a public 
hearing. Under section 19-912, R. R. S. 1943, an appeal 
to the courts to finally determine the issues raised is 
provided. 
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It seems clear to us that the ordinance in question 
purports to carry out the purposes of the comprehensive 
zoning ordinance which latter ordinance was a valid 
exercise of legislative power. In putting this ordinance 
into effect, the city council acts administratively. In 
State ex rel. Ballantyne v. Leeman, supra, we said: “It 
was set out generally that when an ordinance enacts 
a law, or lays down a rule of conduct or course of policy 
to guide the citizens, there can be no question but that 
it is legislative in character and referable; but, on the 
other hand, if it serves simply to put into execution 
previously enacted laws it is clearly executive or ad- 
ministrative in character.” See, also, Monahan v. Funk, 
137 Or. 580, 3 P. 2d 778; Burdick v. City of San Diego, 
29 Cal. App. 2d 565, 84 P. 2d 1064. 

It is fundamental also that to permit a referendum to 
be invoked to annul or delay executive action would 
be to destroy the efficiency necessary to successful ad- 
ministration of the business affairs of a municipality. 
Read v. City of Scottsbluff, swpra. The policy of the 
municipality was determined by the adoption of the 
comprehensive zoning ordinance. The administration 
of the ordinance, including the changes in classification 
of particular pieces of property, very rarely affects all 
the electors of a municipality. To say that administra- 
tive determinations are subject to referendum could 
defeat the very purposes of zoning. The uniformity re- 
quired in the proper administration of a zoning ordi- 
nance could be wholly destroyed by referendum. A 
single decision by the electors by referendum could 
well destroy the very purpose of zoning where such de- 
cision was in conflict with the general scheme fixing 
the uses of property in designated areas. This alone is 
sufficient to sustain the holding that an ordinance, ad- 
ministrative in character, is not subject to referendum. 
It would permit the electors by referendum to change, 
delay, and defeat the real purposes of the comprehen- 
sive zoning ordinance by creating the chaotic situation 
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such ordinance was designed to prevent. The deter- 
mination as to whether or not a city desires to embark 
upon a policy of zoning for the purpose of regulating and 
restricting the construction and use of buildings within 
fixed areas is a legislative matter subject to referendum. 
But when such policy has been determined, the changing 
of such areas, or the granting of exceptions, are com- 
mitted to the mayor and council as administrative mat- 
ters in order to secure the uniformity necessary to the 
accomplishment of the purposes of the comprehensive 
zoning ordinance. In the case at bar the city council 
has sought to fit the property here involved into a 
master plan which it believes properly should be classi- 
fied as business property. If its action may be nullified 
by a referendum, then the comprehensive master plan 
becomes a nullity and every change of classification 
of property made by the city council will be subject 
to the whims of the electors without regard to the mas- 
ter plan. No such result was intended by the Legis- 
lature which lends support to the reasoning of our 
holdings that administrative acts carrying out the pur- 
poses of a valid ordinance are not referable to the elec- 
tors. The following cases support the principle, although 
they are dissimilar on their facts. Simpson v. Hite, 
36 Cal. 2d 125, 222 P. 2d 225; Whitbeck v. Funk, 140 Or. 
70, 12 P. 2d 1019; Hurst v. City of Burlingame, 207 
Cal. 134, 277 P. 308. 

For the reasons herein stated, the ordinance changing 
the classification of the property here involved from a 
residence classification to a business classification is ad- 
ministrative in character and therefore not a matter that 
could be referred to the electors under the referendum 
provisions of our statutes. The procedures provided in 
the comprehensive zoning ordinance, described as Ordi- 
nance No. 699, provide the exclusive method for deter- 
mining the correctness of the action of the city council 
and the board of adjustment. A party aggrieved by find- 
ings and orders of the board of adjustment has a remedy 
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by appeal to the district court. The action of the city 
council in referring Ordinance No. 795 was therefore 
without legal authority. The judgment of the district 
court in sustaining the action of the city council in di- 
recting that Ordinance No. 795 be referred to the elec- 
tors of the city under the referendum act is therefore 
in error. The judgment of the district court is reversed 
and the cause remanded with directions to the trial court 
to overrule the demurrer to plaintiffs’ petition. 
REVERSED AND REMANDED WITH DIRECTIONS. 


MERLIN OLSON, BY HIS MOTHER AND NEXT FRIEND, MARTHA 
OLSON, APPELLEE AND CROSS-APPELLANT, Vv. THOMAS 


SHELLINGTON, APPELLANT AND CROSS-APPELLEE. 
75 N. W. 2d 709 


Filed March 30, 1956. No. 83841. 


1. New Trial. The purpose of a new trial is to enable the court 
to correct errors that have occurred in the conduct of the trial. 

The inherent power of the court to grant a new trial 
is limited to those situations where prejudicial error appears 
in the record of the proceedings. 

3. Trial: New Trial. The alleged errors that may be considered 
in the district court are those which appear in the record of 
the proceedings which resulted in the verdict and judgment 
about which complaint is made and which are called to the 
attention of the trial court by motion or appropriate pleading. 

The district court has the power and is re- 
quired to consider and determine motions for a new tria] by the 
exercise of its judicial discretion. 

5. New Trial. A new trial is to be granted for a legal cause and 
where it appears that a legal right has been invaded or denied. 

A new trial may be ordered because of the jury’s neglect 
to follow the court’s instructions as to the law governing the case. 

7. Trial. It is the duty of a jury to find its verdict in accordance 
with the law as given in the instructions of the court. When it 
clearly violates this duty, the court should set aside its verdict. 


AppEaL from the district court for Dixon County: 
SipnEY T. Frum, JupcE. Affirmed. 
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Budd B. Bornhoft, Davis, Healey, Davies & Wilson, 
and Robert A. Barlow, for appellant. 


Harry N. Larson and Wear, Boland & Mullin, for 
appellee. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


MESSMORE, J. 

This is an action brought by Martha Olson, mother 
and next friend in behalf of Merlin Olson, a minor, 
plaintiff, in the district court for Dixon County against 
Thomas Shellington, defendant, for damages for in- 
juries sustained by Merlin Olson while riding as a 
guest in a car driven by Thomas Shellington. 

The case was tried to a jury. The jury returned a 
verdict as follows: “We, the Jury duly impanelled and 
sworn in the above entitled cause do find for the 
plaintiff, Merlin Olson, by his mother and next friend, 
Martha Olson, and against the defendant, Thomas Shell- 
ington, and do fix the amount of plaintiff’s recovery at 
the sum of $24,000.00. We find slight negligence on 
the part of the defendant.” The statement “We find 
slight negligence on the part of the defendant” follow- 
ing the typewritten portion of the verdict was in the 
handwriting of one of the jurors. 

The jury was polled and each juror answered in the 
affirmative that that was his verdict. The jury was 
discharged. The trial court thereafter entered an order 
for the jury to return on the date fixed in the order, 
to determine the intention of the jury in the statement 
which followed the typewritten portion of the verdict 
returned by the jury on March 18, 1955. 

The defendant filed a motion to set aside the trial 
court’s order recalling the jury, and motion for judg- 
ment for the defendant on the verdict. The plaintiff 
filed a motion for judgment for the plaintiff on the 
verdict. The jury was not recalled by the trial court, 
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but was released on the trial court’s own motion. There- 
after the defendant filed his motion for judgment not- 
withstanding the verdict and the plaintiff filed an al- 
ternative motion for new trial and a supplemental mo- 
tion for judgment for the plaintiff on the verdict. All 
of such motions were presented to the court, and the 
court found generally that the motions of the plaintiff, 
with the exception of his alternative motion for new 
trial, should be overruled; that the motions of the de- 
fendant above set forth should be overruled; that the 
court should, on its own motion, set aside the verdict as 
being a contradictory verdict; and that a new trial 
should be granted. All of the above proceedings were 
had during the same term of court. Pursuant to the 
findings of the trial court, a new trial was ordered and 
the defendant appealed. 

Among the errors assigned by the defendant was 
that the trial court erred in overruling the defendant’s 
motion for judgment on the verdict. 

On cross-appeal to this court the plaintiff assigned as 
error that the trial court erred in overruling the plain- 
tiff’s motion for judgment on the verdict, and that the 
trial court erred in overruling the plaintiff’s supple- 
mental motion for judgment on the verdict. 

This case was tried under the guest statute, sec- 
tion 39-740, R. R. S. 1943, which provides in part: “The 
owner or operator of a motor vehicle shall not be lia- 
ble for any damages to any passenger or person riding 
in such motor vehicle as a guest or by invitation and 
not for hire, unless such damage is caused by the 
driver of such motor vehicle being under the influence 
of intoxicating liquor or because of the gross negligence 
of the owner or operator in the operation of such motor 
vehicle. For the purpose of this section, the term ‘guest’ 
is hereby defined as being a person who accepts a ride 
in any motor vehicle without giving compensation 
therefor, * * *.” 

No question arises in this case but that under the 
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circumstances presented by the record the plaintiff was 
a guest in the defendant’s automobile. In fact the plain- 
tiff’s petition charges the defendant with gross negli- 
gence in several respects. 

The trial court, in its instructions, instructed the 
jury with reference to gross negligence and contributory 
negligence, and defined gross negligence, contributory 
negligence, slight negligence, ordinary care, proximate 
cause, and preponderance of the evidence, and further 
instructed fully on the issues involved in this case and 
the law applicable thereto. 

The jury was furnished two forms of verdict, one as 
indicated above, finding for the plaintiff and assessing 
the amount of his recovery, the second form whereby 
the jury could return a verdict for the defendant. The 
jury returned the verdict as heretofore set out. 

While contention is made by the defendant that the 
words “We find slight negligence on the part of the de- 
fendant” appended to the typewritten form of the ver- 
dict constitutes a special verdict and governs the general 
verdict, the plaintiff in his cross-appeal contends that 
the verdict is a general verdict and not a special verdict 
for the reason that a special verdict is by direction of 
the court or in answer to certain interrogatories given 
by the court to the jury to answer with respect to the 
verdict to be returned by it. 

We deem the contentions raised by the parties as 
above stated are not necessary for determination of 
this appeal. The important question to determine here 
is whether or not the trial court, in considering the pro- 
cedural matters presented to it and considering the ver- 
dict returned by the jury, properly and legally granted 
a new trial on its own motion. 

The purpose of a new trial is to enable the court to 
correct errors that have occurred in the conduct of the 
trial. The district court has an inherent power as a 
matter of judicial discretion to consider assignments of 
error and to grant a new trial even though the motion 


XN 


Vou. 162] JANUARY TERM, 1956 329 
Olson v. Shellington 


was not made within the time required by statute. In 
this case the alternative motion for a new trial on the 
part of the plaintiff was made within the same term 
that the case was tried. The inherent power of the court 
to grant a new trial is limited to those situations where 
prejudicial error appears in the record of the proceed- 
ings. It expires with the term of court at which the 
judgment was rendered. The district court has the 
power and is required to consider and determine mo- 
tions for a new trial by the exercise of its judicial dis- 
cretion. A new trial is to be granted for a legal cause 
and where it appears that a legal right has been invaded 
or denied. The alleged errors that may be considered 
in the district court are those which appear in the rec- 
ord of the proceedings which resulted in the verdict 
and judgment about which complaint is made and 
which are called to the attention of the trial court by 
motion or appropriate pleading. See Greenberg v. 
Fireman’s Fund Ins. Co., 150 Neb. 695, 35 N. W. 2d 
772. See, also, Tomer v. Densmore, 8 Neb. 384, 1 N. 
W. 315; Tingley v. Dolby, 13 Neb. 371, 14 N. W. 146; 
Bush v. Bank of Commerce, 38 Neb. 403, 56 N. W. 989; 
Bee Building Co. v. Dalton, 68 Neb. 38, 93 N. W. 930; 
Kleutsch v. Security Mutual Life Ins. Co., 72 Neb. 75, 
100 N. W. 139; Trute v. Holden, 118 Neb. 449, 225 N. 
W. 238; all of which are cited in Greenberg v. Fireman’s 
Fund Ins. Co., supra, on this point. 

In the instant case the trial court had a legal reason 
for finding the verdict to be a contradictory verdict 
and, in the exercise of its sound judicial discretion, in 
granting a new trial. It is obvious that the verdict is 
contradictory and ambiguous when considered in con- 
nection with the issues contained in the pleadings and 
in the instructions given by the trial court, and is in vio- 
lation of the instructions given by the trial court. The 
following is applicable. 

Modern practice recognizes that a new trial may be 
ordered because of the jury’s neglect to follow the 
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court’s instructions as to the law governing the case. 
The court charges the jury as to the law by which it is 
to be governed, and if it fails to comply with the in- 
structions, the verdict will be set aside. See 39 Am. Jur., 
New Trial, § 126, p. 135. 

It is the duty of a jury to find its verdict in accord- 
ance with the law as given in the instructions of the 
court. When it clearly violates this duty, the court 
should set aside the verdict. See Omaha & R. V. Ry. 
Co. v. Hall, 33 Neb. 229, 50 N. W. 10. See, also, Ault- 
man v. Reams, 9 Neb. 487, 4 N. W. 81. 

For the reasons given herein the order of the trial 
court in granting a new trial is sustained, and the judg- 
ment of the trial court in so doing is affirmed. 

AFFIRMED. 


JOHN H. JOHNSON ET AL., APPELLANTS, V. HERBERT E. RUHL 


ET AL., APPELLEES. 
75 N. W. 2d 717 


Filed March 30, 1956. No. 33905. 


1. Pleading. A general demurrer tests the substantive legal rights 
of the parties upon admitted facts including proper and reason- 
able inferences of law and fact which may be drawn from the 
facts which are pleaded. 


2. The rules of pleading require plaintiff in a civil suit 
to insert in the petition a statement of the facts constituting 
the cause of action in ordinary and concise language. 

3. The word “facts” as used in the code of civil procedure 
means a narrative of the events, acts, and things done or omitted 
which show a legal liability of defendant to plaintiff. 

4. A petition is sufficient if from the statement of facts 
set forth therein the law entitles plaintiff to recover. 

5. A petition which fails to plead actionable facts is 
vulnerable to a general demurrer. 

6. The purpose of pleadings is to frame the issues upon 


which the case is to be tried and to advise the adversary what 
he is called upon to meet. 
7. Vendor and Purchaser. If a contract for the sale of real estate 
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provides that time and punctuality are material and essential 
ingredients in the contract, that nonpayment of an installment 
of the purchase price shall forfeit the right of the purchaser 
therein, and that the vendor shall thereupon have the right to 
take possession of the property, such default of itself generally 
operates as a forfeiture, unless the contract requires notice or 
demand as a condition precedent to a forfeiture. 


8. A stipulation in a contract for the sale of land that, 
in the event of default in payment of the purchase price as 
provided therein, the vendor shall be entitled to the possession 
of the premises, is valid and enforceable. 

9. If a contract of that character contains a stipulation 


for the investiture of the vendor with the right of possession of 
the premises and he peaceably obtains possession thereof he 
may, after default of the vendee, maintain it until the purchase 
price is fully satisfied, 


10. Restitution. Restitution is not a mere right. It is ex gracia, 
resting in the exercise of a sound discretion, and the court will 
not order it where the justice of the case does not call for it. 


11. Vendor and Purchaser: Damages. If a litigant seeks to recover 
damages for the unlawful detention of property he must establish 
his right to the possession thereof during the period for which 
he seeks to recover and that the party against whom he seeks 
relief unlawfully withheld possession thereof. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY and Harry A. SPENCER, JUDGES. 
Affirmed. 


Richard O. Johnson and H. B. Muffly, for appellants. 
Cline, Williams, Wright & Johnson, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
‘YEAGER, CHAPPELL, WENKE, and BostaueH, JJ. 


BosLaucGu, J. 


A general demurrer of appellees to the petition of 
appellants was sustained. They elected not to plead 
further. A judgment of dismissal of the case was ren- 
dered by the district court. This appeal is from that 
judgment. 

A general demurrer tests the substantive legal rights 
of the parties upon admitted facts including proper and 
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reasonable inferences of law and fact which may be 
drawn from the facts which are pleaded. Central Neb. 
Public Power & Irr. Dist. v. Walston, 140 Neb. 190, 
299 N. W. 609; Kinney Loan & Finance Co. v. Sumner, 
159 Neb. 57, 65 N. W. 2d 240. 

The following is the substance of the petition: 

The parties made a contract in writing on October 
10, 1947, by the terms of which appellees, the owners 
of the premises and the appurtenances described, sold 
and appellants bought the property therein designated 
for the sum of $38,000. The purchase price was required 
to be paid by appellants to appellees $12,000 when the 
contract was executed and $26,000 with interest at 5 
percent per annum in 132 installments of $256.46 each, 
payable on the 10th day of October 1947, and on the 
10th day of each month thereafter until and including 
October 10, 1958. A copy of the contract was attached 
to and made a part of the petition. The total principal 
and interest paid by appellants because of the contract 
to June 10, 1949, was $17,385.46. The contract was per- 
formed by appellants to that date. 

The facts concerning the commencement, pleadings, 
proceedings, findings, and judgment in an ejectment ac- 
tion brought by appellees against appellants in the district 
court on September 2, 1949, were stated. The court found 
in that case that appellants had paid $12,000 and the 
monthly installments required to and including the 
one due June 10, 1949, on the purchase price of the 
property; that appellants were entitled to a credit on 
the purchase price of $989 damages because of mis- 
representations made by appellees as to the condition of 
the property at the time it was sold and bought as al- 
leged in the cross-petition of appellants; that there was 
due and unpaid to June 1950 on the purchase price and 
$105.89 for insurance a total of $2,194.41. The court 
ordered that if appellants failed to pay for 60 days the 
amount found due appellees or failed to pay delinquent 
taxes on the property appellees would be entitled to 
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immediate possession of it. The findings and decree 
were rendered by the district court on June 1, 1950. 
Appellees made application to the district court for a 
writ of assistance to put them in possession of the prop- 
erty. Appellants on November 7, 1950, surrendered the 
premises to appellees and they have since had the pos- 
session and use of them to the exclusion of appellants 
who have since received nothing from the property. 

Appellants appealed from the findings and judgment 
of the district court of June 1, 1950. It was found by 
this court that this allowance to the appellants on the 
purchase price of the property by the trial court was 
not contested by appellees and that the effect of the 
credit was that at the time appellees sought to termi- 
nate the contract and brought the ejectment action on 
September 2, 1949, appellants were entitled to a credit 
on the purchase price in excess of the delinquencies 
pleaded. The judgment of the district court was re- 
versed and the cause was remanded for further pro- 
ceedings consistent with the opinion. Ruhl v. Johnson, 
154 Neb. 810, 49 N. W. 2d 687. 

The district court thereafter upon consideration of 
the opinion of this court and the mandate found that at 
the time the ejectment case was brought on September 
2, 1949, appellants were not in default in their per- 
formance of the contract because of the credit of $989 
due them from appellees; and that appellees were not 
then entitled to cancel the contract and because thereof 
the petition of appellees in the ejectment case should 
be dismissed. The district court then adjudged that the 
$989 should be and that it was credited on the purchase 
price of the property as stated in the contract of Octo- 
ber 10, 1947, and that the petition and cause of action 
of appellees should be and they were dismissed and the 
costs were taxed to appellees. 

The prayer of the petition is: That an account be 
taken of the receipts and profits of the premises re- 
ceived by appellees during the time they have been in 
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the possession of the premises and that appellants have 
judgment therefor; that an account be taken of the per- 
sonal property on the premises from the time appel- 
lants vacated and surrendered them and that they have 
judgment for all personal property sold, disposed of, 
or destroyed since appellees took possession of the prop- 
erty; and that judgment be rendered against appellees 
for $5,000 as damages sustained by appellants because of 
the wrongful withholding of the premises by appellees 
from appellants and for costs of suit and general equit- 
able relief. 

The correctness of the action of the trial court in 
sustaining the demurrer of appellees to the petition of 
appellants is challenged by them on the basis that the 
phrase “cause of action” does not mean the formal 
statement of facts set forth in the petition but the sub- 
ject matter upon which the appellants ground their 
right to relief against appellees. The doctrine to which 
appellants refer is correctly stated by them. Myers 
v. Moore, 78 Neb. 448, 110 N. W. 989; Zelen v. Domestic 
Industries, 131 Neb. 123, 267 N. W. 352. However, it 
is not significant or helpful in deciding the matter at 
issue in this case. A cause of action and the pleading 
of a cause of action are separable and distinguishable. 
Appellants are required by the code of civil procedure 
to make in their petition a statement of facts consti- 
tuting the cause of action upon which they seek relief 
in ordinary and concise language. § 25-804, R. R. S. 
1943. 

In Ferson v. Armour & Co., 109 Neb. 648, 192 N. W. 
125, this court declared: “The rules of pleading re- 
quire a plaintiff in a civil suit to insert in the petition 
‘a statement of the facts constituting the cause of ac- 
tion in ordinary and concise language and without 
repetition.’ ” 

The word “facts” as used in the code means a narra- 
tive of the events, acts, and things done or omitted 
which show a legal liability of the defendant to the 
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plaintiff. A petition is sufficient if from the statement 
of facts the law entitles plaintiff to recover thereon. 
Rhoads v. Columbia Fire Underwriters Agency, 128 
Neb. 710, 260 N. W. 174. It is unimportant how meri- 
torious a cause of action a litigant may have. It can- 
not avail him anything if he fails to properly state in 
his petition concerning it sufficient actionable facts. 
A petition which fails to plead actionable facts is vul- 
nerable to a general demurrer. § 25-806, R. R. 5. 1943; 
First State Bank v. Kastle, 118 Neb. 630, 225 N. W. 776. 

Pleadings in a civil action are indispensable. Their 
purpose is to frame the issues upon which the cause is 
to be tried and to advise the adversary what he is 
called upon to meet. Appellants cannot prevail on this 
appeal unless they have pleaded in their petition suffi- 
cient actionable facts to entitle them to legal relief 
against appellees. 

The allegations of the petition are that appellants per- 
formed the exactions of the contract obligatory upon 
them to and including June 10, 1949. They do not as- 
sert any payment by them on the purchase price or the 
interest thereon after that date. They were given a 
credit thereon of $989 by the findings and adjudication 
of the district court. The credit allowed them was suffi- 
cient, disregarding any accrued interest, to satisfy the 
installments due including the one which matured on 
September 10, 1949, and a part but not all of the install- 
ment due October 10, 1949. The petition sets forth no 
fact tending to show that appellants have not been in 
default of all the amounts required to be paid by the 
contract since November 1949. The amount past due 
and unpaid on the contract on November 7, 1950, when 
possession of the property, the subject of the contract, 
was surrendered by appellants to appellees, was in ex- 
cess of $2,500. The record compels acceptance of this 
conclusion. So far as the petition discloses there has 
not been paid or offered to be paid by appellants any 
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part of this or any part of the amounts which have since 
that date become due on the contract. 

The contract contains these provisions: ‘First parties 
(appellees) agree to give second parties (appellants) 
immediate possession of * * * said premises * * *. It 
is agreed that time is of the essence in this contract and 
that in event second parties shall default in making 
any of the payments provided herein * * * that first 
parties may at their option terminate this contract * * * 
and in such event all sums which have been paid by 
second parties shall be considered to have been paid 
by second parties as rent for the use and occupancy 
of the above described premises. * * * Second parties 
further agree that if they should default in making the 
payments required hereunder or in carrying out any 
of the obligations provided by the terms of this agree- 
ment, they will place the first parties in peaceable pos- 
session of said premises * * *.” 

The quoted provisions of the contract are valid and 
enforceable. It is stated in Gilbert v. Union Pacific 
R. R. Co., 79 Neb. 160, 112 N. W. 359: “Where a contract 
for the sale of real estate provides that time and punctu- 
ality are material and essential ingredients in the con- 
tract, and that non-payment of an instalment of the 
purchase price shall forfeit the purchaser’s rights there- 
in, and that the vendor shall thereupon have the right 
to take possession of the property, such default of itself 
operates as a forfeiture * * *.” See, also, Dodge v. 
Galusha, 151 Neb. 753, 39 N. W. 2d 539; Abbas v. Demont, 
152 Neb. 77, 40 N. W. 2d 265; Kear v. Hausmann, 152 
Neb. 512, 41 N. W. 2d 850; Johnson v. Norton, 152 Neb. 
714, 42 N. W. 2d 622. 

Appellees were entitled to the possession of the prop- 
erty, the subject of the contract, on November 7, 1950, 
and appellants were obligated by the terms of the con- 
tract to place appellees in the peaceable possession there- 
of as appellants did on that date. 

It is competent for an executory contract for the sale 
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and purchase of real estate to stipulate for the investi- 
ture of the vendor with the right of possession of the 
premises which includes the right to the rents and profits 
thereof in the event of default by the vendee. If the 
vendor peaceably obtains possession of the premises 
after default of the vendee he may hold such possession 
as against him until the purchase price of the premises 
is fully satisfied. Generally a vendor in possession by 
virtue of a stipulation therefor in the event of default 
is required to account for the rents and profits received 
or for the reasonable rental value of the premises but 
such an accounting should be had in a suit to foreclose 
the contract as a mortgage or in an action to redeem. 
See, Felino v. Newcomb Lumber Co., 64 Neb. 335, 89 
N. W. 755, 97 Am. S. R. 646; Pettit v. Louis, 88 Neb. 
496, 129 N. W. 1005, 34 L. R. A. N. S. 356; Penn Mutual 
Life Ins. Co. v. Katz, 139 Neb. 501, 297 N. W. 899; Hanks 
v. Northwestern State Bank, 143 Neb. 204, 9 N. W. 2d 
175; Annotation, 115 A. L. R. 339. The decisions just 
referred to involved real estate mortgages containing 
provisions for possession of the property affected by the 
mortgagee in the event of default by the mortgagor 
but the principles applied therein are equally applicable 
to an executory land contract containing similar pro- 
visions for right of possession by the vendor upon de- 
fault of the vendee. Appellants do not seek to redeem 
the property from their defaults. They express no 
such desire or ability. They have not alleged facts 
sufficient to constitute a cause of action or any legal 
basis for an accounting for rents and profits of the prop- 
erty involved herein while it has been in the possession 
of appellees. 

It is an unusual coincidence that the petition makes 
no allegations concerning personal property but the 
prayer of the petition asks for an accounting of the per- 
sonal property on the premises from the time possession 
thereof was surrendered to appellees and “a judgment 
for all such personal property sold, disposed of or de- 
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stroyed.” It is not charged in the petition that there 
was any property sold, disposed of, or destroyed or 
any other facts that would permit or justify the relief 
sought in this regard. 

Appellants ask for a judgment for $5,000 for dam- 
ages sustained by them because of wrongful withholding 
of the premises from them by appellees. It is said by 
appellants that this court determined that they were not 
in default of performing their contract on September 
2, 1949, and that it follows that they were not in default 
on November 7, 1950, when they upon demand of ap- 
pellees surrendered possession of the premises to ap- 
pellees and hence appellants brought this action for 
restitution of the premises to them. They were not 
legally entitled to possession of the property, the sub- 
ject of the contract, at the time this case was instituted 
because of any facts averred in the petition. It is de- 
ducible from the petition that appellees then had and 
were entitled to continue to have possession of the prop- 
erty because of the defaults of appellants above referred 
to and discussed. In State ex rel. Hayden v. Horton, 
70 Neb. 334, 97 N. W. 434, on rehearing, 70 Neb. 343, 
99 N. W. 501, the court stated: “In Gould v. McFall, 
118 Pa. St. 455, 12 Atl. 336, it was said: ‘Restitution 
is not a mere right. It is ex gracia, resting in the ex- 
ercise of a sound discretion, and the court will not order 
it where the justice of the case does not call for it * * *.’” 
See, also, Atlantic Coast Line R. R. Co. v. Florida, 295 
U.S. 301, 55 S. Ct. 713, 79 L. Ed. 1451. 

Appellants could not therefore in any event recover 
damages because appellees have since November 1950 
detained the premises from appellants. The right of 
recovery of damages for unlawful detention of property 
depends upon the right of possession thereof in the plain- 
tiff during the period for which the recovery is asked 
and that his adversary has illegally withheld the pos- 
session thereof. Hanks v. Northwestern State Bank, 
supra, is conclusive of this: ‘When a party seeks to 
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recover damages for the unlawful detention of property 
he must establish his right to the possession thereof dur- 
ing the period for which he seeks to recover and that 
the party against whom he seeks to recover unlawfully 
withheld such possession.” 

The petition of appellants does not state facts suffi- 
cient to entitle them to any relief in this case. The de- 
murrer of appellees to the petition was _ properly 
sustained. 

The judgment of the district court should be and it is 
affirmed. 

AFFIRMED. 


Epp1E NUMON ET AL., APPELLEES, Vv. PLUMB R. STEVENS ET 
AL., APPELLEES, IMPLEADED WITH GRIFFITH H. DAVIES, JR., 
ET AL., APPELLANTS. 

76 N. W. 2d 232 


Filed March 30, 1956. No. 33908. 


1. Contracts: Work and Labor. One who undertakes for a con- 
sideration to do work requiring special skill, impliedly represents 
that he possesses, and will exercise, such reasonable degree of 
skill as the nature of the service may require; and if he is to 
furnish his own tools, implements, or machinery, there is an 
implied representation as to their fitness for the use to which 
they are to be put. 

2. Contracts: Damages. The measure of damages in the case of a 
breach of contract is the amount which will compensate the 
injured person for the loss which a fulfillment of the contract 
would have prevented or the breach of it has entailed. 


APPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JuDGE. Affirmed. 


Curtis O. Lyda and Willard F. McGriff, for appellants. 


Atkins & Ferguson and Holtorf & Hansen, for ap- 
pellees. 


Heard before Snmumons, C. J., Carrer, Mrssmore, 
YEAGER, CHAPPELL, WENKE, and BosLauau, JJ. 
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WENKE, J. 

Eddie Numon and Wreatha L. Numon, husband and 
wife, brought this action in the district court for Scotts 
Bluff County. The primary purpose of the action is 
to recover damages from defendants Griffith H. Davies, 
Jr., and Griffith H. Davies, Sr., members of a copartner- 
ship doing business as Davies and Son, arising out of 
injury done to a house owned by plaintiffs while it was 
being moved for them by these defendants. The basis 
for the recovery is that the moving “was not done in 
a good and workmanlike manner and by reason of the 
negligence and unskilled manner in which said house 
was moved, it was damaged by said Davies.” Issues 
were joined and trial had to the court. The court found 
that the house was in good condition but during the 
process of moving “said house suffered extensive dam- 
age generally and that said damage was caused by 
the defendants Griffith H. Davies, Jr. and Griffith H. 
Davies, Sr., d/b/a Davies and Son, in failing to move 
said house in a workmanlike manner and exercising 
reasonable and necessary precautions for the prevention 
of the damage caused and that the fair and reasonable 
value of the cost of repairs in placing this house in the 
same condition as it was prior to its being moved was 
$1705.99.” 

There were other defendants to the action. The trial 
court granted relief to them but no appeal was taken 
therefrom; therefore no reference will be made thereto 
in this opinion. 

The court decreed there was owing to the de- 
fendants Davies the sum of $822.36 on a mechanic’s lien 
they had filed for services rendered under and pursu- 
ant to the contract hereinafter referred to. It then set 
off that amount against the sum of $1,705.99 it had found 
was owing the plaintiffs because of the damages their 
property had suffered and rendered a judgment for 
plaintiffs for the difference or the sum of $883.63 to- 
gether with interest thereon. It is from the rendition 
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of this judgment that the defendants Davies perfected 
their appeal. 

Appellees had bought a house located at Seventeenth 
and Second Avenue in Scottsbluff, Nebraska. They had 
also purchased Lot 15, Andrews addition to the city of 
Scottsbluff, referred to as 2809 Avenue H. Shortly after 
purchasing the foregoing house and lot in the early part 
of May 1953, they entered into an oral contract with ap- 
pellants, general contractors engaged in moving build- 
ings, to jack up and move this house from where it was 
located to the lot they had purchased and there move 
it onto a foundation which would be constructed for that 
purpose. This action arises out of what happened to 
the house while it was being moved. 

“Generally an agreement to exercise proper skill is 
implied in a contract to perform work.” 17 C. J. S., 
Contracts, § 329, p. 781. 

“One who undertakes for a consideration to do work 
requiring special skill, impliedly represents that he pos- 
sesses, and will exercise, such reasonable degree of skill 
as the nature of the service may require; and if he is 
to furnish his own tools, implements or machinery, there 
is an implied representation as to their fitness for the 
use to which they are to be put.” Van Nortwick v. Hol- 
bine, 62 Neb. 147, 86 N. W. 1057. 

Without setting forth in detail the evidence, which is 
quite voluminous, we find it establishes that appellees’ 
house suffered extensive damage while being moved and 
that such damage was caused by appellants failing to 
perform the work in connection with moving the house 
in a workmanlike manner and in failing to exercise rea- 
sonable and necessary care for the prevention of damage 
thereto. In fact, the evidence establishes the work was 
performed in a careless manner. 

“*The measure of damages in the case of a breach of 
contract is the amount which will compensate the in- 
jured person for the loss which a fulfilment of the con- 
tract would have prevented or the breach of it has en- 
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tailed.’ 17 C. J. 847 - citing Schrandt v. Young, 2 Neb. 
(Unof.) 546, 89 N. W. 607.” Elvidge v. Brant, 131 Neb. 
1, 267 N. W. 169. See, also, Koyen v. Citizens Nat. 
Bank, 107 Neb. 274, 185 N. W. 413; Wendt v. Yant Con- 
struction Co., 125 Neb. 277, 249 N. W. 599; Williams v. 
Beckmark, 150 Neb. 100, 33 N. W. 2d 352; Gallagher v. 
Vogel, 157 Neb. 670, 61 N. W. 2d 245. 

As stated in Wendt v. Yant Construction Co., supra: 
“The measure of damages for injuring a building * * * 
is the cost of restoring it to its former condition.” 

The house had a dining room, living room, bathroom, 
three bedrooms, and a kitchen. It was an old house 
but before being moved was in good condition, both in- 
side and out, and liveable. After it was moved and 
set on the foundation at 2809 Avenue H the opposite was 
true. Apparently the whole building was twisted and 
wrenched during the process of moving. This resulted 
in the plaster being cracked and loosened from the walls 
and ceiling, causing much of it to fall on the floors; the 
doors and frames were twisted and sprung so the doors 
would not open and close; the windows were twisted 
and some of the glass therein cracked; a floor joist was 
broken; the floors, which were mostly oak, were buckled 
and the finish bady scratched and marred; and the elec- 
tric wiring was damaged. 

In order to restore it to its former condition and make 
it liveable the appellees had to employ labor and pur- 
chase materials, the fair and reasonable value of which 
the evidence establishes was in excess of $1,705.99. 
Naturally the materials used, which were new, replaced 
materials that were old. Appellants suggest depreciation 
should be taken on the cost of the new material used 
to restore the building as it is more valuable than that 
replaced. In other words, appellants contend, “deprecia- 
tion must be made from the cost of restoring the house 
with new material more valuable than that which was 
repaired and replaced,” stating, “it stands to reason it 
(the house) was a more valuable property (after the 
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repairs were made) than at the time it was purchased.” 
This court has held to the contrary. 

In Koyen v. Citizens Nat. Bank, supra, we quoted, 
with approval, the following from Paxson Co. v. Board 
of Chosen Freeholders, 201 F. 656: “Where a bridge 
owned by a county was so injured by the wrongful 
act of defendant that a portion had to be rebuilt, the 
county is not to be denied recovery of damages in 
substantially the amount expended, because the rebuilt 
structure may be of greater value than the old 
and it is impossible to make a nice estimate of the dif- 
ference in value.” 

We said of the old boiler involved in Koyen v. Citizens 
Nat. Bank, supra: ‘And, what is more, it served the 
purpose as well as a new one.” We think that is true of 
the old material here replaced by new through the fault 
of appellants. The house was liveable and, except for 
damage caused thereto by appellants, would not have 
needed the repairs made. 

In view of the foregoing we affirm the action of the 
trial court. 

AFFIRMED, 


First NATIONAL BANK OF WAYNE, APPELLANT, V. GROSS 


REAL ESTATE COMPANY, A CORPORATION, ET AL., APPELLEES. 
75 N. W. 2d 704 


Filed March 30, 1956. No. 33915. 


1. Judgments. The summary judgment act authorizes summary 
judgment where the moving party is entitled to judgment as a 
matter of law, where the truth is clear, and where no genuine 
issue remains for trial. 

2. Trusts. Ordinarily the violation by a trustee of a duty laid 
upon it by law, whether willful or fraudulent, or done through 
negligence or arising through oversight or forgetfulness, is a 
breach of trust which forms the basis of an action in damages. 

8. Assignments. Under the common law an assignee of a part 
of a demand cannot enforce an assignment in an action at law 
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unless there has been an acceptance on the part of the debtor. 


4. An order drawn upon a particular fund creates an 
equitable assignment thereof, although not accepted by the 
drawee. 

5. As a general rule where there is an assignment of a 


fractional part of an entire right the assignee must resort to 
equity to enforce that right and in doing so bring before the 
court all parties in interest. 

6. Actions. The statute which abolished the distinction between 
actions at law and suits in equity did not abolish the distinction 
between legal and equitable rights or the methods necessary to 
assert or defend respectively those rights. 


APPEAL from the district court for Douglas County: 
L. Ross NEWKIRK, JupcGE. Affirmed. 


Collins & Collins and Burr R. Davis, for appellant. 
Schrout & Brown, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


YEAGER, J. 

This is an action at law for damages by the First 
National Bank of Wayne, Nebraska, plaintiff and ap- 
pellant, against Gross Rea] Estate Company, a corpora- 
tion, Victor L. Gross, and Frank Gross, defendants and 
appellees. 

The action was presented to the court on a second 
amended petition filed by the plaintiff and a motion of 
the defendants for a summary judgment. The motion 
for summary judgment was sustained and accordingly 
judgment was rendered in favor of the defendants. A 
motion for new trial was filed by plaintiff which motion 
was overruled. From the judgment and the order over- 
ruling the motion for new trial the plaintiff has appealed. 

The plaintiff asserts as grounds for reversal that the 
judgment is contrary to law; that it is not sustained by 
sufficient evidence; and that it is contrary to the evidence. 

As pointed out the action is at law for damages. By 
the petition upon which the action was presented to the 
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court, to the extent necessary to set it forth here, the 
plaintiff alleged that prior to March 6, 1954, William 
P. Sindelar and Adela Sindelar, husband and wife, who 
will hereinafter be referred to as the Sindelars, were 
the owners of certain lands in Wayne County, Nebraska, 
which were encumbered by a mortgage in the amount 
of $16,800; that they were indebted to the plaintiff in 
the aggregate amount of $4,039.89 on six promissory 
notes one of which notes was for $2,500; and that the 
note for $2,500 was secured by a chattel mortgage on 
35 head of cattle, 66 hogs, 1,500 bushels of corn, 1,200 
bushels of oats, 30 tons of hay, and certain farm ma- 
chinery and equipment. 

It is further alleged that on March 6, 1954, all of the 
real estate was sold at public auction and the proceeds 
thereof in the amount of $30,240 were delivered to Gross 
Real Estate Company and Victor L. Gross, the presi- 
dent of Gross Real Estate Company. 

It was further alleged that on March 6, 1954, the 
plaintiff delivered to Victor L. Gross, president of the 
Gross Real Estate Company, an assignment from the 
Sindelars directing the Gross Real Estate Company to 
pay to plaintiff $4,039.89, thus conveying to plaintiff the 
proceeds of the sale of the land in that amount, sub- 
ject to the mortgage indebtedness against the land, which 
assignment was given in consideration of plaintiff re- 
leasing chattel mortgage liens held by it upon the chattels 
of the Sindelars. The assignment in its entirety is at- 
tached to the petition as an exhibit. The pertinent parts 
are the following: 

“We hereby authorize and direct you to pay to the 

First National Bank of Wayne, Nebraska, the sum of 
four thousand thirty nine dollars and eighty nine cents 
($4,039.89). 
- “This money is to be paid to said bank from the pro- 
ceeds of the sale of our Wayne County, Nebraska, se 
described as follows: * * * 

“As agents and brokers for the sale of the farm de- 
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scribed above, purchase money will come into your 
custody, and it is our direction that such sum be paid 
to the First National Bank before any other distribu- 
tion of the funds is made, other than that necessary to 
retire the first mortgage indebtedness.” 

This assignment is not dated but it appears that it 
was received and receipted for by the defendant Victor 
Gross on March 6, 1954. 

It is to be noted that it is not alleged that Gross said 
or did anything the effect of which was to affirmatively 
bind him or the other defendants to perform in accord- 
ance with the terms of the assignment. 

It is further alleged that the defendants instead of 
responding to the terms of the assignment followed 
other directions of the Sindelars and failed to pay any 
amount to the plaintiff. Some details in this respect 
are pleaded but it does not appear necessary to set 
them forth here. 

After the petition was filed an affidavit of William 
P. Sindelar was filed on behalf of the defendants. A 
similar affidavit of Adela Sindelar was filed. In the 
title to these and in the body, the two affiants are de- 
scribed as defendants in the action. They however do 
not appear from the transcript to be parties to the ac- 
tion as presented by the second amended petition. They 
may not therefore, for the purposes of this case, be 
treated as parties. 

After these affidavits were filed the defendants filed 
a motion for summary judgment. 

After the motion for summary judgment was filed an 
affidavit of Adon Jeffrey was filed on behalf of the 
plaintiff. An affidavit of L. B. McClure was filed also 
on behalf of the plaintiff. 

Prior to the filing of the various affidavits and the 
motion for summary judgment, the defendants took the 
deposition of Adon Jeffrey, the vice president of the 
plaintiff. 

After all of these steps had been taken the hearing 
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was had on the motion for summary judgment. There 
is no bill of exceptions but in lieu thereof there is a 
case stated. From the case stated it appears that the 
motion was submitted upon the petition, which is sum- 
marized in the case stated; the affidavits; and the depo- 
sition of Adon Jeffrey. 

In the case stated appears also what is referred to 
as an answer to an earlier amended petition in this 
case. It is not in the transcript and there is nothing to 
indicate that the parties or any of them have treated 
it as a response to the petition which is before this 
court. It must therefore be disregarded as a respon- 
sive pleading. 

In this light it becomes necessary to examine the peti- 
tion, the affidavits, and the deposition referred to and 
from them determine whether or not there is an absence 
of issue as to any material fact the effect of which en- 
titled the defendants herein to judgment in their favor 
as a matter of law. 

In Illian v. McManaman, 156 Neb. 12, 54 N. W. 2d 
244, it was said: ‘The summary judgment act, sections 
25-1330 to 25-1336, R. S. Supp., 1951, authorizes sum- 
mary judgment only where the moving party is en- 
titled to judgment as a matter of law, where it is quite 
clear what the truth is, and that no genuine issue re- 
mains for trial. * * *.” See, also, Mecham v. Colby, 
156 Neb. 386, 56 N. W. 2d 299; Kennedy v. Chicago, 
R. I. & P. R. R. Co., 156 Neb. 345, 56 N. W. 2d 446; 
Palmer v. Capitol Life Ins. Co., 157 Neb. 760, 61 N. 
W. 2d 396. 

There is no real controversy as to the facts. It must be 
accepted that the Sindelars gave to the plaintiff the 
assignment in question. It must also be accepted that 
the plaintiff delivered it to an officer of the defendant 
corporation. It is also true that the defendants disre- 
garded the terms of the assignment and failed to deliver 
any of the proceeds of the sale of the real estate to 
the plaintiff. 
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The proposition for consideration therefore is that of 
whether or not on these facts the defendants were as 
a matter of law entitled to a judgment in their favor. 
The determination depends upon the rights which were 
secured by the plaintiff under the assignment, the ob- 
ligation of the defendants, if any, after it was served, 
and the method adopted by plaintiff to enforce its rights 
against the defendants, if any existed. We do not have 
any question in this case of validity as between the 
assignor and assignee. 

As pointed out this is an action at law for damages. 
Presumably, although this does not appear clearly from 
the briefs, the theory of the plaintiff is that after receipt 
of notice the defendants became trustees of the fund 
represented by the assignment, and that as such trustees 
they breached the trust which breach gave plaintiff a 
right of action in damages. 

It is true generally that the violation by a trustee of 
a duty laid upon it by law, whether willful and fraudu- 
lent, or done through negligence or arising through 
oversight or forgetfulness, is a breach of trust which 
forms the basis of an action in damages. Masonic Bldg. 
Corporation v. Carlsen, 128 Neb. 108, 258 N. W. 44; 
Wells v. Carlsen, 130 Neb. 773, 266 N. W. 618. 

No cases have been cited however and we have found 
none the effect of which is to say that an action in dam- 
ages may be maintained against a debtor who has re- 
ceived notice of assignment of funds in his hands but 
has not accepted the assignment. By accepted as used 
here is meant accepted as binding upon him to re- 
spond in accordance with the tenor and effect of the 
assignment. We think there are none. 

This is not to say that an assignee has no right of 
action against the debtor. 

As pointed out the assignment here was of a part of a 
fund in the possession of the Gross Real Estate Com- 
pany or to come into its possession. The common-law 
rule is that a creditor may not without the consent of 
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a debtor split up the debt by assignment. The debtor 
is entitled to pay the debt in solido. Notice of the as- 
signment does not destroy the right. 4 Am. Jur., As- 
signments, § 65, p. 279. 

In consequence of this rule, under the common law, 
an assignee of a part of a demand cannot enforce an 
assignment in an action at law unless there has been 
an acceptance on the part of the debtor. Chase Nat. 
Bank v. Sayles, 11 F. 2d 948, 48 A. L. R. 207, writ of 
certiorari denied in 273 U. S. 708, 47 S. Ct. 99, 71 L. 
Ed. 851; Graham v. Southern Ry. Co., 173 Ga. 573, 161 
S. E. 125, 80 A. L. R. 407; Morris v. Nelson, 124 Kan. 
127, 257 P. 729; Wallins Creek Collieries Co. v. Saylor, 
214 Ky. 206, 282 S. W. 1095; National Exchange Bank 
v. McLoon, 73 Me. 498, 40 Am. R. 388; James v. City 
of Newton, 142 Mass. 366, 8 N. E. 122, 56 Am. R. 692; 
Continental Ins. Co. v. H. M. Loud & Sons Lumber Co., 
93 Mich. 139, 53 N. W. 394, 32 Am. S. R. 494; La Bonte 
v. Mutual Fire & Lightning Ins. Co., 75 Mont. 1, 241 
P. 631; Security Trust Co. v. Anderson, 110 N. J. Law 
503, 166 A. 303; Field v. Mayor of New York, 6 N. Y. 179, 
57 Am. Dec. 435; 4 Am. Jur., Assignments, § 65, p. 279. 

We have not found that this court has passed directly 
upon the question of whether or not an action at law 
may be maintained upon such an assignment as this. 
It has held however that an order drawn upon a par- 
ticular fund creates an equitable assignment thereof, 
although not accepted by the drawee. Slobodisky v. 
Curtis, 58 Neb. 211, 78 N. W. 522. See, also, Nebraska 
Moline Plow Co. v. Fuehring, 60 Neb. 316, 83 N. W. 
69; Yeiser v. Broadwell, 83 Neb. 302, 119 N. W. 473. 

The general rule is that where there is an assign- 
ment of a fractional part of an entire right the assignee 
must resort to equity to enforce that right and in doing 
so bring before the court all parties in interest. Chase 
Nat. Bank v. Sayles, supra; Graham v. Southern Ry. 
Co., supra; National Exchange Bank v. McLoon; supra; 
James v. City of Newton, supra; Warren v. First Nat. 
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Bank, 149 Ill. 9, 38 N. E. 122, 25 L. R. A. 746; Holbrook 
v. Payne, 151 Mass. 383, 24 N. E. 210, 21 Am. S. R. 
456; Schwartz v. Tuchman, 232 Mich. 345, 205 N. W. 140; 
Bush, Redwood & Co. v. Foote, 58 Miss. 5, 38 Am. R. 
310; Cogan v. Conover Mfg. Co., 69 N. J. Eq. 809, 64 
A. 973, 115 Am. S. R. 629; Stewart v. Heywood, 62 Utah 
466, 220 P. 717; Annotation, 80 A. L. R. 414. 

The requirement for enforcement of such a right as 
is involved here is stated in Restatement, Contracts, 
§ 156, p. 191, as follows: “An assignment of either a 
fractional part of a single and entire right against an 
obligor, or of a stated amount from such a ‘right, is 
operative as to that part or amount to the same extent 
and in the same manner as if the part had been a 
separate right, subject to the limitation that if the ob- 
ligor has not contracted to make such a partial per- 
formance no legal proceeding can be maintained by such 
an assignee against the obligor over his objection, unless 
all persons having collectively a right to the entire 
performance are enjoined in the proceeding.” 

The rules of the cited cases and of Restatement, Con- 
tracts, appear to be supported by sound reasoning. Some 
of the elements of this reasoning are: That the debtor 
has a right to stand upon the contract with his creditor 
and pay the debt as a whole; that a creditor should not 
be allowed to divide an obligation due him into frag- 
ments, and assign them to a number of different per- 
sons, thereby subjecting his debtor to the annoyance 
of more than one claim; and that a debtor may not be put 
to the possibility of defending several law suits grow- 
ing out of a single debt to a creditor. 

The conclusion therefore is that an action at law upon 
a partial assignment may not be maintained against the 
debtor of an assignor alone in the absence of acceptance 
of the assignment by the debtor. This is to say, as ap- 
plied to this case, that the summary judgment entered 
on the cause of action as pleaded, necessary parties not 
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being parties to the action, was properly entered and 
must be sustained. 

We do not think this conclusion may be avoided by 
the statute which has abolished the distinction between 
actions at law and suits in equity. 

By section 25-101, R. R. S. 1943, this distinction was 
abolished. The statute however did not abolish either 
the distinction between legal and equitable rights or 
the methods necessary to assert or defend respectively 
. those rights. As has always been true an equitable 
right may not properly be asserted in an action unless 
all of the necessary parties have been made parties to 
the action. In State ex rel. Wright v. Barney, 133 Neb. 
676, 276 N. W. 676, wherein this proposition was made 
clear, this court said: “Our Code provides that there 
shall be but one form of action, which shall be called 
a civil action. That provision has not changed the sub- 
stantive rights of the parties. The substance of the 
common-law rules of legal procedure, and the principles 
by which the different forms of actions were previously 
governed, still remain as before. The abolition of the 
common-law names and forms of action has not and 
cannot change the essential character of judicial 
remedies.” 

For the reasons herein stated the judgment of the 

district court is affirmed. 

AFFIRMED. 
Bos.Laucu, J., participating on briefs. 


DonaLp W. SPRACKLIN, APPELLEE, v. OMAHA TRANSIT Co., 
SUBSTITUTED DEFENDANT FOR OmMaHA & CouNcIL BLUFFS 
STREET RaILway COMPANY, A CORPORATION, APPELLANT. 
76 N. W. 2d 234 
Filed April 6, 1956. No. 33872. 


1. Trial. A motion for a directed verdict or for a judgment not- 
withstanding the verdict admits, for the purposes of a decision 
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of the motion, the truth of the material and relevant evidence 
on behalf of the party against whom the motion is directed, and 
he is entitled to have each controverted fact found in his favor 
and have the benefit of fair inferences deducible from the 
evidence. 


If there is evidence sufficient to sustain a finding for 
the party who has the burden of proof in an action triable to a 
jury the trial court may not disregard the proof and decide the 
case as a matter of law. 


3. Negligence: Trial. If the evidence establishes that the negli- 
gence of plaintiff is more than slight as compared with the 
negligence of defendant the trial court may decide the case 
as a matter of law and instruct a verdict for the defendant or 
dismiss the -action. 


4. Automobiles: Trial. If reasonable minds may disagree on the 
issue of the exercise of the reasonable care required of an oper- 
ator of an automobile under the circumstances of the situation 
in question, the issue of his negligence is one of fact to be 
decided by the jury. 

5. Negligence: Trial. The trial court may, in a negligence case, 
grant a motion for an instructed verdict or for a judgment not- 
withstanding the verdict if the evidence, considered most favor- 
ably to the party against whom the motion is directed, is in- 
sufficient to sustain a verdict for him. 


APPEAL from the district court for Douglas County: 
ArtTHuR C. THOMSEN, JupGE. Affirmed. 


William P. Mueller and Kennedy, Holland, DeLacy & 
Svoboda, for appellant. 


Pilcher, Haney & Howard, for appellee. 


Heard before Simmons, C. J., CarRTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BostauaGu, JJ. 


Bos.LauaH, J. 

A motor bus of appellant operated in the conduct of its 
business of transporting persons within the city of 
Omaha and an automobile operated by appellee col- 
lided on or near the intersection of Maple and Sixty- 
ninth Streets. The collision was proximately caused, 
as appellee charges, by negligence of appellant. In- 
juries were thereby inflicted on the person of appellee 
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and he was compelled to incur liability for medical and 
hospital services. He seeks by these proceedings com- 
pensation for his injuries and expenditures. 

A motion to direct a verdict or to dismiss the case 
was interposed by appellant when the evidence of the 
parties was concluded. The motion specifically and 
separately detailed each of the reasons upon which it was 
made. The motion was denied and the case was sub- 
mitted to the jury. It returned a verdict for appellee. 
Judgment was rendered thereon and a motion for judg- 
ment notwithstanding the verdict was overruled. 

The substance of the petition of appellee is as follows: 

He was driving his automobile west on Maple Street 
near its intersection with Sixty-ninth Street in Omaha 
on January 31, 1954, at about 1:20 a.m. A bus of ap- 
pellant was moving south on Sixty-ninth Street im- 
mediately north of the intersection. It did not obey the 
warning of a stop sign located near the northwest 
corner of the intersection before it traveled into and 
upon it. The bus failed to allow westbound traffic to 
cross the intersection before it moved into it. The bus 
proceeded into it directly in and across the lane of the 
highway in which appellee was operating his automo- 
bile towards the west and thereby caused it to collide 
with the left side of the bus and appellee to receive 
severe injuries from which he suffered disability. An 
ordinance of Omaha provides that where a stop sign 
has been placed at an intersection it is unlawful for 
the operator of a vehicle to proceed past it until he has 
brought the vehicle to a complete stop at the stop 
sign. Appellant negligently failed to stop the bus be- 
fore it entered upon Maple Street; failed to allow the 
right-of-way to appellee as he traveled west on Maple 
Street, a favored street with the right-of-way in his 
favor; failed to keep a proper lookout for other vehicles 
on Maple Street, including the automobile of appellee 
proceeding west at the time and place of the accident; 
and failed to ascertain that the bus could safely enter 
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and travel upon the intersection before it was driven 
into Maple Street. 

Appellant denied the claims of appellee as made in 
the petition and charged that the collision of the vehicles 
was the proximate result of the negligence of appellee 
and that his negligence was more than slight. The 
reply of appellee denied the charge of appellant that 
appellee was guilty of contributory negligence which 
proximately caused the accident. 

Appellant makes two assignments of error: That the 
district court erred in denying the motion made by it 
at the close of the testimony that the case should be 
resolved as a matter of law for it; and that the court 
erred in overruling the motion of appellant for judg- 
ment notwithstanding the verdict. The challenge of 
the legality of the judgment by appellant is tantamount 
to saying that it is not sustained by sufficient evidence. 

Appellee produced evidence of this version of the 
happenings important to this case: 

Appellee was at the time of the accident 24 years of 
age, unmarried, and the owner of a 1951 Dodge auto- 
mobile purchased by him about 6 months prior to the 
accident. The collision of his automobile and the bus 
of appellant was about 1:20 a. m., Sunday morning, 
January 31, 1954. He met his brother Saturday night 
at a bar and took him home. Appellee then went to 
an automobile service station where he was employed 
on a part-time basis at Seventy-third and Dodge Streets. 
He was not working that night but he remained there 
until probably 11 p. m., and then went to the bar where 
he had met his brother and drank beer. He then visited 
Steve’s Grill about a block from the bar and had a light 
lunch. He departed from there about 1 a. m. 

He was required to wear eyeglasses. His vision with- 
out glasses was 20-40 and with them 20-20. He had 
been involved in two previous automobile accidents, 
one on November 8, 1953, when he hit an automobile in 
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the rear, and the other December 1, 1953, when a taxi 
was involved in the accident. 

He left Steve’s Grill, traveled to Maple Street, and 
west thereon at a speed of 25 miles per hour. His 
statement is that he did not exceed 25 miles per hour 
at any of the time important to this litigation. Maple 
Street extends east and west. It is a favored, paved 
street 40 feet wide with four lanes and protected by 
appropriate traffic signs. He passed a car as he came 
over the crest of a hi]l near Sixty-seventh Avenue. He 
proceeded west down the hill in the passing lane imme- 
diately to the north of the center of the street toward Six- 
ty-ninth Street. It was a clear, bright night. The street 
was dry, in good condition, and there was no interfering 
traffic along the street near where the accident hap- 
pened. When he was 125 to 150 feet east of Sixty- 
ninth Street he first saw the bus of appellant about 15 
feet north of the north boundary of Sixty-ninth Street. 
It was traveling south toward Maple Street at a speed 
of 3 or 4 miles per hour. He removed his foot from 
the gas feed of his automobile and placed it on the 
brake pedal but did not apply the brakes on his car. 

There was a stop sign near the northwest corner of 
the intersection of Sixty-ninth and Maple Streets about 
10 feet north of the north side of Maple Street and 
close to the west curb of Sixty-ninth Street. The bus, 
did not stop at the stop sign but continued to move for- 
ward toward the south into the intersection of the 
streets. Appellee was then 80 or 90 feet east of the 
east curb of Sixty-ninth Street. The speed of the bus 
was increased suddenly as it came into the intersection 
to about 10 to 12 miles per hour and traveled in a south- 
easterly direction. Appellee applied the brakes on his 
automobile when he saw the bus was not going to stop 
before moving into the intersection. His brakes were 
in good condition but because of the condition of the 
surface of the street they were not entirely effective 
and the speed of his automobile was only reduced to 
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20 miles per hour and it and the bus collided. The 
point of contact was 3 or 4 feet behind the front wheel 
of the left side of the bus. The front of the automobile 
and the side of the bus came in contact and both were 
severely damaged. Appellee was rendered unconscious 
and remained in that condition until sometime Sunday 
when he regained consciousness in the hospital. He 
was severely injured by the collision. 

The bus was about 35 feet long and 8 feet wide. Its 
front at the time of the collision was about on a line 
with the east curb of Sixty-ninth Street and the front 
of the bus was variously estimated by appellee as having 
been then 8 feet south of the center of Maple Street, 3 
or 4 feet north of the south curb of Maple Street, and 
about even with the curb line of Sixty-ninth Street 
south of Maple Street. An officer who was at the scene 
soon after the accident and before the vehicles had been 
moved and who investigated the accident said there 
was a skid mark made by the left wheels of the car of 
appellee approximately on the center line of Maple 
Street extending for a distance of 93 feet back from 
where the automobile was stopped by its collision with 
the bus. The skid mark was 19 feet 8 inches north of 
the south curb of Maple Street. The officer said the 
right front wheel of the bus was 3 feet 8 inches south of 
the south curb of Maple Street. The bus was on a 
very slight angle with its front toward the south and 
slightly to the east. The east curb of Sixty-ninth Street 
north of Maple Street is about 2 feet east of the west 
curb of Sixty-ninth Street south of Maple Street. The 
officer said that he saw appellee at the hospital after 
the accident; that he smelled his breath; and that he 
had been drinking some kind of alcoholic beverage. 
Appellee said he did not change his position on the 
street as he approached and contacted the bus; he con- 
tinued west in the lane north of and adjacent to the 
center of the street. 

An ordinance of Omaha was placed in evidence. It 
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provides that where stop signs have been placed at any 
intersection it is unlawful for the operator of a motor 
vehicle to proceed past such stop sign until he has 
brought his vehicle to a complete stop at the stop sign. 
The driver of the bus said that there was a stop sign 
just west of the curb on Sixty-ninth Street and about 
10 feet north of the north curb of Maple Street, and that 
he by it was required to stop before proceeding into the 
intersection of the streets. 

The evidence produced by appellant concerning the 
things that transpired before and at the time of the 
accident and the cause of it is sharply in conflict with 
what was produced by appellee. It tends to show the 
following: 

Appellee was seen to cross the intersection of Sixty- 
third and Maple Streets as he proceeded west to the 
place of the collision between his automobile and the 
bus at about 50 miles per hour. The witness who saw 
appellee at that time said that his car sounded like it 
was being operated in second gear. The witness turned 
from Sixty-third Street into Maple Street and followed 
appellee. He disappeared over a hill and the witness 
heard a crash. He continued west over the hill and 
saw that there had been an accident involving the 

automobile of the appellee and the bus. 

Appellee passed a motorist, who was traveling about 
27 miles per hour west on Maple Street, at about Sixty- 
seventh Avenue. When the motorist reached Sixty- 
eighth Street the collision of the car of appellee and the 
bus occurred. It caused a loud crash that was plainly 
heard by the motorist. The car of appellee when it passed 
the motorist was going fast. The front end of the bus was 
then about in the middle of Maple Street and it con- 
tinued to move toward the south until the collision. 
The distance from the crest of the hill on Maple Street 
near Sixty-seventh Avenue to Sixty-ninth Street is 
slightly more than 1,000 feet. The distance between 
the west curb of Sixty-seventh Avenue and the east curb 
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of Sixty-eighth Street is about 236 feet. The distance 
between the east curb of Sixty-eighth Street and the east 
curb of Sixty-ninth Street south of Maple Street is about 
380 feet. 

The bus involved in the accident was on the Benson- 
Ak-Sar-Ben run and it ended on Sixty-ninth Street 
north of Maple Street about 40 feet where there was a 
short layover before beginning another trip on the as- 
signed run. The headlights were turned off during the 
layover but the interior and marker lights were on. 
At the start of the trip shortly before the accident the 
operator of the bus put on the headlights, drove it to 
the location of the stop sign near the northwest corner 
of the intersection, and brought the bus to a complete 
stop. He looked west and east for any traffic on Maple 
Street. There was none from the west. There was an 
automobile at about Sixty-eighth Street approaching 
from the east at 20 to 25 miles per hour. The bus was 
then moving toward the intersection of Sixty-ninth and 
Maple Streets and when the front end of it was at about 
the center of Maple Street the operator saw another 
automobile coming from the east passing the first auto- 
mobile he had seen. The second automobile was the 
car of appellee. It was 200 to 300 feet to the east of the 
bus when it was first seen by the operator and it was 
traveling at an estimated speed of 50 miles per hour 
about in the center of Maple Street. The operator ac- 
celerated the speed of the bus in an attempt to clear the 
street and escape the fast-moving automobile of ap- 
pellee. The bus came into the intersection at about 3 
miles per hour and the maximum speed it attained be- 
fore the accident was about 8 miles per hour. 

The front end of the bus was south of the south curb 
of Maple Street when the automobile of appellee hit 
it with a terrific crash on its left side about 4 feet back 
of the left front wheel and opposite the location of 
the motor of the bus. The left wheels of the automo- 
bile made a skid mark 93 feet long before it hit the 


Vou. 162] JANUARY TERM, 1956 359 
Spracklin v. Omaha Transit Co. 


bus and its speed was only decreased 5 miles per hour 
after its brakes were applied. The impact of the car 
with the bus threw the operator out of his seat and his 
head hit the glass on the driver’s side and shattered it. 
Another driver for appellant was in the bus on his way 
home from work. He was standing up and was thrown 
around the inside of the bus. The bus and its motor 
were badly and extensively damaged as was the automo- 
bile of appellee. The bus did not move after the colli- 
sion. It was 34 feet long, a fraction less than 8 feet 
wide, and its weight was 15,260 pounds. 

The issues of this case are negligence, contributory neg- 
ligence, and proximate cause. The jury resolved all 
issues of fact favorably to appellee. The evidence as to 
each is conflicting. A conclusion that any of them may 
be resolved as a matter of law is not justified. 

A motion for a directed verdict or for a judgment not- 
withstanding the verdict is, for the purposes of a deci- 
sion thereof, an admission of the truth of material and 
relevant evidence on behalf of the party against whom 
the motion is directed, and he is entitled to have each con- 
troverted fact found in his favor and to have the benefit 
of fair inferences deducible from the evidence. If there is 
evidence sufficient to sustain a finding for the party who 
has the burden of proof in an action triable to a jury the 
trial court may not disregard the proof and decide the 
case aS a matter of law. If the evidence is conclusive 
that negligence of the plaintiff is more than slight as com- 
pared with the negligence of defendant the trial court 
may instruct a verdict or dismiss the action. If reasonable 
minds may disagree on the issue of the exercise of the 
reasonable care required of an operator of an automobile 
under the circumstances of the situation in question the 
issue of negligence of the operator is one of fact to be 
decided by the jury. The court should, in a negligence 
case, grant a motion for an instructed verdict or for a 
judgment notwithstanding the verdict only if the evi- 
dence, viewed most favorably to the party against whom 
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the motion is directed, is insufficient to sustain a verdict 
for him. Pahl v. Sprague, 152 Neb. 681, 42 N. W. 2d 
367; Haight v. Nelson, 157 Neb. 341, 59 N. W. 2d 576, 
42 A. L. R. 2d 1; Shields v. County of Buffalo, 161 Neb. 
34, 71 N. W. 2d 701; Griess v. Borchers, 161 Neb. 217, 
72 N. W. 2d 820; Parsons v. Cooperman, 161 Neb. 292, 
73 N. W. 2d 235. The court properly denied the motion 
of appellant for an instructed verdict or for a dismissal 
of the cause as a matter of law and the court properly 
overruled the motion of appellant for a judgment not- 
withstanding the verdict. 

The judgment of the district court should be and it is 
affirmed. 

AFFIRMED. 


VicTorR MEISINGER ET AL., APPELLANTS, v. WILLIS C. 


JOHNSON ET AL., APPELLEES. 
76 N. W. 2d 267 


Filed April 6, 1956. No. 33897. 


1. Trial. When a defendant demurs to the evidence or moves for 
a dismissal at the close of plaintiff’s evidence, he thereby admits 
plaintiff’s testimony to be true together with every conclusion 
which may be reasonably drawn therefrom. 

2, Trusts. The burden of establishing a resulting trust is always 
upon the person who bases his rights thereon and he must do 
so by evidence that is clear, satisfactory, and convincing. 

3. Partnership. A loan or advance of money to be invested in 
some enterprise, the lender to have a share in the profits as a 
remuneration for such loan or advancement, he having no 
interest in the property made the subject-matter of the business, 
and no power of management or control of such property, does 
not constitute such lender a partner. 

4. Accord and Satisfaction. An accord and satisfaction of a claim 
or demand, whether liquidated or unliquidated, may be, and, 
where the parties so intend or agree, is effected by the transfer 
and acceptance of property. 

The general rule that a smaller sum cannot be a satis- 

faction of a larger debt or demand, because-there is no con- 

sideration for the discharge thereof, has no application to a 
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case of transfer of property, for a debtor is under no obligation 
to deliver, or a creditor to accept, anything other than money 
in discharge of a debt or demand, and when they do so, there 
is such a giving and acceptance of something other or dif- 
ferent from that which is claimed or owed as to bring the 
transaction within the definition of accord and satisfaction, 
and to provide the requisite new consideration. 

6. Trial. Where defendant pleads a counterclaim and upon con- 
clusion of plaintiff’s evidence moves for and procures a proper 
dismissal of plaintiff’s cause of action without first withdrawing 
his counterclaim, he thereby waives it. 


APPEAL from the district court for Lancaster County: 
JoHN L. Potk, Jupce. Affirmed in part, and in part re- 
versed and remanded with directions. 


Ginsburg & Ginsburg and Benjamin Novicoff, for 
appellants. 


Perry, Perry & Nuernberger, for appellees. 


Heard before Smmmons, C. J., CARTER, MESsMoRE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


Simmons, C. J. 

Plaintiffs are Victor Meisinger and Walter Meisinger. 
The defendants are Willis C. Johnson and Ruth G. John- 
son, husband and wife. The defendant Willis C. John- 
son will be hereinafter referred to as Johnson. 

Plaintiffs pleaded that on or about January 27, 1953, 
the defendant Johnson undertook to procure from plain- 
tiffs the sum of $6,000 with which to purchase 19 lots 
in an addition to the city of Lincoln; that Johnson agreed 
that he would use said sum to acquire the legal title to 
the real estate; that for convenience, title would be 
taken in the name of Johnson for the use and benefit 
of plaintiffs and Johnson; that Johnson agreed to sell 
the lots individually for the benefit of plaintiffs and 
Johnson; that out of the sale price received plaintiffs 
would be paid the amount of their advancement and 
the remaining profits divided equally; that until sold, 
the property would be held by Johnson for the use of 
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and in trust for the plaintiffs; and that in reliance on 
said agreement plaintiffs advanced to Johnson the sum 
of $6,000. 

Plaintiffs further alleged that Johnson purchased the 
land; that the full purchase price paid was the sum of 
$6,000; and that he took title in his own name for the 
use and benefit of the plaintiffs. 

It is further alleged that thereafter Johnson sold four 
of the lots, received the proceeds of the sale, and re- 
fused to account to plaintiffs. 

It is further alleged that Johnson thereafter deeded 
ten of the lots to plaintiffs; that he refused to account 
to plaintiffs for the remaining five lots; and that he 
claimed to be the owner thereof. 

Plaintiffs prayed for an accounting and judgment for 
the purchase price of the lots sold; and that title to 
the lots retained by Johnson be quieted in plaintiffs. 

Defendants answered admitting that they are husband 
and wife and that plaintiffs loaned defendants $6,000. 
Defendants alleged that in payment thereof defendants 
delivered to plaintiffs a promissory note and that the 
note was usurious by its terms. Defendants admitted 
that they became the sole and only owners of the lots; 
and alleged a full and complete settlement by the con- 
veyance of the ten lots to plaintiffs; that the value of 
the ten lots was $10,000; and that the amount received 
by plaintiffs in excess of the $6,000 was usurious. 

Defendants prayed that plaintiffs’ petition be dis- 
missed. 

By cross-petition defendants prayed for the recovery 
of usurious interest in the sum of $4,000 and $2,000 
damages for loss of sales of the lots retained caused by 
the filing of a lis pendens against those lots. 

The cause was tried. At the close of plaintiffs’ case 
defendants moved to dismiss plaintiffs’ cause of action. 

The trial court held that plaintiffs had not established 
a resulting trust; that the parties had entered into a 
loose arrangement whereby plaintiffs loaned or in- 
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vested $6,000 under an agreement of the defendants to 
repay the sum of $6,000 and some share of the profits 
from the sale of the lots; that the defendants became 
the owners of the lots involved with the obligation to 
account for profits; and that the delivery of the deed 
to the ten lots to the plaintiffs and its acceptance by 
them constituted an accord and satisfaction. 

The court decreed that plaintiffs’ cause be dismissed, 
and that the cross-petition be withdrawn without ad- 
judication. 

Plaintiffs appeal. 

We have deemed it advisable to set out the allega- 
tions of plaintiffs’ petition due to the variance between 
those allegations and the proof. We consider the evi- 
dence in the light of the rule that: ‘When a defendant 
demurs to the evidence or moves for a dismissal at the 
close of plaintiff's evidence, he thereby admits plain- 
tiff’s testimony to be true together with every conclu- 
sion which may be reasonably drawn therefrom.” Peter- 
son v. Massey, 155 Neb. 829, 53 N. W. 2d 912. 

The evidence offered by the plaintiffs as to the agree- 
ment involved is not in serious dispute. 

Plaintiffs were engaged in the floor covering business, 
dealing with contractors, builders, and home owners. 
Defendant Johnson was a builder and a purchaser of 
floor coverings from plaintiff. 

Johnson had located a parcel of unplatted land in Lin- 
coln that he wanted to subdivide and sell as lots. John- 
son did not have the purchase money. In December 
1952, he approached the plaintiffs. They discussed a 
partnership of buying, developing, and selling lots for 
a profit. Plaintiffs objected to a partnership because it 
would place them in competition with their building 
contractor customers. It was agreed that Johnson would 
take title to the land and sell the lots and plaintiffs “would 
realize a profit.” Johnson was to develop, plat, and sell 
the lots, and plaintiffs were to have no “part of that.” 
Plaintiffs were to furnish the money. The first money 
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to be realized from the sale of lots was to “retire” the 
$6,000 and then the profits were to be “split.” Plain- 
tiffs were to get “at least half” when a lot was sold, de- 
pending on the amount of money needed by Johnson for 
further development. 

It was understood that plaintiffs were to borrow 
$6,000 from a bank and the first money realized from 
the sale of lots was to be used to retire that loan. Plain- 
tiffs borrowed the money from the bank at 6 percent 
interest. 

On January 27, 1953, plaintiffs gave Johnson a check 
for $6,000. The money was to be used to purchase the 
land. Also on January 27, 1953, defendants made and 
delivered to plaintiffs and one Carl Wunder an instru- 
ment on a promissory note form for $6,000. In the 
space reserved for the due date is written the names 
of the makers. The contract interest rate was 10 per- 
cent from date. Plaintiffs testified that they wanted 
this as “security” in case something happened to Johnson. 

Carl Wunder is a half brother of the plaintiffs and 
at the time here involved was a partner in the Meisinger 
Brothers business. 

Johnson used part of the $6,000 to buy the property. 
Some of it was used in another business venture of 
plaintiffs and Johnson. 

The above is all the material evidence which we find 
in the record as to the agreement between the parties. 

The rule is: ‘To establish a resulting trust the evi- 
dence must be full, clear, and satisfactory.” Klamp v. 
Klamp, 51 Neb. 17, 70 N. W. 525. See, also, Brodsky v. 
Brodsky, 132 Neb. 659, 272 N. W. 919. The above is 
but a different way of saying that the burden of es- 
tablishing a resulting trust is always upon the person 
who bases his rights thereon and he must do so by 
evidence that is clear, satisfactory, and convincing. 
Peterson v. Massey, supra. 

Plaintiffs’ evidence does not meet that test so as to 
establish a resulting trust. 
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‘Here the interest of the plaintiffs was not an in- 
terest in the land, nor was the land charged with a 
trust. The interest of the plaintiffs was that of a con- 
tract, personal in nature, relating to the proceeds of 
the sale of lands. Ruggles v. Merritt, 166 Mich. 457, 
132 N. W. 112. The subject matter of the agreement 
concerned alone the repayment of a loan and the matter 
of profits from the sale of lands purchased. The agree- 
ment was not a contract for any interest in land and 
did not create a trust in the land. Fencer v. Wills, 259 
Mass. 546, 156 N. E. 841. 

We have held: “A loan or advance of money to 
be invested in some enterprise, the lender to have a 
share in the profits as a remuneration for such loan or 
advancement, he having no interest in the property 
made the subject-matter of the business, and no power 
of management or control of such property, does not 
constitute such lender a partner.” Waggoner v. First 
Nat. Bank of Creighton, 43 Neb. 84, 61 N. W. 112. 

We affirm the judgment of the trial court in its find- 
ings as to the matters above discussed. 

Johnson platted the parcel of land into 19 lots. He 
sold four of the lots at considerations fixed by him and 
retained the proceeds. He reported these sales to the 
plaintiffs. He did not tell the plaintiffs the amounts he 
had received from the sales. He built a house on one 
of the lots for a home for himself. 

Plaintiffs asked Johnson for reports on his dealings 
as to these lots, but not as to the sum of money per lot. 
Plaintiffs wanted money to meet their indebtedness to 
the bank and to use in their business. They were de- 
manding money. 

In July 1954 plaintiffs became insistent. Johnson had 
no cash. He offered to deed lots to plaintiffs “but it 
wouldn’t be a final reckoning.” The quoted statement 
goes to an offer of settlement and was made preliminary 
to the transaction later had. 

Thereafter, Mrs. Johnson delivered a deed to the ten 
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lots to the plaintiffs. With the deed Mrs. Johnson de- 
livered a writing dated July 28, 1954, acknowledging 
receipt of the deed and containing this sentence: “We 
hereby declare any and all money owed us by Willis 
C. and Ruth G. Johnson to be paid in full as of this date.” 
Plaintiffs were requested to sign the receipt at the time 
they accepted the deed. 

Plaintiffs were not then ready to close the transaction. 
The deed and the receipt were left with the plaintiffs 
with the agreement that if they accepted the deed the 
receipt was to be returned signed to the Johnsons. 

Defendants also at that time requested a return of 
the note. Plaintiffs said it was mislaid. Defendants 
requested a return of the note with the receipt. At the 
time the deed and receipt were delivered to plaintiffs 
there was no conversation about a definite sum involved. 

Plaintiffs did not execute and return the receipt to 
the defendants. They did not return the note. They did 
accept the deed to the ten lots. They recorded the 
deed and thereafter sold some of the lots and other- 
wise treated the ten lots so conveyed as their own. 
The plaintiffs’ evidence is that they took the deed be- 
cause it “was better than nothing at all.” 

The petition herein was filed October 15, 1954. 

Plaintiffs offered as admissions against interest, in- 
terrogatories propounded to the defendant Johnson. 
One of the questions was: “Were any of said above 
described lots deeded by you?” Johnson answered in 
part: “I deeded * * * (the ten lots to plaintiffs) in full 
settlement of plaintiffs’ claims as stated in the petition 
herein and in full settlement of said promissory note 
and loan of January 27th, 1953, and in full settlement 
of all controversies between the parties hereto.” 

This evidence relates not to the preliminary offer 
which plaintiffs testified to that was not to “be a final 
reckoning” but to the conditions under which defend- 
ants tendered the deed that was accepted by the 
plaintiffs. 
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Defendants, when the deed was delivered, were under 
no contractual obligation to deed the lots to plaintiffs. 
Their obligation was to sell the lots, pay plaintiffs 
$6,000, and “split” the profits. Upon this evidence the 
trial court held that there was an accord and satisfac- 
tion. In that it did not err. 

The rule is stated in 1 C. J. S., Accord and Satisfaction, 
§ 20, p. 487, as follows: “It was apparently first laid 
down by a case in the time of Coke (Pinnel’s Case, 5 
Coke 117a) and has subsequently been treated by most 
authorities as settled law, that an accord and satisfaction 
of a claim or demand, whether liquidated or unliquidated, 
may be, and, where the parties so intend or agree, is 
effected by the transfer and acceptance of property, 
* * * The general rule, stated infra § 29 a (1), that a 
smaller sum cannot be a satisfaction of a larger debt 
or demand, because there is no consideration for the dis- 
charge thereof, has no application to a case of transfer 
of property, for a debtor is under no obligation to deliver, 
or a creditor to accept, anything other than money, in 
discharge of a debt or demand, and when they do so, 
there is such a giving and acceptance of something 
other or different from that which is claimed or owed 
as to bring the transaction within the definition of ac- 
cord and satisfaction, and to provide the requisite new 
consideration.” 

One further matter requires attention. The motion 
to dismiss made by defendants was unconditional. The 
trial court decreed that defendants’ cross-petition was 
“withdrawn without adjudication.” Plaintiffs assign 
this as error. 

The rule is that where defendant pleads a counter- 
claim and upon conclusion of plaintiff’s evidence moves 
for and procures a proper dismissal of plaintiff’s cause 
of action without first withdrawing his counterclaim, he 
thereby waives it. Bedford v. Herman, 158 Neb. 400, 
63 N. W. 2d 772. 


368 NEBRASKA REPORTS [ VoL. 162 
Seully v. Scully 


The trial court should have held and decreed that 
defendants had waived their cross-petition. 
We remand the cause with directions to render a de- 
cree in accord herewith. 
All costs in this court and the trial court are taxed 
to plaintiffs. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
Bos.LauGH, J., participating on briefs. 


In RE TRUSTEESHIP No. 1924 or RoBIN FREDERICK SCULLY. 
ROBIN FREDERICK SCULLY, APPELLEE, Vv. THOMAS A. 


SCULLY, APPELLANT. 
76 N. W. 2d 239 


Filed April 6, 1956. No. 33898. 


1. Courts. The county court has original and exclusive jurisdic- 
tion in probate matters, which is conferred upon the district 
court in those matters appealed to it. 

2. Costs: Attorney and Client. Either the county court or the 
district court on appeal ordinarily has discretionary power and 
authority to order payment of costs and in proper cases to order 
payment of reasonable fees to attorneys for services rendered 
a good faith trustee out of the trust estate in litigation. Such 
an award may be made either at time of trial in county court, 
or in district court on appeal, or in subsequent application 
made therefor. 

8. Attorney and Client. A reasonable attorney’s fee in any pro- 
ceeding is to be determined by the nature of the case, the amount 
involved in the controversy, the results obtained, and the serv- 
ices actually performed therein, including the length of time 
necessarily spent in the case, the care and diligence exhibited, 
and the character and standing of the attorneys concerned. 

4. Trusts. The burden of proving the termination of a trust, 
where the trust is proved or admitted and its termination is 
asserted, is on the party making such assertion, and where an 
effort is made to terminate a trust because its purposes are not 
earried out as the testator or settlor directed, the burden of 
proving such noncompliance by clear and satisfactory evidence 
is on the moving party. 

Where discretion is conferred upon the trustee with 
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10. 


11. 


respect to the exercise of a power, its exercise is not subject to 
control by the court, except to prevent an abuse by the trustee 
of his discretion. 

The extent of the discretion conferred upon the 
trustee is measured by the settlor’s manifestation of intention, 
and the manner in which a trustee shall exercise his function 
rests ordinarily within his own discretion and judgment. 


In the matter of control of discretionary powers of a 
trustee, the real question is whether it appears that the trustee 
is acting: in that state of mind in which it was contemplated 
by the settlor that he should act. 

The mere fact that, if the discretion had been conferred 
upon the court, the court would have exercised the power dif- 
ferently is not ordinarily a sufficient reason for interfering 
with the exercise of power by the trustee. 


If discretion is conferred upon the trustee in the exer- 
cise of a power, the court will not interfere unless the trustee 
in exercising or failing to exercise the power acts dishonestly, 
or with an improper even though not a dishonest motive, or 
fails to use his judgment, or acts beyond the bounds of a rea- 
sonable judgment. 


Where a trustee is directed to terminate the trust by 
transferring the trust property to the beneficiary if in the 
opinion of the trustee the beneficiary is competent to manage 
the property, the beneficiary can ordinarily compel the trustee 
to transfer the trust property to him if he shows so clearly 
that he is competent to manage the property that it would be 
an abuse of discretion for the trustee to refuse to transfer it 
to him. If, however, there is room for doubt whether the 
beneficiary has complied with the conditions, so that a rea- 
sonable person might believe and the trustee honestly believes 
that he has failed to comply with them, the court will not in- 
terfere with the exercise by the trustee of the discretion con- 
ferred upon him. 


In determining whether or not the trustee has abused 
his discretion in exercising or failing to exercise a power, the 
following elements may be relevant: (1) The extent of the 
discretion intended to be conferred upon the trustee by the 
terms of the trust; (2) the purposes of the trust; (3) the 
nature of the power; (4) the existence or nonexistence, the 
definiteness or indefiniteness, of an external standard by which 
the reasonableness of the trustee’s conduct can be judged; (5) 
the motives of the trustee in exercising or refraining from 
exercising the power; and (6) the existence or nonexistence of 
an interest in the trustee conflicting with that of the beneficiary. 
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APPEAL from the district court for Nuckolls County: 
STANLEY Bartos, JuDGE. Affirmed in part, and in part 
reversed and remanded with directions. 


Cecil B. Brubaker, Emory P. Burnett, and Van Pelt, 
Marti & O’Gara, for appellant. 


Cline, Williams, Wright & Johnson and Charles E. 
Oldfather, for appellee. 


Heard before Simmons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGH, JJ. 


CHAPPELL, J. 

Plaintiff, Robin Frederick Scully, originally filed an 
application in the county court of Nuckolls County seek- 
ing an order directing defendant, Thomas A. Scully, to 
render and deliver to plaintiff the full possession, man- 
agement, and control of his trust estate and terminate 
the trust. Plaintiff alleged that he was 30 years old on 
March 20, 1954, and, being possessed of experience, 
judgment, and prudence, was a fit and proper person 
to be entrusted with the full management and control 
of his estate and have the trust terminated as pro- 
vided by the terms of his father’s will, but that defend- 
ant, although duly requested so to do, had wrongfully 
and arbitrarily refused to terminate the trust. Plain- 
tiff admitted that defendant as trustee had accounted to 
the county court for all receipts and disbursements to 
and including February 28, 1953, and expressly waived 
an accounting by defendant to and including that date. 

Defendant’s answer admitted that plaintiff was 30 
years old on March 20, 1954, and that defendant as 
trustee had accounted to the county court for all re- 
ceipts and disbursements to and including February 
28, 1953, as alleged. Defendant then denied generally 
and alleged that great trust and discretion were vested 
in defendant by plaintiff’s father, whose intention, as 
disclosed by his will, was that plaintiff should have the 
full management and control of his trust estate to- 
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gether with the accumulations thereof only when he was 
35 years old, unless in the judgment and discretion of 
defendant the plaintiff had shown to the satisfaction 
of defendant that he possessed sufficient experience, 
judgment, and prudence as in the judgment of defendant 
rendered plaintiff a fit and proper person to be entrusted 
with the full possession, management, and control of 
his estate at an earlier date. Defendant alleged that 
plaintiff had not yet so shown to the satisfaction of de- 
fendant that he possessed such experience, judgment, 
and prudence. Defendant prayed for dismissal of plain- 
tiff’s application and recovery of his costs. Plaintiff's 
reply was a general denial. 

After hearing upon the merits, the county court ren- 
dered judgment, finding and adjudging that defendant 
had not abused his discretion in refusing to terminate 
plaintiff’s trust, and denied plaintiff’s application. There- 
upon plaintiff appealed to the district court where com- 
parable pleadings were filed, and after hearing upon 
the merits the trial court rendered judgment. It found 
and adjudged that plaintiff was possessed of experience, 
judgment, and prudence rendering him a fit person to 
be entrusted with the full possession, management, and 
control of his estate, and that although defendant was 
not guilty of any fraudulent intent, he abused his power 
of discretion in refusing to terminate the trust. It then 
ordered defendant to immediately terminate plaintiff’s 
trust, make an accounting to date of termination there- 
of, and pay out of the trust funds all costs in the county 
court and district court, together with reasonable fees 
to defendant’s counsel for services rendered in his be- 
half. Such attorneys’ fees were fixed at $10,000 at a 
subsequent hearing reserved for that purpose whereat 
evidence was adduced which does not appear in this 
record. 

Subsequently, motions for new trial respectively filed 
by plaintiff and defendant were overruled. Thereupon 
defendant appealed, assigning some 13 reasons why 
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the judgment was erroneous, the effect of which was to 
assign that the findings and judgment ordering ter- 
mination of the estate was not sustained by the evidence 
but was contrary thereto and contrary to law. There- 
after plaintiff cross-appealed, assigning that the trial 
court erred in finding and ordering that all costs, in- 
cluding reasonable attorneys’ fees to defendant’s counsel, 
should be paid out of the trust funds, and erred in fixing 
such fees at $10,000. We sustain defendant’s assign- 
ments. We also conclude that the assignments in plain- 
tiff’s cross-appeal should not be sustained. 

In that regard, this court has said: ‘The county court 
has original and exclusive jurisdiction in probate mat- 
ters, which is conferred upon the district court in those 
matters appealed to it.” In re Estate of Marsh, 145 
Neb. 559, 17 N. W. 2d 471. 

It is clear also that the county court or the district 
court on appeal ordinarily has discretionary power and 
authority to order payment of costs and in proper cases 
to order payment of reasonable fees to attorneys for 
services rendered a good faith trustee out of the trust 
estate in litigation such as that at bar, and such an award 
may be made either at time of trial in county court or 
in district court on appeal, or upon subsequent appli- 
cation made therefor. In re Estate of Linch, 139 Neb. 
761, 298 N. W. 697; Linn v. Linn, 146 Neb. 666, 21 N. W. 
2d 283; Annotation, 9 A. L. R. 2d 1132; 2 Scott on 
Trusts, § 188.4, p. 1005. 

As recently as Hardy v. Hardy, 161 Neb. 175, 72 N. 
W. 2d 902, this court, quoting with approval from Hem- 
mer v. Metropolitan Life Ins. Co., 133 Neb. 470, 276 
N. W. 153, said: “‘A reasonable attorney fee in any pro- 
ceeding is to be determined by the nature of the case, 
the amount involved in the controversy, the results ob- 
tained, and the services actually performed therein, 
including the length of time necessarily spent in the 
case, the care and diligence exhibited and the char- 
acter and standing of the attorneys concerned.’ ” 
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Also, as said in Reed v. Ringsby, 156 Neb. 33, 54 N. 
W. 2d 318: ‘We find no evidence as to the value of 
the services. Apparently the matter was left to the dis- 
cretion of the trial court. The court exercised it. We 
see no reason for finding that the determination was 
unreasonable.” Such statement has particular appli- 
cation here where the record discloses: “And on this 
same day in pursuance to said stipulation this matter 
came on for hearing as to the taxing of attorneys’ fees 
on behalf of the trustee. Evidence is introduced and the 
matter is taken under adivsement (advisement). * * * 
The court further finds that the motion for new trial 
filed by the plaintiff on the 28th day of June 1955 
relative to the allowance of any attorney’s fees to de- 
fendant’s attorneys out of the trust estate should be 
and the same is hereby overruled. 

“The court further finds that the trustee should pay 
to his attorneys for their services rendered in the county 
court and in the district court in this matter the sum 
of $10,000, in addition to all the costs incurred in the 
trial of this matter both in the county court and in this 
court, from the funds held in the hands of the trustee.” 
We find no merit in plaintiff’s contention with regard 
to the allowance and payment of costs and attorney 
fees. 

It is elementary that appeal to this court in an equity 
action such as that at bar is heard de novo upon the 
record. 

In 54 Am, Jur., Trusts, § 604, p. 467, it is said: “The 
burden of proving the termination of a trust, where 
the trust is proved or admitted and its termination is 
asserted, is on the party making such assertion, and 
where an effort is made to terminate a trust because 
its purposes are not being carried out as the testator 
or settlor directed, the burden of proving such non- 
compliance by clear evidence is on the moving party.” 
Although not discussed in direct language, it is clear 
that such burden of proof was imposed upon plaintiff 
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by this court in Patterson v. Lanning, 62 Neb. 634, 87 
N. W. 338. 

As stated in Annotation, 32 A. L. R. 441: “In order 
to justify the interference of the court the beneficiary 
must establish by proof of the clearest character that 
the refusal of the trustee to act was unreasonable.” 
Such rule cited Morton v. Southgate, 28 Me. 41, where- 
in the court said: “The testator contemplated a time, 
when the property should be transferred, but the proper 
time involves a matter of judgment, confided solely 
to the trustee. But if the Court possessed the power, 
to direct a transfer, the exercise of it could only be 
justified, where the transfer was delayed, for reasons 
clearly unsubstantial and unjustifiable. The proof, to 
overrule the discretion, should be of the fullest and 
clearest character.” Such rule was followed in Wat- 
ling v. Watling, 27 F. 2d 193, where it is said: “But 
a court ought not to overrule the trustee’s discretion, 
except upon the clearest of proof; that is, proof that it 
has not exercised a good faith discretion.” 

As stated in Cleveland Clinic Foundation v. Humphrys, 
97 F. 2d 849: “The discretionary power vested in a 
trustee will not be disturbed by the Court in the ab- 
sence of bad faith or fraud. Colton v. Colton, 127 U. 
S. 300, 322, 8S. Ct. 1164, 32 L. Ed. 138.” 

In Roats v. Roats, 128 Neb. 194, 258 N. W. 264, this 
court held that: “The primary rule in the construction 
of trusts is that the court must, if possible, ascertain 
the intention of the creator of the trust. 

“Courts are always reluctant to interfere with the 
exercise of a discretion lodged in a trustee. 

“Courts of equity may, however, intervene in be- 
half of a beneficiary if the evidence discloses that a 
trustee’s denial of the relief sought might be influenced 
by self-interest.” 

As stated in In re Moir Hotel Co., 186 F. 2d 377: 
“ ‘But the court will exercise this prerogative with great 
caution, and will not displace the trustee from exer- 
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cising his functions unless, upon a consideration of the 
reasons and grounds upon which he has acted, it ap- 
pears that he has abused his trust and that his acts in 
the premises have not been within the limits of a 
sound and honest execution of the trust.’ ”’ 

In In re Will of Sullivan, 144 Neb. 36, 12 N. W. 2d 
148, this court held: “The extent of the discretion con- 
ferred upon a trustee is measured by the settlor’s mani- 
festation of intention.” 

In In re Estate of Vohland, 135 Neb, 77, 280 N. W. 
241, this court held: “The manner in which a trustee 
shall exercise his function rests ordinarily within his 
own discretion and judgment. If he exceeds his powers, 
acts negligently, or abuses his discretion, courts can 
grant relief. 

“The mere fact that, if the discretion had been con- 
ferred upon the court, the court would have exercised 
the power differently is not ordinarily a sufficient rea- 
son for interfering with the exercise of power by the 
trustee.” 

In Reed v. Ringsby, supra, this court held: ‘Where 
discretion is conferred upon the trustee with respect 
to the exercise of a power, its exercise is not subject to 
control by the court, except to prevent an abuse by the 
trustee of his discretion.’ See, also, Restatement, 
Trusts, § 187, p. 479. 

As stated in Restatement, Trusts, § 187, comment e, 
p. 481: “If discretion is conferred upon the trustee 
in the exercise of a power, the court will not interfere 
unless the trustee in exercising or failing to exercise 
the power acts dishonestly, or with an improper even 
though not a dishonest motive, or fails to use his judg- 
ment, or acts beyond the bounds of a reasonable judg- 
ment.” See, also, Annotation, 143 A. L. R. 468; 54 
Am. Jur., Trusts, § 181, p. 143. 

Also, as said in Restatement, Trusts, § 187, comment 
d, p. 480: “In determining the question whether the 
trustee is guilty of an abuse of discretion in exercising 
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or failing to exercise a power, the following circum- 
stances may be relevant: (1) the extent of the discretion 
intended to be conferred upon the trustee by the terms 
of the trust; (2) the purposes of the trust; (3) the nature 
of the power; (4) the existence or non-existence, the 
definiteness or indefiniteness, of an external standard by 
which the reasonableness of the trustee’s conduct can 
be judged; (5) the motives of the trustee in exercising 
or refraining from exercising the power; (6) the ex- 
istence or non-existence of an interest in the trustee con- 
flicting with that of the beneficiaries.” 

This court has held that: “In the matter of control 
of discretionary powers of a trustee, the real question is 
whether it appears that the trustee is acting in that 
state of mind in which it was contemplated by the 
settlor that he should act.” Reed v. Ringsby, supra. 

As stated in Restatement, Trusts, § 334, comment d, 
p. 1013: “By the terms of the trust the trustee may be 
given a discretionary power to terminate the trust in 
whole or in part. In such a case the exercise of the 
power is not subject to the control of the court, except 
to prevent an abuse by the trustee of his discretion 
(see § 187). 

“Whether the trustee can properly consent to the ter- 
mination of the trust and whether he is under a duty to 
consent to its termination depend upon the extent of 
the discretion conferred upon the trustee by the terms 
of the trust. 

“If there is a standard by which the reasonableness 
of the trustee’s judgment can be tested, the court will 
control the trustee in the exercise of the power where 
he acts beyond the bounds of a reasonable judgment, 
unless it is otherwise provided by the terms of the trust. 

“If the trustee is guilty of an abuse of discretion in 
not terminating the trust, the court will direct the ter- 
mination of the trust. Thus, if the trustee is directed 
to terminate the trust by transferring the trust property 
to the beneficiary if in the opinion of the trustee the 
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beneficiary is competent to manage the property, the 
beneficiary can compel the trustee to transfer the trust 
property to him if he shows so clearly that he is com- 
petent to manage the property that it would be an abuse 
of discretion for the trustee to refuse to transfer it to 
him. * * * 

“Tf there is no standard by which the reasonableness 
of the trustee’s judgment can be tested, the court will 
not control the trustee in the exercise of his power to 
terminate the trust if he acts honestly and does not 
act from an improper motive.” 

Finally, in 2 Scott on Trusts, § 187.2, p. 994, it is said: 
“There are cases in which the trustee is directed to pay 
the principal of the trust estate to a beneficiary if the 
trustee is satisfied that the beneficiary is * * * compe- 
tent to manage the property. In these cases, if the 
trustee refuses to pay the trust fund to him although 
it clearly appears that the beneficiary has fulfilled the 
conditions specified by the settlor, the trustee can be 
compelled by the court to pay it to him. If, however, 
there is room for doubt whether the beneficiary has com- 
plied with the conditions, so that a reasonable person 
might believe and the trustee honestly believes that he 
has failed to comply with them, the court will not inter- 
fere with the exercise by the trustee of the discretion 
conferred upon him.” 

In the light of such applicable and controlling rules, 
we have examined the record. It is voluminous and we 
can only summarize pertinent parts thereof, which fairly 
disclose the following: A vast estate, consisting of many 
thousand acres of land in Illinois, Missouri, Kansas, 
Louisiana, and Nebraska, together with personal prop- 
erty worth several million dollars, was largely accumu- 
lated by William Scully, the father of defendant Thomas 
A. Scully, Frederick Scully, and Angelita Scully. When 
William Scully died in 1906, all of his property either 
went to his widow or had been previously transferred 
to her during his lifetime. Following his death, defend- 
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ant and Frederick Scully managed the lands and other 
property owned by their mother, William Scully’s 
widow. They lived in Lincoln, Illinois, where, in 1907, 
their mother built an office building for their use, which 
was purchased by defendant and Frederick Scully in 
1920 for $30,000. Each owned an undivided one-half 
interest therein. There they worked together and main- 
tained an exceedingly close family and business rela- 
tionship throughout their lives. Following their father’s 
death, their mother distributed many bonds and large 
acreages of land to the two sons and gave their sister 
an equivalent in bonds. Lands owned by Frederick 
Scully included 60,000 acres in Kansas, 28,000 acres in 
Louisiana, and 56,768.48 acres in Nebraska, of which 
22,815 acres were in Gage County and 33,953.48 acres 
were in Nuckolis County. 

Frederick Scully, who was the father of plaintiff and 
plaintiff’s brother, also named William Scully, died 
testate in October 1942. His wife, mother of plaintiff 
and William, died testate in September 1942. Plaintiff 
was born March 20, 1924, and became 30 years old March 
20, 1954. His older brother William was born November 
8, 1922, and became 30 years old November 8, 1952. 

Their father’s will, executed in 1936, was probated in 
Nuckolls County under ancillary proceedings. The first 
five paragraphs of his will provided for payment of 
debts and funeral expenses and made a number of spe- 
cific devises and bequests which are of no importance 
here except that in paragraph Fourth he made a spe- 
cific bequest to defendant as follows: “To my brother, 
Thomas A. Scully in appreciation of our close business 
and family relationship, I give and bequeath the sum 
of Fifty thousand dollars ($50,000.00).” 

Paragraph Sixth devised all real estate owned by tes- 
tator in Kansas, some 60,000 acres, to William, subject 
to trust. Paragraph Seventh devised all real estate owned 
by testator in Gage and Nuckolls Counties, Nebraska, 
some 56,768.48 acres, to plaintiff, subject to trust. 
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Paragraph Eighth devised all real estate owned by 
testator in Louisiana, some 28,000 acres, to plaintiff and 
William in equal shares, subject to trust. Paragraph 
Ninth devised testator’s undivided one-half interest in 
the office building in Lincoln, Illinois, and all his real 
estate in Logan County, Illinois, to plaintiff and William 
in equal shares, subject to trust. Paragraph Tenth de- 
vised testator’s undivided interest in a residence prop- 
erty and all real estate owned by him in Washington, 
D. C., to plaintiff and William as tenants in common, 
subject to trust. Paragraph Eleventh devised and be- 
queathed all of testator’s vast amount of personal prop- 
erty of every kind and character and wheresoever situ- 
ated in the United States, to plaintiff and William in 
equal shares, subject to trust. 

Under Louisiana law, the trust provision could not 
be given effect insofar as it applied to lands located in 
that state, so at termination of executorship, such lands 
were turned over to plaintiff and William. 

Paragraph Twelfth of testator’s will then expressly 
appointed and constituted his brother, defendant here- 
in, testamentary guardian and trustee for plaintiff and 
William, “to hold, manage and control all of the estate, 
real, personal and mixed hereinbefore devised or be- 
queathed” to them “with full power and authority to 
manage and control the same for the use and benefit 
of my said sons and to collect all rents, dividends, profits 
and income therefrom and to invest and reinvest the 
same from time to time and to collect, if called for re- 
demption, bonds and securities so held and invest the 
proceeds thereof in securities suitable and proper for 
investment in his discretion and to sell and convert into 
money bonds and securities herein devised and be- 
queathed or hereafter purchased which in his discretion 
he may deem unsuitable for holding and to pay there- 
from all debts, expenses and charges necessary and 
proper in the management and control of said property 
and to employ agents in the management of said real 
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estate as I have done in the management thereof and 
to maintain in connection with himself a head office 
at Lincoln, Illinois or elsewhere as he and I have done 
and to prorate the expenses thereof in the proportion 
‘in which he and I have prorated the same and to carry 
on said business in general in the manner in which I 
have carried on the same and after payment of all ex- 
penses and charges and costs incident thereto, including 
attorney fees for services rendered and to be rendered, 
to pay said sums so collected and rents, income, divi- 
dends and profits so received to my said sons the follow- 
ing amounts to-wit; To each of my said sons when he 
shall arrive at the age of twenty-one (21) years, the 
sum of Five thousand dollars ($5000.00) per annum; 

“To each of my said sons when he shall have arrived 
at the age of twenty-five (25) years, the sum of Fifteen 
thousand dollars ($15,000.00) per annum; 

“To each of my said sons when he shall have arrived 
at the age of thirty (30) years the sum of Twenty-five 
thousand dollars ($25,000.00) per annum; 

“To each of my said sons when he shall have reached 
the age of thirty-five (35) years the full management, 
control and possession of the estate and property herein 
devised and bequeathed to such son together with the 
accumulation thereof. 

“T do, however, hereby expressly provide and it is my 
will that if each or either of my said sons when he shall 
have reached the age of thirty (30) years shall have 
shown to the satisfaction of the said guardian and tes- 
tamentary trustee in this will designated and appointed, 
that he, my said son, is possessed of experience, judg- 
ment and prudence such as in the judgment of the 
said testamentary guardian and trustee renders my said 
son, so having reached the age of thirty (30) years, a 
fit and proper person to be entrusted with the full 
management and control of his said estate in this will 
to him devised and bequeathed, then and in such event 
the said testamentary trustee shall in such exercise of 


VoL. 162] JANUARY TERM, 1956 381 
Seully v. Scully 


his discretion as aforesaid, render and deliver over unto 
him, my said son, the full possession, management and 
control of the estate so to him devised and bequeathed, 
and as to him, my said son, to whom such ‘estate is so 
then rendered over and delivered the said trust shall 
cease and determine. * * * In the event my said 
brother, Thomas A. Scully, shall die or otherwise fail 
to serve and act as hereinbefore specified and provided, 
I constitute and appoint John C. Scully of Peoria, II- 
linois ds successor and testamentary: guardian and 
trustee with all the rights, powers and duties vested 
and reposed in my said brother, Thomas’A. Scully.” In 
that connection, John C. Scully was a cousin of defend- 
ant arid testator. 

Paragraph Thirteenth provided: “Realizing that the 
lapse of time for which the term of the above. created 
trust is to continue and in view of the extent and amount 
of the said trust estate in lands and bonds, and realiz- 
ing that it is difficult to foresee what changes in cir- 
cumstances may render necessary or advisable the sale 
and conveyance of lands and the change of form in 
securities constituting any part in said trust estate, I do 
hereby expressly provide and direct that the said testa- 
mentary guardian and trustee, for my said sons ap- 
pointed, may when either of my said sons shall have 
reached the age of twenty-one (21) years, with the 
consent in writing of such son, sell, transfer and convey 
the said real estate to such son so devised and be- 
queathed or any part or parts thereof from time to time 
at-such sum as in his judgment and with the written 
consent of such, my said son, they shall deem reasonable 
and proper and to enter into all contracts and instru- 
ments in connection therewith and to make such sale 
upon such terms of credit as he, the said testamentary 
guardian and trustee, and such son, shall deem reason- 
able and proper and to take mortgages or other first 
lien securities upon the lands conveyed for the payment 
thereof and to release and discharge the same when 
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paid and to invest the proceeds thereof in bonds or 
real estate situated in the United States of America or 
elsewhere as the said testamentary guardian and trustee 
and my said son whose lands so to him devised are 
then sold and transferred and conveyed and to re-sell 
and re-convey such real estate so purchased and re- 
ceived as in the judgment of said testamentary guardian 
and trustee and with the written consent of my said 
son shall be deemed reasonable and proper. The said 
power in this paragraph of my will created is based 
upon a personal trust in the said testamentary guardian 
and trustee and shall not be exercised by any successor 
in trust except the said John C. Scully, if he shall suc- 
ceed the said testamentary guardian and trustee, Thomas 
A. Scully, in the administration of said guardianship 
and trust.” 

Paragraph Fourteenth provided: “I hereby specifi- 
cally provide that the compensation of said testamentary 
guardian and trustee shall not exceed the sum of 
Twenty-five hundred dollars ($2500.00) per annum.” 

Paragraph Fifteenth nominated, constituted, and ap- 
pointed Thomas A. Scully, John C. Scully, and William 
E. Trapp, as executors of testator’s estate and directed 
that no bond should be required of them other than 
their personal obligation. They qualified and served as 
such without bond. 

Notwithstanding the vastness of the Frederick Scully 
estate and the established Scully policy of never mort- 
gaging and only selling their lands when they could not 
be operated profitably, proceedings were had in the 
district court for Nuckolls County by the executors to 
sell Nebraska real estate in order to pay debts, inher- 
itance taxes, and expenses of administration. In that 
respect, Frederick Scully died seized of stocks, bonds, 
securities, bank deposits, and other personal property ap- 
praised at $3,874,696.63, but owed debts and inheritance 
taxes amounting to $5,580,789. Although license to sell 
issued, such case was later dismissed when the obliga- 
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tions were met. In doing so, plaintiff and William each 
personally advanced $67,453.14, a substantial amount of 
which was subsequently reimbursed to them, and de- 
fendant herein entirely renounced his $50,000 legacy 
which was used in order to assist plaintiff and William 
in the preservation of their estates. 

By final decree, the county court formally set up 
plaintiff's trust in the county court and ordered that 
upon acceptance and filing his oath as guardian and 
trustee without any bond being required, the possession, 
control, and management of all plaintiff’s trust estate 
should be vested in defendant, and in the event of his 
death or disability to act, it should vest in his successor, 
John C. Scully, together with all the powers, duties, 
obligations, discretion, and authority specified in para- 
graphs Twelfth, Thirteenth, and Fourteenth of the last 
will of Frederick Scully, deceased. Thereafter, defend- 
ant so qualified, and on September 19, 1944, letters of 
trusteeship were duly issued to him and he has since 
continued to serve in such capacity. In that regard, 
it will be noted that defendant never was trustee of the 
estate devised and bequeathed in trust to plaintiff’s 
brother William. John C. Scully was appointed and 
acted in that capacity. Being in such precarious health 
that he could no longer act as trustee, John C. Scully 
terminated that trust on December 23, 1952, after Wil- 
liam became 30 years old. 

On March 22, 1954, just 2 days after plaintiff became 
30 years old, he wrote defendant expressing the wish 
that defendant would favorably consider turning over 
the estate to plaintiff so that he could undertake per- 
sonal management of it. In such letter plaintiff thanked 
defendant for his counsel and advice already given and 
to be given in the future, and offered to undertake to 
obtain an agreement with William to sell defendant 
their one-half interest in the office building in Lincoln, 
Illinois, for a flat sum of $30,000, when plaintiff’s trust 
had been terminated. Such sale would have paid de- 
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fendant and William each $15,000 for their respective 
interests. Also, subsequently on December 13, 1954, 
about 1 month before this action was tried and after 
William had purchased the office building for $51,000 
at partition sale, William proposed to sell the building 
to defendant for that price and end all litigation, but 
only if defendant would promptly terminate plaintiff’s 
trust. 

In the meantime, on March 25, 1954, defendant ac- 
knowledged receipt of plaintiff’s letter, suggesting that 
defendant resign as trustee and that plaintiff and Wil- 
liam might sell defendant their one-half interest in such 
building for $30,000 when plaintiff's trust was termi- 
nated. Defendant called plaintiff’s attention to the fact 
that the building, constructed in 1907, had been pur- 
chased in 1920 for $30,000; that, being 34 years older, 
it was showing many signs of age; and he would be will- 
ing to pay $15,000 for their one-half interest. He also 
said that he would consider the matter of resigning 
as trustee. 

On April 6, 1954, plaintiff answered, stating that a 
total valuation of $60,000 for the building was the ab- 
solute minimum that he would consider and that unless 
defendant offered $15,000 to each for their interest, 
William would bring partition. Plaintiff then inquired 
how soon he could expect to receive defendant’s decision 
about termination of the trust. 

Thereafter, on April 21, 1954, without waiting for an 
answer to that letter, plaintiff filed this action wherein 
defendant testified that he did not terminate the trust 
when plaintiff became 30 years old or since because 
from things plaintiff had done and recommended to be 
done he had not shown to the satisfaction of defendant 
that plaintiff was yet possessed of experience, judgment, 
and prudence such as in defendant’s judgment ren- 
dered plaintiff a fit and proper person to be entrusted 
with the full management and control of the vast estate 
devised to him by the will of his father. 
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The record discloses that in the fall of 1942 plain- 
tiff entered Harvard University as a freshman. Later 
he entered the naval V-12 program but was separated 
therefrom in the fall of 1943 by disciplinary action. 
Following that time, plaintiff became a seaman in the 
navy and was discharged in the fall of 1945. In 1946 he 
came to Nebraska at the suggestion of defendant for 
the purpose of familiarizing himself with the trust prop- 
erties and their manner of operation by the respective 
agents of defendant in Gage and Nuckolls Counties. 
Plaintiff testified that he had lived at the Paddock 
Hotel across the street from their agency office in 
Beatrice since that time. However, he admitted that his 
income tax returns all gave Lincoln, Illinois, as his 
residence and that his room at the Paddock Hotel was 
given up whenever he was away from Beatrice. In that 
regard, plaintiff was away about 3 months on vacation 
in England, where he had some race horses, during each 
summer from June until sometime in September, and 
when he was down in Louisiana about 2 or 3 months each 
fall, where during the last 4 or 5 years he had maintained 
a permanent apartment in New Orleans about 50 miles 
from the Louisiana lands. There also plaintiff and Wil- 
liam maintained a rental agent and business office. 
There was ample competent evidence that because of 
urgent personal and business necessities that did and 
might arise, plaintiff was repeatedly requested by de- 
fendant to give him a definite mail or telegraph address 
while he was away from Beatrice, but plaintiff failed 
to do so. 

Plaintiff testified with regard to his growing famili- 
arity with the properties, his study with relation to 
farm crops, his participation in soil conservation ac- 
tivities and hiring of employees, his membership in 
several agricultural organizations, and his attendance 
at a short course at the College of Agriculture at the 
University of Nebraska in 1947, where he took three 
subjects but failed in one called “Feeds and Feeding,” 
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and could not recall whether or not his grades in the 
other two subjects were a low 70 or a high 60. Plaintiff 
also related that from time to time he had made sug- 
gestions for changes in lease forms, some of which had 
been adopted, and that he knew in a general way about 
farm rentals charged and collected by defendant and 
his agents. Defendant’s agent in Gage County, who 
testified as a witness for plaintiff, verified such activ- 
ities arid said that plaintiff had “assisted nearly in every 
way that you would in the management field.” 

In that regard, what is known as the traditional 
“Scully system” of leasing and managing Scully farm 
lands was originally instituted by plaintiff’s grand- 
father and continued by defendant and plaintiff’s father 
with profitable returns. Such leases are ordinarily 
based upon an annual cash rental. for 20 percent or 
less of gross production, with only year-to-year leases 
by tenants who own all improvements and are encour- 
aged to remain on Scully land. Their tenants seldom if 
ever moved off the land. Rents were not fixed by de- 
fendant alone or based solely on crop experience for the 
immediately preceding year, but rather by local in- 
spection and consultation with his agents and tenants. 
Plaintiff was usually present after 1946 and made con- 
stant efforts to raise rents, which, together with other 
reasons hereinafter discussed, led defendant to believe 
that plaintiff did not have the required experience, 
judgment, and prudence. For example, plaintiff sug- 
gested a 25 percent rental raise in Nuckolls County for 
1953, then later reduced his suggestion to a 10 or 15 
percent raise, which defendant, having had many years 
of experience in Gage and Nuckolls Counties since 
1897, considered “entirely wrong” or “very unjustified,” 
and no change was made. The related evidence justi- 
fied that conclusion. In that respect, the Nuckolls 
County lands actually paid 35 percent rentals in 1953. 
The record also discloses that plaintiff could not re- 
member the actual number of acres belonging to his 
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estate in either Gage or Nuckolls Counties, and that the 
maximum time spent by plaintiff in Nuckolls County 
in any one year was 13 days in 1947 and the minimum 
spent there was 3 days in 1954. All together, plaintiff 
spent only a total of 62 days in Nuckolls County during 
a period of 9 years, and 29 days of that time were 
during October in conjunction with annual inspections 
made by defendant. 

In 1947 plaintiff purchased 80 acres of land near 
Beatrice for $8,000. It had no improvements upon it 
except some fencing and soil conservation placed there 
by plaintiff. It had been previously leased, but at time 
of trial plaintiff had not yet leased it for the 1955 crop 
year. In the fall of 1947 plaintiff proposed that de- 
fendant should build a house upon it at expense of the 
trust. However, defendant advised plaintiff that he 
should take the responsibility and pay for the cost out 
of his own ample private resources. Defendant also 
counseled and advised plaintiff in detail with regard to 
contractual employment of an architect and the ob- 
taining of a proper performance bond. However, plain- 
tiff did not assume such responsibility, 

Plaintiff purchased an Adams patrol for $3,000, which 
was first used for conservation purposes in 1951. He 
was reimbursed therefor by defendant, but such patrol 
was defective and difficulty of maintenance followed, 
so plaintiff traded it and $8,000 cash for a Caterpillar 
patrol for which he was reimbursed by defendant. 
Plaintiff then purchased a concrete block garage in 
Beatrice for $8,000 in which to store the machinery. 
In the fall of 1950 plaintiff and William also purchased 
an office building in Beatrice, paying therefor in excess 
of $51,000 which defendant thought was too high a price. 
Thereafter plaintiff and William had offices in the build- 
ing and defendant’s Gage County agent became a ten- 
ant therein. 

Plaintiff and William each owned an undivided one- 
half interest in the 28,000 acres of land in Louisiana. 
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It was generally designated as the Clovely farm. It was 
mostly swamp land except about 2,000 acres which had 
been reclaimed by their father. The principal crop was 
sugar cane. Commencing in 1946 plaintiff and William 
jointly operated the property until March 1949, when 
plaintiff leased his interest to William because the 
project lost money the preceding year. William then 
operated the land alone for 2 years but because of pos- 
sible recall into military service he discontinued the 
operation, and they leased that land to the Valentine 
Sugar Company which still holds the lease. Some of the 
land is also leased for trapping purposes and an agent 
is employed to look after the leases. They also main- 
tain an office there. The land is located in a large oil 
area and as a result of negotiations plaintiff and William 
formed a corporation to which all mineral rights there- 
on were transferred. They then sold second preferred 
stock in such corporation to the Superior Oil Company 
for one million dollars, plaintiff’s share being $500,000. 
In 1951 they purchased an over-riding royalty interest 
in other oil properties in Louisiana for $80,000 which 
had been paying an income of about $12,000 or $13,000 
a year. It was reasonable to believe that plaintiff’s 
engagement in such oil transactions would not qualify 
him to engage in the management of his vast agricul- 
tural estate, and it will be noted that his agricultural 
experiment in Louisiana failed despite William’s as- 
sistance therewith. 

In that connection, in 1941 after the execution of his 
will, plaintiff’s father gave him $1,000,000 in municipal 
and other bonds, and at time of trial plaintiff held ap- 
proximately $1,160,000 of comparable securities. How- 
ever, concededly such funds had been mingled with 
plaintiff’s other funds which formed a part of that 
accumulation. In other words, the record does not 
show any accounting for plaintiff’s $500,000 oil profit or 
his annual income from his oil or other transactions, 
In such respect plaintiff was very uncommunicative 


VoL. 162] JANUARY TERM, 1956 389 
Scully v. Scully 


with defendant and did not keep him informed of his 
business affairs other than those directly related to the 
trust. 

Defendant testified in detail with reference to rea- 
sons why he had not terminated plaintiff’s trust. Among 
such reasons was plaintiff’s conduct while a V-12 stu- 
dent at Harvard, his continued absences from Nebraska 
while on trips to England or Louisiana and elsewhere 
without keeping defendant informed of his whereabouts, 
and his constant efforts to raise rents, which have been 
heretofore discussed. 

Another reason was plaintiff’s recommendations in 
1950 that the following managerial steps should be taken 
by defendant, all of which defendant refused to do: 
First, plaintiff insisted that defendant’s Nuckolls County 
agent, Mr. Hawley, should be retired because he was 
“entirely too old to be effective.” In that regard, the 
record discloses without dispute that such agent was 
“an expert * * * very active * * * one of the very best 
agents that the Scullys ever had” and ‘a most excel- 
lent agent,” having been continued in Scully employ- 
ment from 1897 or 1898. Without dispute in 1950 he 
was thoroughly able and did carry on his work until 
his death in February 1951. In such respect it was rea- 
sonable to believe that the emotions of youth conflicted 
with the experience and wisdom of age. 

Next, plaintiff insisted that Mr. Svendsen, who had 
been Mr. Hawley’s assistant since June 1945, should be 
dismissed at the end of the fiscal year because plaintiff 
had “no confidence in” his “ability * * * to carry out 
an improved agricultural program” and was “no per- 
son to handle the management of a 45,000 acre agricul- 
tural estate.” In that regard, the record discloses that 
Mr. Svendsen was and is a “thoroughly competent” em- 
ployee. Therefore, he was not dismissed, but succeeded 
Mr. Hawley and has since continued to serve efficiently 
as Nuckolls County agent. 
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Next, plaintiff objected to the hiring of a Mr. Long 
whom Hawley and Svendsen wished to employ. De- 
spite plaintiff’s objections, defendant employed Long, 
relying entirely upon the recommendation of Hawley 
who “was an expert.” Long is still employed and is 
“A very competent employee in conservation work and 
anything else to do with the estate.’ After he was 
employed plaintiff notified defendant that Long ap- 
peared to “be doing a fine job on waterways and soil 
conservation.” At the trial plaintiff testified that he 
was “generally satisfied” with Long “as an employee;” 
and that “he had been doing a good job so far as the 
trustee” and his “interests are concerned.” 

Next, plaintiff insisted, without giving any reason, 
that the Nuckolls County office should be removed from 
Nelson, the county seat where it had been located for 
almost 80 years, to Superior, some 13 miles distant. 
At the trial plaintiff testified that he desired to so move 
the office because some employees he wanted to hire 
preferred to live in Superior where they had a good 
hotel, more attractive schools, a hospital, and better 
banks. However, defendant was certain that the office 
should remain at Nelson because it was the county seat, 
and there it remained. 

In the fall of 1952 plaintiff, defendant, and Svendsen 
went on an inspection trip through Nuckolls County. 
It appears that plaintiff had ordered Svendsen to do 
some conservation work on other lands devised in trust 
to plaintiff by his mother, Betty Scully. Upon discover- 
ing that the work for some reason had not yet been 
done, plaintiff became “exceedingly incensed * * * com- 
pletely lost his temper” and “apparently enraged * * * 
immensely * * * gave Mr. Svendsen a very thorough 
word slanging or whatever you would like to call it. 
It was a very unpleasant situation indeed.” Defendant 
“didn’t consider” that was “the way to talk to an agent 
at all” and stated that the aforesaid incidents were 
some reasons why he concluded that plaintiff was not 
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possessed of the required experience, judgment, and 
prudence. 

Defendant gave as another reason for such conclusion 
that plaintiff had never yet married or settled down with 
some permanent home instead of living in a single room 
taken from day to day in the Paddock Hotel. In that 
connection, plaintiff’s brother William was married and 
lived in Lincoln where he maintained a home for his 
wife and children who attended school there. 

Upon cross-examination of defendant, plaintiff de- 
veloped evidence upon two situations in an attempt 
to establish that defendant acted arbitrarily and with 
an improper motive when he refused to terminate plain- 
tiff’s trust. With regard to such situations, we are 
impressed at the outset with the fact that defendant 
without dispute was a multimillionaire in his own right; 
that he could never receive more than $2,500 in any one 
year as compensation for managing plaintiff’s vast estate; 
and that defendant entirely renounced his own $50,000 
legacy for the benefit of plaintiff and William in order 
to preserve their estates in which defendant had no 
remainder interest whatever. In such a situation it 
could not reasonably be concluded that defendant acted 
dishonestly or had any improper motive or selfish 
interest. 

The first factual situation relied upon by plaintiff 
involved the proposed purchase by defendant and sale 
to him by plaintiff and William of their one-half interest 
in the office building in Lincoln, Illinois, where for al- 
most half a century defendant and plaintiff's father had 
their offices and had managed all of their vast acres of 
land and personal property affairs, including the lands 
and personal property here involved. Concededly, plain- 
tiff and William never had any desire to retain their 
interest in the building. Defendant, for sentimental 
reasons and to avoid sorting and rearranging a volumi- 
nous amount of papers and documents which had ac- 
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cumulated over a period of more than 100 years, and 
to avoid moving their three large safes, many files, 
furniture, and offices, offered to purchase their one-half 
interest. Several letters with relation thereto appear 
in the record showing negotiations over a period of 
time beginning on January 13, 1951. At that time de- 
fendant wrote plaintiff suggesting purchase of their one- 
half interest in the building upon the basis of a dis- 
interested appraisal if agreeable. On January 23, 1951, 
plaintiff answered saying that after talking with Wil- 
liam he had decided that he would probably be willing to 
sell if he knew what a fair market value of his interest 
was before he decided. He also inquired whether de- 
fendant, being trustee, could get good title thereto in 
Illinois. He suggested that defendant check that ques- 
tion before proceeding, and said that any agreement 
that defendant and John C. Scully might make with 
regard to appraisal could form a possible basis for settle- 
ment. On January 26, 1951, defendant replied with re- 
gard to the question of legality, designated it as a matter 
of small importance, suggested that on the basis of a 
disinterested appraisal for federal inheritance tax pur- 
poses made in 1942 the interest of plaintiff and William 
in the building, then some 43 years old, would be 
about $3,750 each. Defendant did not offer to pay such 
amount, but only requested a reply at plaintiff’s con- 
venience. On October 18, 1952, not having received any 
reply, defendant wrote plaintiff suggesting that both 
plaintiff and William should write him a definite letter 
without delay telling him whether or not they would 
sell their interest in the building at a fair and reason- 
able price because the matter of their small interests 
had then been delayed no less than 1 year and 9 months 
and it was time something was done about it. Again, 
on November 8, 1952, defendant wrote plaintiff sug- 
gesting that he had received no reply to his letter of 
October 18 and he would wait until November 11 and 
no longer in dealing with the matter. However, again 
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on December 9, 1952, defendant wrote plaintiff, en- 
closing an appraisal of the building for $38,000, made 
by two disinterested appraisers, and requested decision 
on whether or not plaintiff and William were willing to 
sell. On December 17, 1952, plaintiff replied, acknowl- 
edging receipt of defendant’s letter enclosing the ap- 
praisal, and suggesting that he had talked with William 
who pointed out that defendant’s letter did not in any 
way constitute an offer to buy. Plaintiff said that 
William thought the building was worth $100,000, and 
suggested a partition suit, but plaintiff might be able 
to get William to agree upon a vaulation of $80,000. 
On December 24, 1952, defendant answered plaintiff’s 
letter saying: “In view of the fact that there appeared to 
be such a large difference in Williams, your and my 
opinion as to the fair value of this building, I think 
it best to drop the matter.” No further effort was 
initiated by defendant thereafter to make the purchase. 

We have heretofore discussed plaintiffs March 22, 
1954, letter to defendant offering to sell their one-half 
interest for $30,000 when defendant terminated his trust, 
and William’s proposition made December 13, 1954, about 
1 month before this case was tried, to sell defendant the 
building for $51,000 and end all litigation, but only if 
defendant would promptly terminate plaintiff’s trust. 
The reasonable inference from such evidence is that 
plaintiff and William postponed the matter of sale of 
the building to defendant until plaintiff became 30 years 
old for the purpose of inducing or tempting defendant 
to terminate plaintiff’s trust despite any exercise of 
discretion. To the credit of the trustee, he rejected 
such offers. Instead of reflecting upon him, it firmly 
established his stature and integrity. If he had accepted 
such offers, he would have been derelict in duty. He 
would have been motivated by his own selfish interest 
and would not have been acting in the state of mind in 
which testator contemplated that he should act. Fur- 
ther, defendant took the position at all times that pur- 
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chase of plaintiff’s and William’s interest in the building 
was a comparatively small matter and testified that his 
failure to purchase the building did not influence his 
action with reference to termination of plaintiff’s trust 
and had “nothing to do with it at all”; and that he had 
no “personal feelings or enmity toward” plaintiff, his 
“brother’s son,” for whom he cared as much as “at any 
time in the past.” 

The second situation relied upon by plaintiff involved 
the management of the Betty Scully land. Prior to 
his death, plaintiff’s father deeded some 1,521.77 acres 
of land in Gage County, 6,667.40 acres in Nuckolls 
County, and 400 acres in Marshall County, Kansas, to 
plaintiff’s mother, Betty Scully, who by her will duly 
probated bequeathed all of her personal property to 
plaintiff and William equally and devised such land to 
named trustees to be held in trust for the benefit of 
plaintiff and William in equal shares until they became 
30 years old, when it should be divided between them 
and the trust should terminate. Such trust was termi- 
nated on March 20, 1954, when plaintiff became 30 years 
old. William E. Trapp and F. W. Ryan were trustees 
thereof. Both were long-time agents of plaintiff’s father 
and defendant in Lincoln, Illinois. For a number of 
years such trustees managed the Betty Scully trust out 
of defendant’s office, employing the same Gage and 
Nuckolls County agents as were employed by defendant. 
During each of the years while such joint operation 
continued, the Frederick Scully trust accounts received 
sizeable sums from the Betty Scully trust representing 
reimbursement for expenses incurred which were actu- 
ally chargeable to the Betty Scully trust. Such joint 
operation was discontinued by direction of defendant 
effective the last day of February 1953. At that time 
John C. Scully had already terminated William’s trust, 
and neither Ryan nor Trapp were any longer employed 
by defendant. Ryan had previously retired on Septem- 
ber 30, 1951, because of ill health, and Trapp had pre- 
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viously retired.on May 31, 1952, because of advanced 
age and ill health. In that regard, defendant testified 
that he had permitted the joint operation for several 
years “in order to help William and Robin along” but 
wanted to discontinue it when he found “that things 
were not going on so well and the accounts were getting 
complicated.” There was ‘considerable complication of 
accounts” because they were all included in the same 
books as his own accounts in Lincoln, Illinois. Defend- 
ant testified that his failure to purchase the office build- 
ing, heretofore discussed, had no influence or relation- 
ship whatever to his termination of such joint operation. 
We conclude that under the circumstances defendant 
had logical reason for so doing, and that such action 
could not be reasonably held to have any controlling 
relation to defendant’s failure to terminate plaintiff’s 
trust. 

On rebuttal plaintiff testified that for each year end- 
ing in February 1950, 1951, and 1952, defendant had 
paid him in excess of $5,000. Some of it was paid for 
salary, but most of it was paid for travel expenses in 
connection with operation of his trust. In such respect, 
plaintiff complained that defendant had paid him nothing 
whatever for 1953 and 1954 although plaintiff had con- 
tinued to do about the same kind of work. However, 
plaintiff admitted that such payments were to be made 
only after he had furnished statements therefor to de- 
fendant, which plaintiff had failed to do for any of such 
later years. Clearly, defendant could not be blamed for 
that situation, and we conclude that it had no relation- 
ship whatever to defendant’s failure to terminate plain- 
tiff’s trust. Rather, it reasonably disclosed that plain- 
tiff had failed to properly take care of his own business. 

We conclude that plaintiff clearly failed to meet the 
burden of proof imposed upon him as required by au- 
thorities heretofore cited, and that defendant did not 
arbitrarily abuse his discretion in refusing to terminate 
plaintifi’s trust. Therefore, that part of the judgment of 
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the trial court ordering that costs incurred in the county 
court and the district court and allowing defendant 
trustee’s attorney a fee of $10,000, all to be paid by de- 
fendant trustee out of the trust estate, should be and 
hereby is affirmed. Defendant has also asked for an al- 
lowance of attorneys’ fees for services rendered in his be- 
half in this court. In view of the amount of such allow- 
ance made in district court, we believe an additional 
$2,000 for services rendered here would be adequate. 
Therefore, such sum is allowed and ordered paid by de- 
fendant out of the trust estate. On the other hand, that 
part of such judgment which ordered that defendant 
trustee should immediately terminate plaintiff’s trust 
and make an accounting to date of its termination, should 
be and hereby is reversed, and the cause is remanded 
with directions to render judgment accordingly in favor 
of defendant. All costs incurred in this court should be 
and hereby are taxed to plaintiff and ordered paid bv 
defendant out of the trust estate. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


Merritt H. JOHNSON, APPELLANT, v. Mary Grar, 
APPELLEE. 
75 N. W. 2d 916 
Filed April 6, 1956. No. 33935. 


1. Partnership. The burden of establishing the existence of a 
partnership is upon the party asserting that the relationship 
exists. It is a question of fact to be determined from the 


evidence. 

2. More convincing evidence is required to prove the ex- 
istence of a partnership where the alleged partners are the only 
litigants than where the controversy is between a third party 
and the partners. 

3. Where a partnership is formed to conduct a lawful 


business in an illegal manner, the courts will not recognize its 
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existence and will not lend their aid to assist either one of the 
parties thereto in an action against the other. 


4, The illegality of a partnership agreement need not be 
pleaded as a defense, but may be taken advantage of whenever 
it appears in the course of a trial. 

5. When the evidence offered to prove the existence of an 


oral partnership is weak, unconvincing, and uncorroborated to 
such an extent that it cannot sustain a finding that a partner- 
ship existed, it is proper for the trial court to dismiss the action 
at the close of plaintiff’s evidence. 


APPEAL from the district court for Platte County: 
Russet, A. Rospinson, Jupce. Affirmed. 


Phillip A. Tomek, John G. Tomek, and William E. 
Tomek, for appellant. 


Dougherty & Reed and Wagner, Wagner & Robak, for 
appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


CARTER, J. 


The plaintiff commenced this suit against Mary Graf, 
seeking to establish an oral partnership agreement be- 
tween the parties, and for a decree dissolving such 
partnership, for an accounting, and for a division of 
profits. At the close of plaintiff’s evidence the trial 
court sustained a motion to dismiss the action for the 
reason that the evidence was insufficient to establish 
a partnership. The plaintiff appeals. 

The evidence on behalf of the plaintiff shows that 
in 1943 defendant was the owner of the Rondevous 
Tavern in Columbus, Nebraska, in which she was en- 
gaged in the sale of intoxicating liquors. Plaintiff tes- 
tifies that on or about July 1, 1943, he met the de- 
fendant in her apartment and after talking over some 
business “she just comes up and grabs me and said - 
‘we are going to go in business’, she says, ‘And I want 
you to help me because I need a partner’, and so it went 
on a little later, and she said - ‘I want you to help me 
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because I need somebody to make business for me 
and help me get more business and customers in the 
place of business down here’. She said - ‘we will and 
we will be partners’.” Plaintiff testifies that he said 
he would do it, and that the partnership was to be a 
business secret because plaintiff was to do “all the 
hard work and make money and take all the raps for 
everything.” 

The plaintiff further testified that the partnership was 
to be kept secret because they contemplated selling 
liquor in violation of price regulations established by 
the federal government, that he was to take all raps 
for such violations and that the defendant was to be 
responsible to him for them, and in this way they would 
protect the money in the “sack.” Plaintiff admits that 
he was paid $25 per week by the defendant for his 
services and that social security was deducted there- 
from. This was admittedly paid for 4 or 5 years on 
the foregoing basis until defendant sold the tavern. The 
evidence is clear that when the previous bartender was 
discharged the defendant offered the job to plaintiff, 
and he accepted it at once. It is shown by the evi- 
dence that plaintiff tended bar, ordered whiskey and 
other supplies, and at times appeared to be in sole 
charge of the tavern, none of which activities was ex- 
clusively consistent with a partnership relation. There 
is evidence in the record that several tracts of real es- 
tate were purchased and sold at considerable profit. 
In each instance such real estate was paid for by the 
defendant and the title taken in her name. It is true 
that plaintiff assisted in these transactions by inspecting 
and recommending purchases and seeking purchasers 
for the resale of such lands. In every instance, how- 
ever, defendant furnished the money with which to 
buy and retained possession of all money resulting from 
the sales. The record shows that plaintiff had experience 
as a stock buyer and that he purchased and sold some 
cattle and hogs while in the employ of defendant. De- 
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fendant furnished the money for these purchases and re- 
tained the proceeds from their sale. Plaintiff continued 
to buy and sell livestock for himself to a limited ex- 
tent during this same period. 

The record shows that in November 1948 and March 
1949 plaintiff found it necessary to borrow money from 
the Central National Bank of Columbus. Plaintiff was 
unable to pay the notes when due. The defendant 
guaranteed the payment of the balance due on the notes 
and the interest due thereon by a forma] instrument 
appearing in the record bearing the date of September 
6, 1949. 

There is evidence also that plaintiff and defendant 
each invested in the development of an oil well in which 
each appears to have lost money. There is no competent 
evidence that the oil well adventure was a partnership 
operation by the parties to this litigation. 

It is shown that a modern home of the approximate 
value of $40,000 was built and occupied by the plaintiff 
and the defendant. The title was in the defendant. 
The defendant was a widow and plaintiff was divorced 
from his wife. The evidence indicates that a rather 
intimate relationship existed between these two parties 
and that they both lived in this new home until plain- 
tiff became ill and was removed to a hospital. It is shown 
that plaintiff was afflicted with a nervous or mental 
condition, and after his release from the hospital de- 
fendant had no further transactions with him, business 
or otherwise. 

The burden of establishing the existence of a part- 
nership is upon the party asserting that such relation- 
ship exists. Baum v. McBride, 143 Neb. 629, 10 N. 
W. 2d 477. More convincing evidence is required to 
prove the existence of a partnership where the alleged 
partners are the only litigants than where the contro- 
versy is between a third party and the alleged part- 
ners. Carlson v. Peterson, 130 Neb. 806, 266 N. W. 
608; Baum v. McBride, supra. 
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The evidence of the oral agreement to form a part- 
nership is very indefinite as to its terms. It was not 
stated what the contributions of each to the partner- 
ship were to be; nor does such evidence indicate the 
interest of each in the profits and losses. The evidence 
of plaintiff does not state the extent of the business of 
the partnership, although it was indicated the partner- 
ship contemplated, if it in fact existed, the handling of 
intoxicating liquors by the package and by the drink. 
There is no evidence in the record tending to establish 
a partnership for the handling of real estate, the buying 
and selling of livestock, or the drilling and operation of 
oil wells. 

The only evidence of an oral partnership agreement 
was that of the plaintiff and is clearly related to the 
operation of the tavern only. In explaining why he 
was to be a silent partner in the venture he stated that 
it was because they intended to sell intoxicating liquors 
in violation of government price regulations then in 
effect, that he would take all the raps which defendant 
would take care of, and in that manner their profits 
would be protected. A partnership may not be formed 
for an illegal purpose or for contracting business in a 
manner contrary to public policy. Even though it be 
lawful to sell intoxicating liquors, a partnership agree- 
ment to engage in the liquor traffic in an illegal man- 
ner will not be enforced. A court will not aid either 
party to an illegal agreement. When a partnership is 
formed to conduct a lawful business in an illegal man- 
ner, the courts will not recognize its existence and 
will not lend their aid to assist either one of the parties 
thereto in an action against the other. Perry v. Berger, 
85 Neb. 753, 124 N. W. 133; Bohy v. Abbott, 154 Neb. 
139, 47 N. W. 2d 95. 

The plaintiff contends that the question of the ille- 
gality of the partnership agreement cannot be here con- 
sidered for the reason that such issue was not pleaded 
as a defense. The controlling rule is stated in 68 C. J. 
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S., Partnership, § 7, p. 412, as follows: “The illegality 
of the partnership contract need not be pleaded as a 
defense, but may be taken advantage of whenever it 
appears in the course of a trial; and, if it is not so pleaded, 
the court may inquire into the nature of the partnership 
contract, and, if its illegality or opposition to public 
policy appears, may refuse to adjudicate on alleged rights 
which are dependent on it.” See, also, Fitzgerald v. 
Fitzgerald & Mallory Construction Co., 44 Neb. 463, 62 
N. W. 899; Wright v. Cudahy, 168 Ill. 86, 48 N. E. 39. 
The illegality of the partnership agreement appearing 
as a part of plaintiff's proof, the court could properly 
refuse to adjudicate any rights purporting to arise out 
of such agreement. 

The evidence as a whole does not tend to support a 
finding that a partnership agreement as asserted by the 
plaintiff was ever contemplated. The evidence shows 
that on July 1, 1943, the date of the alleged agreement, 
the plaintiff and defendant were living in the same apart- 
ment under circumstances which necessarily bear upon 
the nature of theif subsequent relationship. About this 
time defendant discharged the bartender at the Ronde- 
vous Tavern and offered the job to plaintiff. He ac- 
cepted it and was paid $25 per week for his services. 
Deductions for social security were made. This situa- 
tion existed until the tavern was sold 4 or 5 years later. 
The evidence bears out the statement that defendant 
made money which she invested in real estate and live- 
stock. Plaintiff alleges that she accumulated between 
$200,000 and $250,000 during the period involved in this 
suit. There is nothing in writing of any kind that would 
indicate any interest in it on the part of the plaintiff. 
Defendant paid for all lands and livestock purchased, 
retained the title thereto in her own name, and retained 
all money obtained from sales thereof. It hardly seems 
probable that a partner would permit such a situation to 
continue to exist for so many years without some evi- 
dence of his claimed 50 percent interest in such a large 
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accumulation of profits. The evidence shows his lack 
of credit with financial institutions and the necessity 
for having defendant guarantee past-due notes on which 
only $1,200, or thereabouts, remained unpaid. It is 
beyond all comprehension that one having a one-half 
interest in $200,000, or more, should call upon the holder 
of the fund to guarantee notes aggregating less than 
$1,200. It would seem that one having such a partner- 
ship agreement, and under which such a sum was ac- 
cumulated, would not wait approximately 10 years be- 
fore instigating suit when he was in need of money 
during all the period. The inferences to be drawn from 
the facts as detailed in the record by the plaintiff point 
to the nonexistence of a partnership agreement and ap- 
pear more worthy of belief than the conclusions to which 
he testifies. We find it difficult to give much credence 
to the evidence of the plaintiff. His evidence is con- 
flicting. He could not seem to understand the most 
simple questions. His halting replies were confused 
and often unintelligible. He could not remember on 
one day what he had testified to the day before. On 
one occasion he stated: “Yes. I am always crazy. I 
know that.” His evidence was weak and unconvincing. 
He was able to produce no evidence of a corroborating 
nature that pointed exclusively to a partnership ar- 
rangement. The evidence was clearly insufficient to 
sustain a finding that a partnership existed. It is proper 
under such circumstances for the trial court to dismiss 
the action at the close of plaintiff’s evidence. The dis- 
trict court correctly sustained the motion to dismiss the 
action and its judgment must therefore be affirmed. 
AFFIRMED. 
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CaRoL LEA HEPPE ET AL., APPELLANTS, V. STATE OF 
NEBRASKA, DEPARTMENT OF ROADS AND IRRIGATION, 


ET AL., APPELLEES, VERN SHAW, INTERVENER-APPELLANT. 
76 N. W. 2d 255 


Filed April 13, 1956. No. 33863. 


1. Appeal and Error. It is the duty of this court in an equity 
case to try the issues de novo and to reach an independent 
decision without being influenced by the findings of the trial 
court except if the evidence is in irreconcilable conflict this 
court may consider that the trial court saw the witnesses, ob- 
served their manner of testifying, and accepted one version of 
the facts rather than the opposite. 


2. Injunctions: Eminent Domain. Injunction is a proper action in 
which to present the question of unlawful or improper exercise 
of the power of eminent domain. 

3. Eminent Domain. The right to exercise the power of eminent 
domain must be conferred by statute, either in express words or 
by necessary implication. Such power being in derogation of 
common right, the acts conferring it are to be strictly construed 
in favor of the landowner. 


4. The power of eminent domain is an inherent attribute 
of sovereignty and it exists independently of constitution. 
Constitutional provisions relating thereto are in no sense a 
grant but are a limitation upon the power. 

5. The power of eminent domain is exercisable through 


the Legislature or through some department or agency by 
authority of the Legislature. 

6. Statutes. Where the words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascertain their 
meaning. 


APPEAL from the district court for Scotts Bluff County: 
Ernest G. Krocer, JupGE. Reversed and remanded with 
directions. 


Richard S. Wiles and Holtorf & Hansen, for appellants. 


Clarence S. Beck, Attorney General, Harold S. Salter, 
Willard F. McGriff, and Neighbors & Danielson, for 
appellees. 


Heard before Simmons, C. J., Carter, Mrssmore, 
YEAGER, CHAPPELL, WENKE, and BoSLauGcH, JJ. 
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MEssMokrgE, J. 

This is an injunction action brought in the district 
court for Scotts Bluff County by Carol Lea Heppe and 
W. Charles Heppe, wife and husband, Christ Welsh, and 
Carol Lea Heppe, guardian of Peter Jensen Heppe and 
William Jensen Heppe, minors, as plaintiffs, against 
the State of Nebraska, Department of Roads and Irri- 
gation, hereinafter referred to as the department, ap- 
praisers appointed by the county judge of Scotts Bluff 
County to appraise the land to be taken by condem- 
nation instituted by the department, the City of Gering, 
and the Gering Irrigation District, defendants. Christ 
Welsh is a tenant and has no interest in this proceeding. 
The purpose of the action was to restrain and enjoin the 
department from proceeding with the condemnation 
action filed in the county court of Scotts Bluff County 
by the department for the purpose of securing a right- 
of-way across the plaintiffs’ land and constructing a 
ditch thereon; to procure a mandatory injunction to 
require the department to remove certain culverts 
placed by it under State Highway No. 86 in such a 
manner as to divert the natural flow of surface water 
gathering on the plaintifis’ land by concentrating and 
compelling such water to flow through the culverts 
onto the plaintiffs’ land; and to procure a permanent 
injunction against the defendants from interfering in 
any manner with the drainage of surface water through 
the ditches and channels along State Highway No. 86. 

One Vern Shaw, by permission of the court, inter- 
vened, claiming an easement by prescription across a 
part of the plaintiffs’ land which provided access to 
land owned by him, joined with the plaintiffs taking 
the action as he found it, and prayed for a permanent 
injunction in the same manner as the prayer of the 
plaintiffs’ petition. 

The trial court found generally in favor of the de- 
fendants, and each of them, and against the plaintiffs 
and intervener; that the department was entitled to 
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proceed with its condemnation action in order to secure 
right-of-way for the construction of a ditch across the 
land of the plaintiffs; that the temporary injunction 
granted to the plaintiffs and against the defendants, 
and each of them, should be dissolved; that the prayer 
of the plaintiffs’ petition and the petition of the inter- 
vener for a permanent injunction should be denied; 
and that the prayer of plaintiffs for a mandatory in- 
junction for the removal of certain culverts described 
in their petition should be denied. Judgment was 
entered in accordance with the findings, The plaintiffs 
and the intervener filed a motion for new trial. Upon 
the overruling of their motion for new trial, they 
appealed. . 

We might state at this point that the city of Gering 
and the Gering Irrigation District demurred to the 
plaintiffs’ petition on the ground that the petition 
failed to allege sufficient facts to constitute a cause of 
action against them. These demurrers were sustained 
by the trial court. Later, by appropriate motion in this 
court, the appeal as to these defendants was dismissed, 
therefore they are not parties to this appeal and any 
matter concerning them or their rights, if any, is not 
for determination in this appeal. In addition, any 
right the intervener may have with reference to estab- 
lishing an easement across the land of the plaintiffs as 
involved in this case is a matter that relates itself to 
condemnation proceedings. Suffice it is to say he has 
an adequate remedy at law. 

Some contention is made that the department failed to 
comply with sections 76-702 and 76-704, R. S. Supp., 
1953, with reference to making a valid attempt to agree 
with the plaintiffs, the owners of the land, as con- 
demnees, or with the intervener with respect to the 
acquisition of the property sought by the department. 
This matter is not for determination in this appeal. 

The condemnation proceedings here involved were 
commenced in the county court of Scotts Bluff County 
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by the department. The procedure in the county court 
contemplates an informal hearing by the appraisers, 
a view of the lands, no record of the testimony, and a 
report of damages assessed to be filed subject only to 
the right of appeal, not to confirmation by the appoint- 
ing court. It is obvious that the plaintiffs and the in- 
tervener could only raise the proposition heretofore 
contended for by them on appeal to the district court in 
the condemnation proceedings. See Higgins v. Loup 
River Public Power Dist., 157 Neb. 652, 61 N. W. 2d 
213. 

“It is the duty of this court in an equity case to try 
the issues de novo and to reach an independent decision 
without being influenced by the findings of the trial 
court except if the evidence is in irreconcilable con- 
flict this court may consider that the trial court saw 
the witnesses, observed their manner of testifying, and 
accepted one version of the facts rather than the oppo- 
site.” Keim v. Downing, 157 Neb. 481, 59 N. W. 2d 602. 

There is no doubt but that an action in injunction is 
proper to raise the matters contended for by the plain- 
tiffs. As was said in Consumers Public Power Dist. 
v. Eldred, 146 Neb. 926, 22 N. W. 2d 188: “This court 
as well as the courts of other jurisdictions is committed 
to the rule that injunction is a proper action in which 
to present the question of unlawful or improper ex- 
ercise of the power of eminent domain. Drummond v. 
City of Columbus, 136 Neb. 87, 285 N. W. 109; May v. 
City of Kearney, 145 Neb. 475, 17 N. W. 2d 448.” 

We summarize the following facts to disclose what 
the department proposed to condemn and the purpose 
for which the condemnation proceedings were instituted. 

The plaintiffs own Lots 3 and 4 and the south half of 
the northwest quarter of Section 3, Township 21 North, 
Range 55 West of the 6th P. M., in Scotts Bluff County, 
which consists of 80 acres of land lying north of State 
Highway No. 86. State Highway No. 86 runs generally 
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east and west along the south edge of the Heppe land. 
The Heppe land is rather flat from the west to the east, 
and the natural surface drainage is toward the east. 
South of the highway the drainage course is to the east 
and northeast. The highway slopes slightly east to- 
ward the city of Gering. There are ditches along the 
north and south sides of the highway. The ditch on 
the north side would carry part of the drainage from the 
land north of the highway and the ditch on the south 
side would carry part of the drainage from the land 
south. There is not much drainage of surface water 
from the west in either ditch. North of the Heppe 
land and the highway is a canyon. Vern Shaw, the 
intervener, owns a small farm on the south edge of the 
canyon, east of the Heppe land, and north of the 
Johannes land which is east of the Heppe land. Ap- 
proximately one-half mile east of the Heppe land the 
Gering Irrigation District maintains a canal which 
runs generally north and south and crosses the highway 
at that point. For many years surface water has run 
down the north and south ditches along the highway. 
Some of this water emptied into the Gering irrigation 
canal, and a part of it went over the bridge, across the 
canal, and toward the east. 

It should be stated at this time that a previous con- 
demnation proceeding was filed by the department with 
respect to the Heppe land for the purpose of condemning 
small strips of such land to enable the department to 
widen and improve the highway. We are not here con- 
cerned with that condemnation proceeding. The con- 
demnation proceeding here involved is to condemn a 
strip of land 50 feet in width for a distance of about 
800 feet and then 60 feet in width for the remaining 
distance of the ditch to be constructed. The ditch would 
be about 1,600 feet in length and would be across the 
east part of the Heppe land at a right angle to the 
highway. The purpose of the ditch is to carry surface 
water in the ditch and pour or dump it into the canyon 
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which is also on the land of the plaintiffs and the 
intervener. 

The project engineer testified that he made the sur- 
vey for the ditch. The ditch would run just west of 
the center line of the section on the Heppe land. He 
described the length and width as above stated, and 
testified that the bottom of the ditch would be 10 feet 
across and the depth 3 feet. The low point of the Heppe 
land would be at about the center of the ditch. The west 
side of the ditch from the highway north to the canyon 
would be higher than the surface of the ground next 
to it. There were to be pipes put through the dike, and 
the surface water draining off the Heppe land would 
come through such pipes with some considerable force. 
It is apparent from the record that the surface water 
would run where it was wont to flow with the exception 
that there would be some diversion permitting the 
pouring of some water into the canyon. 

We deem it unnecessary to further summarize the 
evidence in view of the principal proposition to be de- 
termined in this appeal. Before stating this proposition, 
we deem it advisable to set forth certain well-established 
rules of law concerning the right of eminent domain. 

The right to exercise the power of eminent domain 
must be conferred by statute, either in express words 
or by necessary implication. Such power being in 
derogation of common right, the acts conferring it are 
to be strictly construed in favor of the landowner. 
See, Higgins v. Loup River Public Power Dist., supra; 
Webber v. City of Scottsbluff, 155 Neb. 48, 50 N. W. 
2d 533; 29 C. J. S., Eminent Domain, § 22, p. 806; 18 
Am. Jur., Eminent Domain, § 26, p. 650. 

The power of eminent domain is an inherent attri- 
bute of sovereignty and it exists independently of con- 
stitution. Constitutional provisions relating thereto are 
in no sense a grant but are a limitation upon the power. 
The power of eminent domain is exercisable through 
the Legislature or through some department or agency 
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by authority of the Legislature. See Consumers Public 
Power Dist. v. Eldred, supra. 

There is no question in the instant case but that the 
Legislature had the right and did delegate the power to 
the department to do certain things. 

Where words of a statute are plain, direct, and un- 
ambiguous, no interpretation is needed to ascertain their 
meaning, and the court cannot read a meaning into 
statutes that is not warranted by the legislative lan- 
guage. Neither is it within the province of a court to 
read plain, direct, and unambiguous language out of 
a statute. See, Mook v. City of Lincoln, 146 Neb. 779, 
21 N. W. 2d 743; Federal Farm Mortgage Corp. v. 
Adams, 142 Neb. 202, 5 N. W. 2d 384; Franzen v. 
Blakley, 155 Neb. 621, 52 N. W. 2d 833. 

Bearing in mind the foregoing, we now proceed to 
set forth the section of the statute directly involved in 
this appeal to determine the power delegated to the 
department by the Legislature. This statute is section 
39-603, R. S. Supp., 1953, and reads as follows: “Any 
public highway or portion of a public highway, desig- 
nated by law as a state highway, may be relocated, 
altered, or widened, channels or watercourses on or 
contiguous to a state highway may be straightened, 
and road materials therefor may be acquired as con- 
templated in section 39-619 when, in the opinion of the 
Department of Roads and Irrigation, the same is neces- 
sary for the public convenience and safety or for econ- 
omy in the construction of state highways. For such 
purposes power is hereby conferred upon the depart- 
ment to enter upon any land for the purpose of exam- 
ining and surveying the same, including soil investiga- 
tions where necessary, determination of drainage data 
in contemplation of the establishment of the exact loca- 
tion to be used either for the highway itself, for channel 
changes, watercourses, or other operations incident to 
highway construction or reconstruction, and to take, 
hold, and acquire by negotiations or by eminent domain 
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so much real estate as may be necessary and con- 
venient; Provided, that the department shall pay to 
the landowner for all damages incurred by landowner 
as a result of such examination or survey and upon the 
failure of the landowner and the department to agree 
upon the amount of damages, if any, the landowner 
may file a petition as provided for in section 76-705. 
The procedure to condemn property shall be exercised 
in the manner set forth in sections 76-704 to 76-724.” 

The above-quoted statute contains all the power dele- 
gated to the department by the Legislature. The statute 
is not ambiguous, but is clear and unequivocal as to such 
power. It provides that a highway may be relocated, 
altered, or widened, channels or watercourses on or 
contiguous to a state highway may be straightened, 
and road materials therefor may be acquired when it 
is necessary for the public convenience and safety or 
for economy in construction. By constructing the 
drainage ditch in question, it is apparent that the de- 
partment is not attempting to relocate, alter, or widen 
State Highway No. 86, and the construction of this ditch 
bears no relation or connection to the widening, alter- 
ing, or relocating of any highway. A different situa- 
tion would probably develop in the event the drainage 
ditch was parallel to the state highway, but in the in- 
stant case the proposed drainage ditch will run at a right 
angle to the highway. There is no watercourse involved 
in the instant case, and no watercourse on the plaintiffs’ 
land. In attempting to construct the proposed drainage 
ditch at a right angle to the highway and north on the 
plaintiffs’ land, the department was not straightening 
any watercourse or channel. From a reading of the 
statute, it seems clear that the power of eminent do- 
main is limited to the widening, relocating, or altering 
of a state highway, or to straightening a channel or 
watercourse contiguous to a state highway. 

We are unable to find in the statute any express 
power delegated to the department, nor does the statute 
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by clear implication indicate any such power on the 
part of the department, to construct the drainage ditch 
in the manner contemplated by the department in the 
condemnation proceedings. The statute is clear and 
unambiguous as to the power granted to the depart- 
ment and cannot be enlarged by implication to contain 
the power sought by the department in the condemna- 
tion proceedings. 

We find that the permanent injunction should have 
been granted by the trial court, and it is our conclusion 
that we should, and we do, grant a permanent injunction 
without prejudice on the part of the department to 
commence proceedings in accordance with section 39- 
1320, R. S. Supp., 1955, if it so desires. 

With reference to granting a mandatory injunction to 
compel the removal of the culverts placed on State 
Highway No. 86 by the department, we find that under 
the circumstances presented by the record a manda- 
tory injunction should not be granted in this case. 

We reverse the judgment and remand the cause with 
directions to the trial court to enter judgment in con- 
formity with this opinon. 

REVERSED AND REMANDED WITH DIRECTIONS. 


ALMA E. KoERWITZ, APPELLANT, V. FRANK A. KOERWITZ, 
APPELLEE. 
76 N. W. 2d 264 


Filed April 13, 1956. No. 33865. 


1. Divorce: Parent and Child. In awarding custody of a child, 
the primary concern of the court in its sound discretion is the 
best interest and welfare of the child, having due regard for 
the rights of fit, proper, and suitable parents. 

Children of tender years are usually awarded 
to the mother unless it is shown that she is unsuitable or unfit 
to have such custody. 

3. Divorce. In determining the question of a division of property 
between the parties to a divorce suit the court will consider 
the respective ages of the parties to the marriage; their earning 
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ability; the duration of the marriage; the conduct of each 
party during the marriage; their station in life, including 
the social standing, comforts, and luxuries of life which the 
wife probably would have enjoyed; the circumstances and nec- 
essities of each; their health and physical condition; and their 
financial circumstances as shown by the property they owned 
at the time of divorce, its value at that time, its income-produc- 
ing capacity, if any, whether accumulated or acquired before or 
after the marriage, the manner in which it was acquired, and 
the contributions each has made thereto, From these elements 
and all other relevant facts and circumstances the court will 
determine the rights of the parties and make an award that is 
equitable and just. 


APPEAL from the district court for Thayer County: 
STANLEY BarTos, JuDGE. Affirmed. 


Leonard J. Germer, Robert B. Waring, and John C. 
Gewacke, for appellant. 


W. O. Baldwin, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLAucH, JJ. 


CARTER, J. 

Plaintiff, Alma E. Koerwitz, brought suit for a divorce 
against the defendant, Frank A. Koerwitz. The defend- 
ant denied the allegations of plaintiff’s petition and cross- 
petitioned for a divorce. The trial court sustained a 
motion to dismiss plaintiff’s petition at the close of her 
evidence. Evidence was taken on the cross-petition of 
the defendant. The trial court granted a divorce to the 
defendant; gave the custody of their minor son, Gene, 
age 10, to the defendant; gave the custody of their minor 
son, Harlan, age 18, to the plaintiff; awarded the home 
to the plaintiff subject to a second lien in favor of the 
defendant in the amount of $3,700, payable at the rate 
of $45 per month; and ordered each party to pay his 
own costs and attorney’s fees. From this decree the 
plaintiff appeals. 

There are but two questions raised by this appeal. 
The first is whether or not the court erred in granting 
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the custody of the minor child, Gene, age 10, to the de- 
fendant. The second is the correctness of that part of 
the decree awarding defendant a second lien on the 
residence in the amount of $3,700, payable at the rate 
of $45 per month. 

Plaintiff and defendant were married on April 12, 
1931. Three children were born to the marriage: Don- 
ald, age 23; Harlan, age 18; and Gene, age 10. Plaintiff 
is 45 years of age and the defendant is 51. Plaintiff is 
employed in a restaurant and beer tavern at Goodland, 
Kansas, prior to which employment she had been earn- 
ing approximately $128 per month. Defendant is the 
custodian of the Deshler high school building and earns 
a net take-home pay in the amount of $199 per month. 

Plaintiff offered evidence in support of her prayer for 
a divorce on the ground of cruelty. She failed to make 
a case in the manner required by law and the trial court, 
on motion, dismissed her petition. The defendant of- 
fered evidence in support of his cross-petition for a di- 
vorce, which in substance showed the following: Com- 
mencing on or about May 19, 1954, the plaintiff com- 
menced keeping company with men other than her hus- 
band. The evidence shows that she was out late at 
night with one Delbert Worm and that she made a trip 
with him to Sidney, Nebraska, in the company of others. 
On her return home she demanded a divorce from the 
defendant. In July 1954, plaintiff became enamored 
with one Herman Day. In August 1954, Day was work- 
ing on a highway project near Stromsburg and Osceola. 
Plaintiff made week-end visits to or near these places 
where she met Day, according to inferences in the record 
which appear credible. She wrote letters to Day which 
found their way into the hands of the defendant, and 
were offered in evidence and preserved in the record 
before us. The letters tell a sordid story of a wife’s 
unfaithfulness to her husband and family. On or about 
September 1, 1954, defendant, after learning of plain- 
tiff’s trips to visit Day and after coming into possession 
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of the letters referred to, left the home and took up 
his residence elsewhere. On November 1, 1954, Day 
moved into the home occupied by plaintiff and her 
sons. A Rey. E. C. Werner called at the home to visit 
Donald Koerwitz, who had been injured in an auto- 
mobile accident and was told upon inquiry as to Day’s 
identity: ‘That is the man my mother is going with.” 
Day left the home during the latter part of January 
1955, and went to Goodland, Kansas, where he opened 
a beer tavern. Plaintiff made many trips to Goodland, 
ostensibly to visit a son. In May 1955, plaintiff moved 
to Goodland and began working in the tavern owned 
by Day. She was working there at the time of the 
trial. 

The record shows that defendant was employed by 
the school district as a building custodian. He was a 
hard-working man who was highly regarded in the com- 
munity. All efforts to show any mistreatment of his 
wife and children failed. At the time of trial defend- 
ant was living with a Mr. and Mrs. Poppe across the 
street from the school building. The latter offered to 
help care for the boy, Gene. The Poppe home was 
shown to be a suitable place for the defendant to care for 
the boy. 

The evidence shows beyond question that the mother 
was not a fit and proper person to have custody of the 
boy, Gene. The admitted escapades of the plaintiff 
brought humiliation and embarrassment upon the de- 
fendant and the children, and were in themselves suffi- 
cient to show her to be an unfit person to have the cus- 
tody of her 10-year-old son, Gene. The trial court 
properly granted the custody of the son, Gene, to the 
defendant. This conclusion is supported by numerous 
decisions of the court holding that in awarding the cus- 
tody of a child the primary concern of the court is 
the best interests and welfare of the child, having due 
regard for the rights of the parents. Swanson v. Swan- 
son, 137 Neb. 699, 290 N. W. 908. Children of tender 
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age are usually awarded to the mother unless it is shown 
that she is unsuitable or unfit to have such custody. 
Cowan v. Cowan, 160 Neb. 74, 69 N. W. 2d 300. 

The plaintiff complains about the division of prop- 
erty made by the trial court. With reference to the 
property owned by the parties, the record shows the 
following: At or shortly after the marriage of the 
parties, plaintiff’s foster mother gave her the residence 
property here involved which was then of the reason- 
able value of $1,000. Defendant states that it is now 
worth $7,500 and the plaintiff fixes its value as $8,000. 
Defendant purchased materials for the remodeling of 
the house at the value of $1,206.69, which is conclusively 
established by the record. Defendant did the work 
largely himself and estimates the reasonable value of 
his labor at $1,000. There is a mortgage on the prop- 
erty in the amount of $2,500. It appears that $1,000 
represented by the mortgage was used by the plaintiff 
to purchase an automobile which is represented in the 
automobile she now has and claims as her own. The 
balance was used to pay a part of the cost of remodel- 
ing the home. The value of the furniture and per- 
sonalty is estimated at $520. There were debts re- 
maining unpaid at the time of trial amounting to $762.70 
which the defendant is obligated to pay. The rental 
value of the home is shown to be $50 per month. 

The evidence shows that defendant had a substan- 
tial interest in the residence property. We find that 
such interest equaled that of the plaintiff. The value 
of the furniture was $520. The value of the automobile 
was at least $1,000. We find the value of the property 
of the parties to be $6,520. Under the record in this 
case each is entitled to an equal division of that amount, 
which is $3,260. The trial court awarded all the prop- 
erty to the plaintiff and awarded defendant a second 
lien on the residence property in the amount of $3,700, 
payable $45 per month. The present worth of this lien 
is about $3,058. It is clear therefore that the trial 


416 NEBRASKA REPORTS [Vou. 162 


Koerwitz v. Koerwitz 


court brought about an equal division of the property, 
which we find on a trial de novo on the record to be 
correct, 

The rule applicable in the present case, with refer- 
ence to the division of the property, is stated in Kidder 
v. Kidder, 159 Neb. 666, 68 N. W. 2d 279, as follows: 
“In determining the question of alimony or division of 
property as between the parties the court will consider 
the respective ages of the parties to the marriage; their 
earning ability; the duration of the marriage; the con- 
duct of each party during the marriage; their station in 
life, including the social standing, comforts, and lux- 
uries of life which the wife would probably have en- 
joyed; the circumstances and necessities of each; their 
health and physical condition; and their financial cir- 
cumstances as shown by the property they owned at the 
time of divorce, its value at that time, its income-pro- 
ducing capacity, if any, whether accumulated or ac- 
quired before or after the marriage, the manner in 
which it was acquired, and the contributions each has 
made thereto. From these elements and all other rele- 
vant facts and circumstances, the court will determine 
the rights of the parties and make an award that is 
equitable and just.” See, also, Chambers v. Chambers, 
155 Neb. 160, 51 N. W. 2d 310; Eno v. Eno, 159 Neb. 
1, 65 N. W. 2d 145. 

We find that defendant is entitled to a divorce from 
the plaintiff on the grounds of extreme cruelty; that 
defendant is entitled to the custody of the minor son, 
Gene; that plaintiff is entitled to the custody of the 
minor son, Harlan, without any order for support as 
he is self-sustaining; that defendant shall pay the ex- 
isting debts of the parties existing at the time of the 
decree of divorce shown to be in the amount of $762.70: 
that the family residence, furniture and personalty, and 
the automobile be awarded to plaintiff; and that defend- 
ant be awarded a second lien in the sum of $3,700 on 
the residence property, payable in the amount of $45 
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per month commencing on the 1st day of June 1955, 
all in accordance with the terms and conditions in the 
decree entered by the district court. 

AFFIRMED. 


Ennis LIPSCOMB, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
76 N. W. 2d 399 


Filed April 13, 1956. No. 33887. 


1. Juries. One of the purposes of the voir dire examination is 
to disclose whether or not a prospective juror knows one or 
more of the parties, or knows something about the case. 

2. Criminal Law: Evidence. Where the accused is identified as 
having been at or near the scene of a crime about the time of its 
commission, evidence showing that he owned, possessed, or had 
access to any tools with which the crime was or might have 
been committed is admissible to show that the accused had the 
means to commit the offense in the manner that it was com- 
mitted. It is a circumstance which the jury may consider. 

3. Criminal Law: Witnesses. A defendant in a criminal case who 
becomes a witness subjects himself to the rules applicable to 
other witnesses. 

4. Criminal Law: Evidence. The statute (section 25-1214, R. R. 
S. 1943) prescribes and limits the scope of any inquiry initiated 
by the State that may be made on cross-examination of a de- 
fendant in a criminal case. It permits inquiry of the defendant 
when he is a witness if he was previously convicted of a felony. 
If the answer is in the affirmative, he may be asked the 
number of such convictions, and if an answer is correctly 
given, the inquiry must end there. If any answer of the 
defendant in this regard is incorrect or if he claims he does 
not remember, the fact of his conviction or convictions may 
only be shown by “the record thereof.” 

In a criminal prosecution, any testimony, oth- 
erwise competent, which tends to dispute the testimony offered 
on behalf of the accused as to a material fact, is proper rebuttal 
testimony. 

6. Criminal Law: Trial. The statute (section 25-1214, R. R. S. 
1943) does not permit exploration of the charge or charges of 
which the defendant was previously convicted, the details there- 
of, or the sentence imposed. 
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Remarks in his argument by the county at- 
torney brought about and made in answer to the arguments of 
prisoner’s counsel, unless necessarily prejudicial to the accused, 
do not necessitate the reversal of a conviction. 


Error to the district court for Douglas County: L. Ross 
NEWEIRK, JUDGE. Affirmed. 


Ralph R. Bremers, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Stmmowns, C. J., Carrer, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


Simmons, C. J. 


In this action the plaintiff in error, hereinafter called 
the defendant, was charged with the crime of robbery. 
The crime charged involved the elements of force, vio- 
lence, or fear. He pleaded not guilty. Trial was had 
resulting in a verdict of guilty. Motion for new trial 
was made and overruled. Defendant was sentenced to 
serve a term in the penitentiary. Defendant brings the 
cause here by petition in error. 

We affirm the judgment of the trial court. 

We determine the argued assignments of error. 

The bill of exceptions shows that during the voir dire 
examination the county attorney disclosed that he had 
spoken with a prospective juror who had disclosed to 
the attorney that his wife had sat on a jury in a case 
wherein this defendant was a defendant. The state- 
ment is shown to have been made in the presence of 
other prospective jurors. Defendant claims prejudice. 

The voir dire examination is not shown. The tran- 
script shows that the prospective juror did not sit as 
a juror in the case. 

Obviously one of the purposes of the voir dire ex- 
amination is to disclose whether or not a prospective 
juror knows one or more of the parties, or knows some- 
thing about the case. Those are preliminary questions 
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asked time after time whenever juries are being selected. 
We see no merit in the assignment. 

The evidence is that shortly before the robbery two 
men came near the scene of the robbery in a maroon- 
colored car, parked the car, and then walked toward 
the filling station where the robbery occurred. In 
a few minutes they returned. One got into the car 
and drove away. The other ran in the direction taken 
by the car. Within a few minutes the defendant and 
another man were arrested while in the car a few blocks 
from the scene of the robbery. These two men were 
identified as the men who entered the filling station, 
held the arms of the complaining witness, took a purse 
and billfold from his person, and then ran away. . 

The defendant, when arrested, was in the right front 
seat of the car. Under the front seat was found a piece 
of gas pipe, three-fourths of an inch in diameter and 
about 2 feet in length. One end was taped so as to 
make a handle. The other end had an elbow connec- 
tion attached. It is not shown to have been used in 
the perpetration of the robbery. 

Defendant claims its admission to have been preju- 
dicial error. 

We have recently stated the applicable rule as fol- 
lows: “Where the accused is identified as having been 
at or near the scene of a crime about the time of its 
commission, evidence showing that he owned, possessed, 
or had access to any tools with which the crime was or 
might have been committed is admissible to show that 
the accused had the means to commit the offense in the 
manner that it was committed. It is a circumstance 
which the jury may consider.” Liakas v. State, 161 
Neb. 130, 72 N. W. 2d 677. 

The assignment is without merit. 

Defendant testified in his own behalf. On cross- 
examination he was asked how many times he had been 
convicted of a felony. He answered “Twice.” 

On rebuttal the State offered certified copies of the 
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records of a court in Dallas, Texas, showing that one 
Ennis Lipscomb in four different cases had on Jan- 
uary 20, 1937, pleaded guilty to the offense of robbery 
and had in each case been sentenced to serve 15 years. 
The State then offered a witness identifying the de- 
fendant here as the defendant in the Texas cases. The 
State at the same time offered the record of a prior 
Nebraska conviction of a felony. The offer was to 
prove five prior convictions of a felony. 

“The statute (section 25-1214, R. R. S. 1943) pro- 
vides that: ‘A witness may be interrogated as to his 
previous conviction for a felony, but no other proof of 
such conviction is competent except the record thereof.’ 
A defendant in a criminal case who becomes a witness 
subjects himself to the rules applicable to other wit- 
nesses. * * * The statute prescribes and limits the scope 
of any inquiry initiated by the State that may be made 
on cross-examination of a defendant in a criminal case. 
It permits inquiry of the defendant when he is a wit- 
ness if he was previously convicted of a felony. If the 
answer is in the affirmative, he may be asked the num- 
ber of such convictions, and if an answer is correctly 
given, the inquiry must end there, If any answer of the 
defendant in this regard is incorrect or if he claims 
he does not remember, the fact of his conviction or con- 
victions may only be shown by ‘the record thereof.’ ” 
Latham v. State, 152 Neb. 113, 40 N. W. 2d 522. 

The State here undertook to show that the answer as 
to the two previous convictions was incorrect. 

The offer of the record of the previous convictions 
was a proper procedure. Defendant contends that they 
should have been offered in cross-examination and that 
it was error to receive them in rebuttal. The rule is: 
“In a criminal prosecution, any testimony, otherwise 
competent, which tends to dispute the testimony offered 
on behalf of the accused as to a material fact, is proper 
rebuttal testimony.” Drewes v. State, 156 Neb. 319, 56 
N. W. 2d 113. 
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Defendant then offered to testify as to the manner 
in which the proceedings were held in Texas and in 
particular that he did not have counsel; that he did 
not plead guilty; that he had no jury; and that he was 
sentenced only once and only convicted once in Texas. 
The trial court denied the offer. Defendant assigns 
error, relying on Reed v. State, 66 Neb. 184, 92 N. W. 
321. In that case a witness was permitted to testify 
that he was not guilty of the offense for which he served 
a term in the penitentiary. We need not re-examine 
the soundness of that holding. It is not controlling 
here. Here the offer was to give oral testimony chal- 
lenging the correctness of the certified records of the 
Texas court. 

We answered this contention in Latham v. State, 
supra. There we held: “The statute does not permit 
exploration of the charge or charges of which the de- 
fendant was previously convicted, the details thereof, 
or the sentence imposed * * *.” The assignment is with- 
out merit. 

Exhibit 11 is the record of a conviction of one Ennis 
Lipscomb of the crime of larceny from the person in 
Nebraska. The exhibit was received in evidence. De- 
fendant assigns the admission as error. The bill of ex- 
ceptions shows that the State offered these five records 
of prior convictions in evidence and that defendant 
objected. There followed argument directed to the ad- 
mission of the records from Texas. The court received 
the exhibits. Then followed more argument about the 
Texas records during which the defendant’s attorney 
advised the court that he was “not objecting to the 
Nebraska one,” but was objecting to those from Texas. 
Obviously the Nebraska record was admissible. 

The State then called a witness to identify the de- 
fendant here as the defendant in the prior Nebraska 
case. The defendant then stipulated that the defend- 
ant named in exhibit 11 is the defendant in the instant 
case. The identifying witness was then excused. 
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The defendant then objected to the giving of the 
exhibits to the jury. During the argument of this matter 
counsel for defendant stated that he had no objection 
to the reading of the exhibits; he later objected to the 
reading. The court then gave the defendant the op- 
portunity of stipulating that the exhibits “indicate five 
prior convictions of felonies,” and otherwise the ex- 
hibits would be read in evidence. Neither the State 
nor defendant would so stipulate. The exhibits were 
then read to the jury in their numerical order. The 
defendant objected to the reading of the record of the 
Nebraska conviction on the ground that it was stipulated 
that that was “one of the two convictions which the 
defendant stated in open Court he was convicted of.” 
The court permitted the reading of the exhibit. De- 
fendant claims error in the reading of exhibit 11 to the 
jury. 

The stipulation did not go to the extent claimed in 
the objection. The State had the right to prove the 
five prior convictions. The records were in evidence. 
It would be futile to introduce them in evidence if 
the jury was to be denied a knowledge of the proof 
they contained. Defendant compelled the disclosure. 
We find no error in what was done. 

The bill of exceptions contains the argument to the 
jury made by the State. 

The bill shows no objection made to any portion of 
the opening argument. The bill does not contain the 
argument of defense counsel. 

It contains the closing argument of the State. Dur- 
ing this argument of the State, reference was made to 
“a defense of alibi and conspiracy.” The reference to 
a conspiracy appears to have been in reference to a 
charge that the State’s witnesses were in a conspiracy 
to convict the defendant. Defendant took “exception to 
that” apparently referring to the evidence of the prior 
convictions as a part of the conspiracy. The court 
ordered that the State proceed. On the basis of this 
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one exception defendant undertakes to have a review 
of most of the argument of the State both in opening and 
closing as “calculated to inflame and impassion the 
jury against the defendant.” 

In Lee v. State, 124 Neb. 165, 245 N. W. 445, we held: 
“Remarks in his argument by the county attorney 
brought about and made in answer to the arguments of 
prisoner’s counsel, unless necessarily prejudicial to the 
accused, do not necessitate the reversal of a conviction.” 

The remark of State counsel, to which exception was 
taken, appears to have been prompted by argument of 
the defendant’s counsel. The argument of defense 
counsel is not shown. Under the circumstances no 
prejudice to defendant is shown in the record. 

The defendant finally in one grouping complains of 
four instructions given on credibility of witnesses and 
the failure to give three requested instructions. We have 
examined the instructions given and refused and find 
no error therein when related to the issues and evi- 
dence before the jury. 

Finally the defendant assigns as error, and urges as 
a reason for reversal, the refusal of the trial court to 
direct a verdict for the defendant. The assignment is 
not argued. We assume that it goes to the sufficiency 
of the evidence to take the case to the jury. We have 
examined the evidence and find no error in that regard. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Emma M. RING, APPELLANT, V. GRANT DUEY, APPELLEE. 
76 N. W. 2d 433 


Filed April 18, 1956. No. 33917. 


1. Trial. Instructions which withdraw from the consideration of 
the jury material issues of fact presented by the pleadings and 
the evidence are erroneous. 

2. Trial: Appeal and Error. When a trial has been had on the 
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theory presented by the pleadings and so conducted in the trial 
court, it will be treated here on the same basis. 

8. Trial. Instructions are to be considered together, to the end 
that they may be properly understood, and, if as a whole they 
fairly state the law applicable to the evidence when so con- 
strued, error cannot be predicated on the giving thereof. 

4. Automobiles: Negligence. When one looks and does not see 
what is in plain sight he is in the same situation as one who 
does not look. 


When one, being in a place of safety, sees 
or could have seen the approach of a moving vehicle in close 
proximity to him and suddenly moves from the place of safety 
into the path of such vehicle and is struck, his own conduct 
constitutes contributory negligence more than slight in degree, 
as a matter of law, and precludes recovery. 


AppEAL from the district court for Thayer County: 
STANLEY BarTos, Jupce. Affirmed. 


Robert B. Waring and W. O. Baldwin, for appellant. 
John E. Dougherty, for appellee. 


Heard before Simmons, C. J., CarRTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


WENKE, J. 

Emma M. Ring commenced this action in the district 
court for Thayer County against Grant Duey. The ac- 
tion was brought for the purpose of recovering damages 
resulting from injuries plaintiff sustained when struck 
by an automobile owned and being driven by the de- 
fendant. A jury returned a verdict for the defendant. 
The trial court thereupon dismissed plaintiff’s action. 
Plaintiff then filed a motion for new trial and this appeal 
was taken from the overruling thereof. 

The accident in which appellant was injured hap- 
pened about 8:40 p. m. on Tuesday, October 28, 1952, 
on Lincoln Avenue in the city of Hebron, Thayer Coun- 
ty, Nebraska. Lincoln Avenue is the main street of 
Hebron. It runs east and west, being the city route 
for U. S. Highway No. 81. It has a paved surface from 
curb to curb of 60 feet. The accident happened about 
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the middle of the block between Third and Fourth 
Streets, the latter streets running north and south. It 
resulted when a 1937 Chevrolet coupé, owned and being 
driven by appellee, ran into appellant. Appellant was 
seriously, painfully, and permanently injured as a re- 
sult of being hit. At the time of the accident appel- 
lant was crossing from the north to the south side of 
Lincoln Avenue and appellee was driving his car there- 
on from the east toward the west. 

Appellant pleaded that she “* * * was walking across 
Lincoln Avenue from the North to the South on a 
cross-walk halfway between Third Street and Fourth 
Street in the City of Hebron, Thayer County, Nebraska; 
that said cross-walk ran from the alley between the 
Beran Motor Company and the Standard Market on 
the North side of said street to the alley between 
Nacke’s Hardware and the Penney Store on the South 
side of the street, and was clearly marked off for pedes- 
trian traffic with white lines about seven feet apart; 
br a ee - 

In support of this allegation appellant either ad- 
duced evidence or offered proof of the fact that at the 
point where she was endeavoring to cross Lincoln 
Avenue from north to south, which was at a point 
midway between Third and Fourth Streets, the area 
in which she was walking had been marked as a cross 
walk with two painted white lines some 6 to 8 inches 
wide and about 7 feet apart; that these lines ran north 
and south; that they extended completely across the 
street, there being a 10-foot alley at this point run- 
ning north and south through the blocks immediately 
north and south of Lincoln Avenue; that these lines had 
been there for many years; that the chief of police had 
placed them there at the direction of the mayor and city 
council; and that the public had used it as a cross walk. 

Objections to this evidence, and the offer thereof, 
were sustained, the trial court instructing the jury 
there was no evidence introduced by appellant to show 
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there was a cross walk at the place where she attempted 
to cross Lincoln Avenue and that therefore appellee 
had the right-of-way. The court’s ruling in this re- 
gard was based on the fact that it considered the founda- 
tion upon which such proof must necessarily rest to 
be either a resolution or ordinance of the city of Hebron 
establishing a cross walk at this point. No evidence 
was introduced or offered to that effect. Appellant 
tendered instructions, which were refused by the trial 
court, submitting the question as one of fact to the jury. 
Appellant’s counsel was not permitted to argue the 
effect of this evidence to the jury insofar as it might 
be said to establish a cross walk. 

Three questions arise by reason of the contentions 
made on appeal: First, did appellant, in the absence of 
a resolution or ordinance of the city of Hebron estab- 
lishing a cross walk at this point, offer any competent 
evidence sufficient to establish, as a matter of fact, a 
cross walk at the point she crossed Lincoln Avenue and 
therefore give her the right-of-way? Second, if so, did 
the trial court err in refusing to receive this evidence 
and in not submitting to the jury the question of whether 
or not there was a cross walk and the appellant’s corre- 
sponding rights if there was? Third, did the error, if 
committed, result in prejudicing appellant’s rights to the 
extent that it can be said she did not have a fair trial? 

Section 39-751, R. R. S. 1943, provides in part: “The 
driver of any vehicle upon a highway within a business 
or residence district shall yield the right of way to a 
pedestrian crossing such highway within any clearly 
marked crosswalk or any regular pedestrian crossing 
included in the prolongation of the lateral boundary line 
of the adjacent sidewalk at the end of a block, except 
at intersections where the movement of traffic is being 
regulated by traffic officers or traffic direction devices. 
Every pedestrian crossing a highway within a business 
or residence district at any point other than a pedestrian 
crossing, crosswalk or intersection shall yield the right 
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of way to vehicles upon the highway.” (Italics ours.) 

“A municipality has no authority to enact or en- 
force any rule or regulation contrary to the provisions of 
section 39-751, R. S. 1943.” Gorman v. Dalgas, 151 
Neb. 1, 36 N. W. 2d 561. 

Under the foregoing statute a cross walk may be 
placed at any point on a highway within the business 
or residence district of any city or village if clearly 
marked as such. The statute recognizes the right of 
any city or village to do so. It can be done either by ordi- 
nance or resolution. See, Halliday v. Raymond, 147 
Neb. 179, 22 N. W. 2d 614; 60 C. J. S., Motor Vehicles, 
§ 35, p. 158. However, the statute does not so require. 
For the purpose of making the provisions of this stat- 
ute reasonably applicable to the traveling public, we 
think the members thereof are entitled to assume that 
any markings which they find in the business or resi- 
dential district of any city or village on a highway have 
been properly placed there by the authorities thereof. 
To hold otherwise would make such markings of little 
or no value and lead to confusion. We think the trial 
court erred in sustaining objections to the evidence 
offered in this regard and in refusing to submit the ques- 
tion of whether or not there was a cross walk as one 
of fact to the jury. 

As stated in Nocita v. Guiliano, 180 Neb. 241, 264 N. 
W. 672: “Instructions which withdraw from the con- 
sideration of the jury material issues of fact presented 
by the pleadings and the evidence are erroneous.” See, 
also, Harsche v. Czyz, 157 Neb. 699, 61 N. W. 2d 265. 

Appellee contends there was no evidence offered that 
the accident occurred within the business or residential 
district of the city of Hebron as defined by section 39- 
741, R. R. S. 1943. The definitions therein contained 
are as follows: ‘“(10) “Business district’ is the territory 
contiguous to a highway when fifty percent or more of 
the frontage thereon for a distance of three hundred feet 
or more is occupied by buildings in use for business. 
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(11) ‘Residence district’ is the territory contiguous to 
a highway not comprising a business district when the 
frontage on such highway for a distance of three hundred 
feet or more is mainly occupied by dwellings and build- 
ings in use for business.” We find this contention to be 
without merit. 

Did the failure to submit this issue prevent the ap- 
pellant from having a fair trial, considering the theory 
upon which she sought to recover? As the basis for her 
right to recover appellant alleged in her amended peti- 
tion that: ‘“* * * after she had reached the center of 
said street and was on the South half thereof, the de- 
fendant negligently and carelessly and without due 
regard for the safety of plaintiff and others upon said 
street violently drove a 1937 Chevrolet automobile, be- 
longing to defendant and operated by him, into, against, 
and over the body of said plaintiff violently throwing 
her to the pavement of said street and causing the in- 
juries hereinafter set out.” 

Appellant, who was 75 years of age at the time of the 
accident, testified she was familiar with the street, 
having crossed it since a little girl; that she first saw the 
car coming from the east after she had reached the 
center of the street and was on the south side thereof 
going south; that the car struck her when she was 
south of the center of the street; and that it knocked 
her down on the pavement, causing the injuries com- 
plained of. The trial court submitted to the jury the 
issue raised by the foregoing pleading and appellant’s 
evidence offered in support thereof, that is, that she was 
run down and struck by appellee’s car on the south 
side of the center line of Lincoln Avenue. 

It was the appellee’s theory that appellant was guilty 
of contributory negligence sufficient to defeat her right 
to recover by suddenly coming out from between two 
cars parked along the north side of Lincoln Avenue 
just west of the alley and into the path of his auto- 
mobile. He offered competent evidence in support there- 
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of and the court also submitted that issue to the jury. 
The trial court submitted the case on both appellant’s 
and appellee’s theories. 

We have said: “The trial was had on the theory 
thus presented by the pleadings, and, having been so 
conducted in the trial court, will be so treated here.” 
Norton v. Bankers Fire Ins. Co., 115 Neb. 490, 213 N. 
W. 515. See, also, Nebraska State Bank v. May, 117 
Neb. 262, 220 N. W. 276. 

“Instructions are to be considered together, to the 
end that they may be properly understood, and, if as a 
whole they fairly state the law applicable to the evi- 
dence when so construed, error cannot be predicated 
on the giving thereof.” Granger v. Byrne, 160 Neb. 
10, 69 N. W. 2d 293. 

The trial court instructed the jury to the effect that 
the statute provides vehicles shall be driven on the 
right half of a highway; that the driver of such vehicle 
must keep a lookout ahead in the direction of his travel 
or from which others may be expected to approach and 
take notice of and observe what is ahead of him for a 
reasonable distance; that the rights of a pedestrian to the 
lawful use of the streets in a city are in all respects 
equal to that of a person driving an automobile and 
that each is obliged to act with due care in regard to 
the movements of the other; and that a pedestrian is 
not guilty of contributory negligence for failure to 
look for an automobile approaching on the wrong side 
of the street. 

We find the trial court fully and fairly presented to 
the jury the appellant’s theory of her case as presented 
by her amended petition and the evidence she offered in 
support thereof. If the jury found the accident happened 
where she testified it did then she was as fully pro- 
tected in her rights by the court’s instructions as if the 
jury had found she was on a cross walk and had the 
right-of-way which the trial court properly defined 
as “the privilege of the immediate use of the street or 
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highway,” and, under the instructions given, the jury 
would have been required to render a verdict in her 
favor. 

On the other hand, if the jury found the accident 
happened as appellee and his witnesses testified it did, 
that is, by appellant, without looking, suddenly step- 
ping out from between two parked cars and into the lane 
of travel for appellee’s car then, under the instructions, 
appellant could not recover. This is proper for we said 
in Troup v. Porter, 126 Neb. 93, 252 N. W. 611: “It seems 
the evidence fairly establishes as a matter of law that 
the decedent herein in stepping from between two 
parked automobiles directly in front of the defend- 
ant’s car without looking is more than slight negli- 
gence in comparison with the negligence of the defendant 
* * DD 

Let us assume for the sake of discussion, although 
there is no evidence to that effect, that appellant was 
struck while still north of the center line of Lincoln 
Avenue but while in the lane of a cross walk. In such 
situation she would have the right-of-way over appel- 
lant’s car; so let us say he was guilty of negligence in 
striking her, that is, let us say the jury could find appel- 
lee and his witnesses were wrong as to where appellant 
was crossing the street. 

The instructions define negligence as “the doing of 
some act under the circumstances surrounding the acci- 
dent involved, which a man of ordinary prudence would 
not have done, or the failure to do some act or to take 
some precaution which a man of ordinary prudence 
would have done or taken.” 

In Belville v. Bondesson, 130 Neb. 926, 266 N. W. 901, 
we set forth what an ordinarily prudent man would 
do when crossing an intersection. Therein we said: 
“In examining the question of plaintiffs contributory 
negligence, it is necessary for us to formulate some idea 
as to what an ordinarily cautious and prudent man would 
do under like circumstances. We think he would act 
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about as follows: On reaching the intersection, he 
would look both to his right and to his left. Seeing that 
no cars were coming from the right that would endanger 
him before reaching the center of the street and deter- 
mining that he could safely cross in front of cars com- 
ing from his left, he would proceed, being watchful of 
the cars whose traffic lanes he was crossing. Arriving 
in the center of the street, he would devote the greater 
part of his attention to cars coming from the south 
whose traffic lanes he would cross in reaching the other 
side of the street, being alert, however, at all times, to 
the possibility that a car might appear where normally 
it would not be expected.” See, also, Halliday v. Ray- 
mond, supra. We think the foregoing has application 
here. 

Appellant testified she looked both east and west be- 
fore stepping off the curb and starting across the street 
on the marked cross walk but saw no cars approaching; 
that she then proceeded south in the area of the cross 
walk until she cleared the cars to the east parked di- 
agonally along the north side of Lincoln Avenue when 
she again looked to the east but saw no cars coming; 
and that she proceeded on south to cross the street, 
watching all the way. 

The evidence is without dispute that appellee ap- 
proached the point of the accident from the east on Lin- 
coln Avenue; that he was stopped at the intersection of 
Lincoln Avenue and Fourth Street by a traffic signal; 
that when he received a “go” signal he proceeded west 
in low but shifted to second and, at the time of the acci- 
dent, was traveling between 10 and 15 miles an hour; 
that his headlights were on dim; that appellant was 
familiar with the street and the traffic thereon; that 
the street was well lighted by street lights and store- 
front lights which made any objects thereon, such as 
cars, clearly visible; that appellant would only have 
been some 10 to 15 feet from appellee’s car when she 
stepped into the lane of its travel; and that appellee im- 
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mediately applied his brakes and stopped his car with- 
in a few feet after the impact, his car only traveling 
about 12 feet after appellant stepped in front of it and 
before it hit her. 

Under this situation, if appellant had looked, she 
would necessarily have had to see appellee’s car as there 
was nothing to obstruct her vision. As stated in 
Schweidler v. Caruso, 269 Wis. 438, 69 N. W. 2d 611: 
“* * * when one looks and does not see what is in 
plain sight, he is in the same situation as one who does 
not look.” If she had looked and seen the car which, 
under the circumstances she was bound to do, then 
the following has application: “When one, being in a 
place of safety, sees or could have seen the approach 
of a moving vehicle in close proximity to him and sud- 
denly moves from the place of safety into the path of 
such vehicle and is struck, his own conduct constitutes 
contributory negligence more than slight in degree, as 
a matter of law, and precludes recovery.” Cuevas v. 
Yellow Cab & Baggage Co., 141 Neb. 662, 4 N. W. 2d 
790. See, also, Gade v. Carlson, 154 Neb. 710, 48 N. 
W. 2d 727. 

While we find the court was in error with reference 
to its ruling on the admission of evidence offered to 
prove appellant was crossing Lincoln Avenue on a 
cross walk and in failing to submit that issue as one 
of fact to the jury we do not think, in view of what 
we have said, that it prejudiced her rights and pre- 
vented her from having a fair trial on the cause of ac- 
tion she pleaded and presented. We therefore affirm 
the judgment of the trial court refusing appellant a 
new trial. 

AFFIRMED. 
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Dorotuy L. HaRDER, APPELLANT, v. ROBERT W. HARDER, 


APPELLEE, 
76 N. W. 2d 260 


Filed April 13, 1956. No. 33921. 


1. Appeal and Error. Affidavits filed with the clerk of the district 
court not preserved by the bill of exceptions will not be con- 
sidered by the Supreme Court. 

2. Divorce. By section 42-312, R. R. S. 1943, it is provided that 
in cases of divorce or annulment of marriage the decree may 
be revised as to care, custody, and maintenance of children if 
the circumstances of the parties shall change, or it shall be to 
the best interests of the children. 

An application for a change with respect to care, 

custody, and maintenance of minors, as provided in a decree 

of divorce, made at any time after the decree has been entered 
must be founded upon new facts and circumstances which have 
arisen subsequent to the entry of decree. 


AppEaL from the district court for Douglas County: 
JAMES T. ENGLISH, Jupcr. Reversed. 


Shrout & Brown, for appellant. 
Cropper & Cropper, for appellee. 


Heard before Smumowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


YEAGER, J. 

The proceeding here is an appeal from an order modi- 
fying a decree of the district court in an action wherein 
the plaintiff and appellant obtained a decree of divorce 
from the defendant and appellee and an award of the 
custody of the three minor children of the parties. 

The formal decree of divorce was entered on Febru- 
ary 16, 1955, with a declared effective date of December 
8, 1954. By the decree the plaintiff was awarded the 
custody of Robert W. Harder, age 9 years, Gay Lea 
Harder, age 7 years, and Cheri Ann Harder, age 4 years. 
She was awarded $35 a week for the support and main- 
tenance of the children from and after February 15, 1955. 

By an order of court entered March 4, 1955, to which 
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the defendant filed a written consent, the plaintiff was 
granted leave to remove the children to the State of 
Texas. The provision of the decree as to support and 
maintenance was in nowise modified or changed. 

On August 11, 1955, the defendant filed a supple- 
mental petition in the divorce action the object and pur- 
pose of which was to have the custody and control of 
the three children given to him. The alleged ground 
for change was that the plaintiff, because of in- 
capacity to provide a home for the children, was un- 
fit and unsuitable to continue as custodian of the chil- 
dren and that for the benefit and welfare of the chil- 
dren their custody should be transferred to the defend- 
ant. Issue was joined by a denial of these allegations 
of the petition. 

A trial was had on September 21, 1955. The bill of 
exceptions discloses that the defendant adduced all of 
his evidence and rested. Thereafter plaintiff moved for 
dismissal of the petition. The motion was overruled. 
After this motion was overruled the plaintiff took the 
stand and gave testimony in her own behalf. Appar- 
ently before the direct examination of plaintiff had been 
concluded the court peremptorily brought the trial 
to an end and by formal order dismissed the petition 
of the defendant. 

On September 23, 1955, the order of dismissal was 
vacated and set aside. On that date by recital in the 
order it appears that the parties appeared with their 
respective attorneys and their witnesses, at which time 
a trial was had and evidence taken. 

The plaintiff challenges the assertion that there was 
a hearing and evidence taken on September 23, 1955, 
by affidavit filed in the office of the clerk of the district 
court. The affidavit may not however receive considera- 
tion since it has not been preserved in the manner pro- 
vided by law. This court has said: “It is the rule that 
affidavits not included in a bill of exceptions will not 
be considered by the Supreme Court.” Frye v. Frye, 
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158 Neb. 694, 64 N. W. 2d 468. See, also, Patterson v. 
Kerr, 127 Neb. 73, 254 N. W. 704; State ex rel. Sorensen 
v. State Bank of Ravenna, 127 Neb. 338, 255 N. W. 549; 
Berg v. Griffiths, 127 Neb. 501, 256 N. W. 44, 102 A. L. R. 
1124; De Lair v. De Lair, 148 Neb. 393, 27 N. W. 2d 540. 

There is nothing in the body of the bill of exceptions 
or any of its certificates to indicate when the evidence 
was taken upon which the court made either of its 
determinations. 

Under these circumstances there is nothing to im- 
peach the verity of the finding of the court that a hear- 
ing was had with all parties present and evidence taken, 
which hearing and evidence was the basis of the order 
entered on September 23, 1955. 

As a result of this trial the petition of defendant was 
in part sustained and in part denied, and the decree 
was modified accordingly. He was awarded custody of 
Robert W. Harder and the custody of the other two 
children was allowed to remain with plaintiff. The 
award for child support was reduced from $35 a week 
to $25 a week. The plaintiff duly filed a motion for 
new trial. This motion was overruled. From the order 
modifying the decree and the order overruling the mo- 
tion for new trial the plaintiff has appealed. As grounds 
for reversal she contends that the judgment is contrary 
to the evidence; that it is contrary to law; and that the 
trial court abused its discretion in modifying the decree. 

The power of the district court to revise its decree of 
divorce or annulment of marriage as to maintenance 
and custody of children is declared by statute as fol- 
lows: “If the circumstances of the parties shall change, 
or it shall be to the best interests of the children, the 
court may afterwards from time to time on its own 
motion or on the petition of either parent revise or 
alter, to any extent, the decree so far as it concerns 
the care, custody and maintenance of the children or 
any of them.” § 42-312, R. R. S. 1943. See, also, Stan- 
ley v. Stanley, 155 Neb. 125, 50 N. W. 2d 558; Hoff- 
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meyer v. Hoffmeyer, 157 Neb. 842, 62 N. W. 2d 138; More- 
house v. Morehouse, 159 Neb. 255, 66 N. W. 2d 579; 
Griess v. Griess, 161 Neb. 1, 71 N. W. 2d 513. 

In interpreting this statutory provision, this court 
has said: “An application for a change with respect to 
an allowance for support and maintenance of minors, 
as provided in a decree of divorce, made at any time 
after the decree has been entered must be founded upon 
new facts and circumstances which have arisen subse- 
quent to the entry of the decree. In the absence of such 
facts and circumstances the matter will be deemed res 
adjudicata.” Schrader v. Schrader, 148 Neb. 162, 26 
N. W. 2d 617. See, also, Griess v. Griess, supra; Morris 
v. Morris, 137 Neb. 660, 290 N. W. 720. 

It is true that in this quotation care and custody are 
not mentioned, but the three, insofar as parental duty 
and obligation are concerned, are not severable. What 
therefore has been said as to support and maintenance 
should have application to care and custody. 

As to the facts there is no information in the bill of 
exceptions from which any reasonable inference may 
be drawn as to the ability of the plaintiff at that time 
to care for, support, and maintain the three children. 
Since however she was awarded their custody it must 
be true that the award made in this respect was in the 
best interests of the children. 

There is no evidence of changed conditions as to the 
plaintiff except that she moved from Omaha, Nebraska, 
to Fort Worth, Texas. Incident to that change is evi- 
dence of the conditions under which she was caring for 
the children in Texas. The substance of the evidence 
in this connection is that she and the children were 
living in an apartment over a garage where the area for 
recreation was limited; that the children were not well 
clothed; that the boy was nervous; and that the plain- 
tiff spent time away from them at work. 

There is no evidence whatever that the surroundings 
were Objectionable other than that the apartment was 
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over a garage and that the recreational area was limited. 
There is no evidence from which an inference of neglect 
may be attributed to plaintiff unless it may be said that 
she, without good cause, failed to properly clothe the 
children and unless it may be said that necessity to work 
by a mother of three small children be regarded as 
neglect. The character of plaintiff and her qualities as 
a mother have not been in any wise brought into 
question. 

There is evidence of a changed condition insofar as 
the defendant is concerned. It is reasonably apparent 
that at the time the divorce decree was rendered the 
defendant was in financial distress and had a heavy 
burden of debt. At the time of the present hearing he 
still had at least a part of his burden of debt but he 
had a net income from his business as a plumber of 
about $110 a week, which business he was operating at 
Fontana, California. He has remarried and has under 
lease with option to purchase a five-room house in 
Fontana, California. At the time of trial he was not 
living in the house but was living in a 36-foot trailer 
to which had been built a room. Assurance is held out 
that if the custody of the children is granted to the 
defendant the house will be occupied as a home. The 
present wife of defendant has expressed a desire to 
have and to care for the three children. 

With the consent of the plaintiff the defendant took the 
children from Texas to California on June 15, 1955. He 
promised to return them in 6 or 8 weeks. This he failed 
to do. At the time he took them he was in arrears of 
support in excess of $100. Incidentally it is not un- 
reasonable to infer that this delinquency was the rea- 
son for the children being ill clad, if they were ill clad, 
as charged by the defendant. It is to be remembered 
that at the trial the plaintiff was not permitted to give 
her entire story. 


This we think is a fair reflection of the factual situa- 
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tion as disclosed by the record from the economic 
viewpoint. 

There is another viewpoint which deserves careful 
consideration in determining the disposition of these 
minor children and each of them. 

The evidence is that defendant left Omaha en route 
to California on March 6, 1955. He stopped for a time 
in Las Vegas, Nevada, and arrived in Fontana, California, 
on March 20, 1955. The divorce decree had not become 
final. However his present wife who was at the time 
the wife of another man left with him as his wife. She 
later obtained a divorce in Tia Juana, Mexico, and was 
married to the defendant on June 9, 1955. 

The record contains no evidentiary background for 
this woman prior to coming to Omaha except that she 
came from Illinois, and none while she was in Omaha. 
Likewise the record contains no evidence as to qualities 
for the care of children except her testimony and that of 
the defendant. The limit of this is that she cared for 
the children while they were in California, that they 
were happy and contented, and that provision was made 
for their physical requirements, their education, and re- 
ligious training. In this connection it is to be observed 
that it was but 6 days after the expiration of the mere- 
tricious relationship between the defendant and his pres- 
ent wife that the defendant took his first step to secure 
custody of these children. It was but 2 months later 
when he filed the petition herein. 

In the light of this record some things are made quite 
clear. There is no evidence of any change insofar as 
plaintiff is concerned since the decree was rendered ex- 
cept as has been noted. There is no evidence that the 
plaintiff because of any personal qualities or proclivities 
is unfit to have the care and custody of these children. 
If the needs of the children were not sufficiently pro- 
vided for, it is reasonably inferable that this was brought 
about at least in part by the failure of the defendant 
to comply with his obligation under the divorce decree. 
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On the other side, without further comment, it does 
not appear that to place these children or either of them 
with the defendant would be in their best interest. 

The order of the district court modifying the decree 
granting the custody of Robert W. Harder to the defend- 
ant and reducing the payment for support and mainte- 
nance from $35 a week to $25 a week is reversed. 

REVERSED. 


DELORES ANN LOCKMAN, APPELLEE, V. ROBERT FULTON, 


APPELLANT. 
76 N. W. 2d 452 


Filed April 20, 1956. No. 33875. 


1. Children Born Out of Wedlock. In the absence of statutory 
permission, the statements or declarations of complainant in a 
filiation proceeding made by her to third persons out of court 
and not in the presence of defendant, in which she recited or 
claimed that defendant was the father of her child, are incompe- 
tent and inadmissible as corroboration in her behalf. 

The uncorroborated testimony of the mother of a child 
conceived out of wedlock but yet unborn or of a child born out 
of wedlock is not sufficient to support a verdict or finding that 
the alleged father is the actual father. 
In an action to establish the paternity of a child con- 
ceived out of wedlock but yet unborn or of a child born out of 
wedlock, it is not essential to a verdict or finding of guilty that 
the testimony of the mother shall be corroborated by the testi- 
mony of other witnesses as to the act producing conception, but 
only that she be corroborated as to material facts and circum- 
stances which tend to support her testimony and from which, 
together with her testimony as to the principal fact, the infer- 
ence of guilt may be drawn. 

In an action to establish the paternity of a child con- 

ceived out of wedlock but yet unborn or of a child born out of 

wedlock, only a preponderance of evidence is necessary to 
sustain a conviction. 

However, the character and quality of proof of cor- 

roboration is the same in filiation proceedings as in criminal 

cases wherein corroboration of the testimony of the prosecu- 
trix is required. 


440 NEBRASKA REPORTS [Vou. 162 
Lockman v. Fulton 


Circumstances, if material and competent, may cor- 
roborate complainant’s testimony, and opportunity, disposition, 
or inclination are circumstances which may be considered to- 
gether with other materia] and competent facts and circum- 
stances which tend to corroborate her testimony, but mere op- 
portunity alone is insufficient corroboration to support a find- 
ing or verdict and judgment that defendant is actually the father 
of complainant’s child. 

If the testimony of complainant with regard to the 
principal fact is so inconsistent, contradictory, improbable, or 
incredible as to be self-destructive, or if the corroborative evi- 
dence is of a like doubtful character or wholly lacking in pro- 
bative force or value, a finding or verdict and judgment of 
guilty will be respectively set aside and reversed. 


AppEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. Reversed. 


Herman & Van Steenberg, for appellant. 
Leo F. Bolin, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


CHAPPELL, J. 

Complainant, Delores Ann Lockman, hereinafter called 
plaintiff, brought this filiation proceeding against de- 
fendant, Robert Fulton, under the provisions of sections 
13-111 and 13-112, R. R. S. 1943, seeking an adjudica- 
tion that defendant was the father of her unborn child 
as alleged, and to recover a judgment against defend- 
ant for the amount of plaintiff’s medical and other ex- 
penses of her pregnancy and confinement together with 
such other relief as might be just and equitable. De- 
fendant’s answer denied that he ever had any sexual 
intercourse with plaintiff, denied that he was the father 
of her unborn child, and prayed for dismissal of plain- 
tiff’s action. The issues were tried to the court without 
a jury in conformity with section 13-112, R. R. S. 1943, 
whereupon a judgment was rendered finding generally 
in favor of plaintiff and against defendant, and ad- 
judging that defendant was the father of plaintiff's 
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unborn child. Further findings pertinent to the issues 
were taken under advisement. In such respect, section 
13-112, R. R. S. 1943, provides in part: “Should it be 
determined in this proceeding that the alleged father is 
actually the father of the child, a judgment shall be 
entered declaring such to be the case. In the event 
that such a judgment is entered, the court shall retain 
jurisdiction of the cause, and enter such order of sup- 
port as may be proper under the procedure and in the 
manner specified in section 13-106.” Thereafter, de- 
fendant’s motion for new trial was overruled and he 
appealed, assigning in effect that: (1) The trial court 
erred in the admission of certain evidence over ob- 
jections of defendant; and (2) that the findings and 
judgment were not sustained by the evidence but were 
contrary thereto and contrary to law. We sustain the 
assignments. 

After plaintiff had rested her case, defendant moved 
to direct a verdict for the reason that plaintiff’s testi- 
mony lacked sufficient corroboration. In that con- 
nection, section 13-112, R. R. S. 1943, provides in part: 
“The uncorroborated testimony of the mother shall not 
alone be sufficient to support a verdict or finding that 
the alleged father is actually the father.” Thereupon 
plaintiff was permitted, over objection of defendant, to 
withdraw her rest and recall her mother for further ex- 
amination in an effort to establish sufficient corrobora- 
tion. Thereat, over objection by defendant, plaintiff’s 
mother was permitted to testify that right after Septem- 
ber 9, 1954, she had a conversation with plaintiff in 
defendant’s absence whereat plaintiff made statements 
and declarations telling her the particulars about plain- 
tiff's sexual intercourse with defendant on the night 
of August 14, 1954, when conception allegedly occurred. 
Subsequently, plaintiff rested again and defendant’s 
motion to direct a verdict was renewed but overruled. 
Such a motion was not made or renewed at conclusion 
of all the evidence. Defendant argued here that the 
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admission of such testimony was erroneous. We sus- 
tain that contention. 

In Stoppert v. Nierle, 45 Neb. 105, 63 N. W. 382, this 
court concluded that in the absence of statutory per- 
mission, the statements or declarations of complainant 
in a filiation proceeding made by her to third persons 
out of court and not in the presence of defendant, in 
which she recited or claimed that defendant was the 
father of her child, are incompetent and inadmissible 
as corroboration in her behalf. The rule is controlling 
here. 

However, as held in Western Smelting & Refining 
Co. v. First National Bank, 150 Neb. 477, 35 N. W. 2d 
116: “In a case tried to the court, whether at law or 
in equity, the presumption obtains that the trial court, 
in arriving at decision, considered such evidence only 
as was competent and relevant, and this court will not 
reverse a case so tried because other evidence was ad- 
mitted.” Therefore, such testimony of plaintiff’s mother 
will not be considered here, and the sole question re- 
maining for decision is whether or not plaintiff’s testi- 
mony was otherwise sufficiently corroborated as re- 
quired by law. We conclude that it was not. 

Recently, in State ex rel. Klostermeier v. Kloster- 
meier, 161 Neb. 247, 72 N. W. 2d 848, this court held: 
“The uncorroborated testimony of the mother of a child 
born out of wedlock is not sufficient to support a ver- 
dict or finding that the alleged father is the actual 
father. 

“In an action to establish the paternity of a child 
born out of wedlock it is not essential to a verdict or 
finding of guilty that the testimony of the mother shall 
be corroborated by the testimony of other witnesses as 
to the act producing conception, but only that she be 
corroborated as to material facts and circumstances 
which tend to support her testimony and from which, 
together with her testimony as to the principal fact, the 
inference of guilt may be drawn. 
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“In an action to establish the paternity of a child 
born out of wedlock, only a preponderance of the evi- 
dence is necessary to sustain a conviction. 

“In an action to establish the paternity of a child born 
out of wedlock, a verdict rendered on conflicting evi- 
dence will be sustained unless it is clearly wrong.” By 
analogy, such rules have application in a proceeding 
where the child is conceived out of wedlock but yet 
unborn. 

While a filiation proceeding is penal in some aspects, 
it is ordinarily considered as civil in character. It 
seems clear, however, that the Legislature enacted sec- 
tion 13-112, R. R. S. 1943, requiring corroboration of com- 
plainant in order to protect innocent persons wrong- 
fully accused. Hence, we again conclude, as was done 
in State ex rel. Klostermeier v. Klostermeier, supra, 
that the character and quality of proof of corroboration 
required is the same in filiation proceedings as in crim- 
inal cases, such as rape or assault with intent to com- 
mit rape, wherein corroboration of the testimony of 
the prosecutrix is required. 

In Mott v. State, 83 Neb. 226, 119 N. W. 461, this court 
held: “In a prosecution for the crime commonly called 
statutory rape, where the prosecuting witness testified 
positively to the facts constituting the crime, and the 
defendant as positively and explicitly denies her state- 
ments, her testimony must be corroborated by facts and 
circumstances established by other competent evidence 
in order to sustain a conviction.” In that opinion it 
is said, citing authorities: “As to the nature of the cor- 
roboration necessary to sustain a conviction in such 
cases, the authorities seem quite clear. Where the law 
requires the corroboration of a witness, it must be ac- 
complished by other evidence than that of the witness 
himself. His own acts or statements do not constitute 
corroborative evidence. * * * Facts, whether main or 
collateral, must be established by competent testimony 
before they become of probative force in a lawsuit; 
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and it is self-evident that the main fact in this case cannot 
be strengthened by a collateral fact, the existence of 
which is dependent upon the same class of testimony. 

“Again, if it be admitted that the defendant was in 
the company of the prosecutrix, as testified to by the 
Grieves girls, and if it be further admitted that the de- 
fendant on one occasion at or about June 1, 1907, 
brought the prosecutrix home in the evening, as stated by 
the mother, these facts of themselves alone are not cor- 
roborative, because they simply mean opportunity, and 
opportunity is not of itself corroboration.” See, also, 
Boling v. State, 91 Neb. 599, 136 N. W. 1078; Blue v. 
State, 86 Neb. 189, 125 N. W. 136. 

In Roberts v. State, 106 Neb. 362, 183 N. W. 555, this 
court held: “In a prosecution under an information 
charging statutory rape, where the prosecuting witness 
has testified positively to the offense having been com- 
mitted and the defendant has positively denied commit- 
ting the offense, testimony of a brother-in-law of the 
complaining witness that he saw the defendant near the 
building in which the complaining witness claims said 
act was committed is not sufficient corroboration of the 
testimony of the complaining witness to sustain a con- 
viction.” In that opinion it is said: “Mere opportunity 
is not in itself sufficient to corroborate the otherwise 
unsupported evidence of the complaining witness.” 

Also, in Robbins vy. State, 106 Neb. 423, 184 N. W. 53, 
this court held: “In a prosecution charging rape, other 
direct testimony than that of the prosecutrix, as to the 
particular act which constitutes the offense, is not es- 
sential to make a corroboration of her story, but cor- 
roboration may consist of the proof of such surround- 
ing facts and circumstances as will support her testimony 
against the accused as to the principal fact, and as will 
identify the accused as the party guilty of the crime. 
It may consist of circumstantial evidence. The con- 
duct and demeanor of the accused may furnish such 
corroboration.” Also, as said in that opinion: “It is 
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necessary that there be some evidence of an incriminat- 
ing character, more than such mere opportunity to com- 
mit the crime, which, aside from the statements of the 
prosecuting witness, must point to its commission and 
to the identity of the accused as the person who has 
committed it.” 

As stated in Onstott v. State, 156 Neb. 55, 54 N. W. 2d 
380: ‘“‘* * * corroboration may consist of the proof 
of such surrounding facts and circumstances as will sup- 
port her testimony against the accused as to the prin- 
cipal fact, and will identify the accused as the party 
guilty of the crime. It may consist of circumstantial 
evidence. Nabower v. State, 105 Neb. 848; Koutouc v. 
State, 104 Neb. 580; Day v. State, 102 Neb. 707; Ham- 
mond v. State, 39 Neb. 252.’ Robbins v. State, 106 
Neb. 423, 184 N. W. 53. 

“«<Where, in a prosecution for assault with intent to 
commit rape, prosecutrix testifies unequivocally to facts 
which would constitute the offense, a sufficient cor- 
roboration is shown if opportunity and inclination, on 
the part of the defendant, to commit the offense are 
shown, and the circumstances proved by other witnesses 
tend to corroborate the testimony of prosecutrix.” 
Aller v. State, 114 Neb. 59.’ Lewis v. State, 115 Neb. 
659, 214 N. W. 302.” 

In other words, circumstances, if material and compe- 
tent, may corroborate plaintiffs testimony, and oppor- 
tunity, disposition, or inclination are circumstances 
which may be considered together with other material 
and competent facts and circumstances which tend to 
corroborate her testimony, but mere opportunity alone 
is insufficient corroboration to support a finding or 
verdict and judgment that defendant is actually the 
father of complainant’s child. Further, if the testi- 
mony of plaintiff with regard to the principal fact is so 
inconsistent, contradictory, improbable, or incredible 
as to be self-destructive, or if the corroborative evidence 
is of a like doubtful character or wholly lacking in pro- 
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bative force or value, a finding or verdict and judgment 
of guilty will be respectively set aside and reversed. 

In the light of such rules we have examined the 
record which substantially discloses as follows: Plain- 
tiff was 19 years old and lived with her father, mother, 
and seven other children at Minatare. Her father was 
not employed. Plaintiff was taken out of school in the 
seventh grade because she was unable to advance. She 
had known defendant 2 or 3 years and claimed to have 
gone out with him 5 or 6 times. Defendant, who lived 
at Minatare but worked up in Banner County and came 
home only on week ends, had been a chum of her older 
brother since about 1948, and such brother testified as a 
witness for plaintiff that he had never seen plaintiff out 
with defendant during all of their acquaintance. Fur- 
ther, defendant positively denied that he ever was out 
with plaintiff or ever talked to her except when other 
members of plaintiff’s family were present or nearby. 

Plaintiff testified that on Saturday night, August 14, 
1954, while she was at home with her three younger 
brothers, defendant came to their house and she then 
voluntarily had sexual intercourse with him out behind 
the barn. Her parents were not then at home and 
when they returned about 9:30 or 10 p. m. and went in 
the house, plaintiff followed them right in and defendant 
left for town. Plaintiff claimed that she never had 
sexual intercourse with any other man before and that 
upon such occasion it was the only time she had ever 
had such relations with defendant. In that regard, de- 
fendant denied positively that he ever had sexual in- 
tercourse with plaintiff. 

Defendant also testified that sometime in June 1954 
plaintiff had asked him if he wanted to take her out 
sometime, and upon his refusal, telling her that he 
wanted nothing to do with her because she was dumb, 
she replied that it would not be the first time she did 
because she had such affairs with all of her brothers. 
Also, on one occasion in the latter part of June 1954 
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defendant testified that he heard one of plaintiff’s sisters 
teasing plaintiff about what she and her two brothers 
had been doing over at the sugar factory and out at the 
end of the beet row. Further, on another occasion one 
Sunday sometime in June 1954, when plaintiff’s parents 
were gone, plaintiff’s brother and others got in defend- 
ant’s car and defendant drove his car out to plaintiff’s 
home where they saw plaintiff come out of the house 
with a strange white man. At that time also an Indian 
was there sitting in a car in their yard. Such latter 
occasion was corroborated by a disinterested witness who 
twice the same day there observed such two men. He 
first saw plaintiff and such white stranger come out 
of the barn together and upon returning later he also 
saw plaintiff and such stranger come out of the house 
together. Such evidence heretofore recited in this para- 
graph stands undenied in this record. 

Plaintiff testified that after August 14, 1954, she did 
not know that she was pregnant until she was taken to 
her doctor in November, at which time she learned that 
she was 214 months pregnant. Such date could coincide 
with her claim of conception August 14, 1954. How- 
ever, plaintiff also inconsistently testified that she had 
talked with defendant about her pregnancy on the 10th 
or 11th of September 1954, at which time she had con- 
firmed that she was pregnant. Be that as it may, plain- 
tiff’s doctor testified that he actually first examined 
plaintiff on October 15, 1954, and then found that she 
was 2144 months pregnant, which would make the date 
of conception about the latter part of July or the first of 
August 1954. Her doctor also testified that he examined 
plaintiff again on December 17, 1954, and estimated 
that she was then 6 months pregnant, farther advanced 
than he had anticipated, which would make the date of 
conception about the middle of June 1954. He also ex- 
amined plaintiff on March 22, 1955, and found her 
pregnancy more advanced than he had thought. He 
thought she was then within 3 or 4 weeks of what ap- 
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peared to be a full normal term of 280 days, which if 
true would make the date of conception about the middle 
of July 1954. He also testified that if the date of con- 
ception was August 14, 1954, the date of birth would © 
be about May 17, 1955, but that the birth of what 
looked like a full-term baby would actually occur be- 
fore that date. In that connection, the rule is that 
where in a filiation proceeding, in order for defendant 
to be guilty, the birth of the child would be or must 
have been premature, the burden is upon plaintiff to 
establish by a preponderance of the evidence that the 
child alleged to have been conceived by such inter- 
course will be or was a premature birth. Souchek 
v. Karr, 78 Neb. 488, 111 N. W. 150, cited with ap- 
proval in Hudson v. Hudson, 151 Neb. 210, 36 N. W. 
2d 851. We find no competent evidence in this record 
which could support a finding that the birth of plaintiff’s 
unborn child would be premature. 

Plaintiff's mother also testified that their doctor ex- 
amined plaintiff the first time in November and that 
they then learned she was 244 months pregnant. The 
mother testified that defendant was frequently with the 
family; that he frequently visited the family home; that 
she had seen defendant’s car there on numerous occa- 
sions and could identify it; that on August 14, 1954, 
between 9:30 and 10 p. m., when she and her husband 
came home, she saw defendant’s car in their yard; and 
that the yard lights were on and she saw plaintiff and 
defendant come from behind the barn nearby, where- 
upon plaintiff came in the house and defendant got in 
his car and left. She had no conversation with defendant 
at that time, but she claimed that he came back again 
and she saw him asleep in his car in their yard about 2 
a. m. and again about 5 a. m., after which time she 
had a conversation with defendant in their house about a 
car wreck which her son had that night. Admittedly, 
however, nothing was then said by her to defendant 
about the activities of plaintiff and defendant the eve- 
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ning before. She also testified that about 2 a. m. that 
same morning her son, plaintiff’s brother, came home 
with someone else, because defendant had ditched or 
left him, and that her son then got the family car to take 
his girl home, at which time defendant was in their 
yard asleep in his own car; and that her son later that 
night had a wreck with the family car and when he came 
home at 5 a. m. defendant was still there asleep in his 
car. In such respect, her son’s testimony was entirely 
different from that given by plaintiff’s mother. 

Her son testified that he and defendant were to- 
gether often and sometimes double dated; that on Au- 
gust 14, 1954, he was with defendant in a tavern at 
Minatare from about 7:30 to about 9 p. m., when de- 
fendant left, saying that he had to go home, and the 
son took it for granted that defendant was at home 
until he came back to the tavern about 11:30 p. m. 
Thereafter, driving defendant’s car and accompanied 
by an unnamed girl, such son and defendant drove to 
Melbeta together where they stayed until about 1 a. m. 
when the taverns closed. Thereafter, they drove to 
Scottsbluff together in defendant’s car, and returned 
to Minatare about 3 a. m. where they took the girl home, 
and thereafter defendant took the son home, where de- 
fendant let him out of his car and defendant left the 
place. The son testified that defendant did not stay at 
their place at all on the night of August 14, 1954; and 
that when he got home he went to bed and defendant 
left in his own car at that time. In other words, they 
used defendant’s car all evening and the son made no 
mention whatever of using or wrecking the family car. 
In that respect, defendant also denied that he ever was 
out behind the barn with plaintiff or slept in his car 
in plaintiff’s yard on the night of August 14, 1954, and 
testified that he was with the son at all times during 
that night and never left him at any time and went to 
plaintiff's home. 

It will be observed that plaintiff’s own testimony was 
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inconsistent and contradictory in material respects, as 
also was the testimony of plaintiff’s doctor, her mother, 
and her brother, whose corroborative testimony at most 
established plaintiff’s pregnancy and mere opportunity 
for defendant to be the child’s father. There was no 
competent evidence whatever showing any disposition 
or inclination by defendant to have sexual relations with 
plaintiff at any time. Under the evidence and author- 
ities, plaintiff’s testimony was corroborated only by op- 
portunity, which of itself is not sufficient corroboration. 
We conclude that the evidence was insufficient to sus- 
tain the findings and judgment, which were clearly 
wrong. Therefore, the judgment should be and hereby 
is reversed. All costs are taxed to plaintiff. 
REVERSED. 


WauneEtTa V. GREER, APPELLANT, V. EDWARD CHELEWSKI 
ET AL., APPELLEES, 
76 N. W. 2d 438 


Filed April 20, 1956. No. 33879. 


1. Schools and School Districts. A school board is a public body 
empowered by law to transact the business of the school district 
for school purposes. The members act in a representative ca- 
pacity, not as individuals. 


2. The general duties of such officers require them to look 
after the interests of the district, and they should defend suits 
if it appears that the interests of the district demand it. 

3. A contract to teach in the common or free schools is 


one of employment, and the relative positions occupied by the 
district represented by the board and the teacher are those 
of employer and employee. 

4, Schools and School Districts: Contracts. Except insofar as con- 
trolled by statute, the validity of a contract of employment of 
a teacher in the public schools is governed by the rules relating 
to contracts generally. 

5. Contracts. A contract of employment may contain such terms 
and conditions as the parties see fit to make provided they are 
not illegal or unreasonable. 
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AppPeEAL from the district court for Valley County: 
WILLIAM F. SPIKES, JupGE. Reversed and remanded 
with directions. 


John R. Sullivan, for appellant. 
Ralph W. Norman, for appellees. 


Heard before Simmons, C. J., Carter, MESsMorE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


WENEKE, J. 

Wauneta V. Greer brought this action in the district 
court for Valley County under the Uniform Declaratory 
Judgments Act. It involves the rights, duties, and lia- 
bilities of the parties to a contract of employment to 
teach entered into by plaintiff, a qualified teacher, with 
the School Board of School District No. 37 of Valley 
County, Nebraska. The trial court dismissed the action. 
Plaintiff thereupon filed a motion for new trial and, 
from the overruling thereof, took this appeal. 

Appellant was, on August 10, 1953, employed to teach 
school for school district No. 37 for a term of 9 school 
months beginning August 31, 1953. She taught until 
February 15, 1954, when she was discharged. The notice 
given her by the district stated the action was being 
taken “* * * because of your incompetency, insubordina- 
tion, failure to meet with the Board and discuss your 
problems, failure to hold school at proper times without 
good cause, failure to be present and open school at 
the proper time, and for general improper conduct both 
during school and outside of school hours.” Thereafter 
she continued to report at the school for the purpose of 
teaching until the sheriff ordered her to stay away. 

The School Board of School District No. 37 of Valley 
County, Nebraska, hereinafter referred to as the school 
district, consisted of Edward Chelewski, president; Ralph 
H. Lybarger, secretary; and Wester L. Jones, treasurer. 

Appellant filed a motion for summary judgment. This 
was made under and pursuant to the authority provided 


452 NEBRASKA REPORTS [Von. 162 


Greer v. Chelewski 


therefor by sections 25-1330 and 25-1332, R. S. Supp., 
1953. The court overruled the motion and thereafter 
decided the case on its merits. In presenting the motion 
appellant’s counsel stated: “* * * there is no genuine 
issue here because the Reply to Request for Admissions 
was not filed and served within the specified time in 
the Request and because it does not comply with the 
statutory requirements that it be sworn to by the de- 
fendants and the matters therein are deemed admitted 
thereby establishing for the plaintiff a prima facie case; 
e oe #2? 

This action was commenced on February 27, 1954, 
by appellant filing her petition. Thereafter, on Decem- 
ber 13, 1954, appellant filed with the clerk and served 
on appellees a request for admissions which contained 
the following: “* * * requests that the defendants 
answer Separately and fully in writing, under oath, the 
following interrogatories within ten (10) days after 
the date of the service of these interrogatories.” This 
was done under and pursuant to the provisions of section 
25-1267.41, R. S. Supp., 1953. On December 31, 1954, 
Edward Chelewski, Ralph H. Lybarger, and Wester L. 
Jones, by their attorney, filed a reply thereto, which 
was served on appellant on January 3, 1955. This reply 
was not under oath. However, the trial court permitted 
an oath to be filed thereto verifying the reply. This 
was done on May 17, 1955. 

Section 25-1267.41, R. S. Supp., 1953, provides, inso- 
far as here material, as follows: “Each of the matters 
of which an admission is requested shall be deemed ad- 
mitted unless, within a period designated in the request, 
not less than ten days after service thereof or within such 
shorter or longer time as the court may allow on motion 
and notice, the party to whom the request is directed 
serves upon the party requesting the admission either (1) 
a sworn statement denying specifically the matters of 
which an admission is requested or setting forth in de- 
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tail the reasons why he cannot truthfully admit or 
deny those matters, * * *.” 

In this respect appellant contends the trial court preju- 
dicially erred by permitting the reply and oath to be 
filed out of time when no good cause was shown for 
doing so. It would appear that none of the alleged de- 
fects in the proceedings in any way affected the rights 
of appellant. We think the court, under the statutes 
hereinafter cited and in the furtherance of justice, was 
justified, in its judicial discretion, to do what it did. 
See, §§ 25-852, 25-853, R. R. S. 1943. 

Appellant further complains of the fact that the reply 
was never signed on behalf of the school district. The 
reply to the request for admission was made in behalf 
of all appellees, which included the school district, and 
signed by their attorney, although it listed the members 
of the school board by their individual names. 

We said in Arehart v. School Dist. No. 8, 137 Neb. 
369, 289 N. W. 2d 540: “The school board is a public 
body empowered by law to transact the business of the 
school district for school purposes. The members act 
in a representative capacity, not as individuals.” 

And in Bishop v. Fuller, 78 Neb. 259, 110 N. W. 715, 
we said: “The general duties of such officers require 
them to look after the interests of the district, and they 
should defend suits if it appears that the interests of the 
district demand it.” See, also, §§ 79-102, 79-401, 79-441, 
and 79-455, R. R. S. 1943, as they apply to the powers of 
the school board and the members thereof. Here the 
members of the school board were appearing for and in 
behalf of the school district and not for themselves as 
individuals. This contention has no merit. 

The contract provided that: ‘“* * * said teacher agrees 
to teach in the school of the said district in a faithful 
and efficient manner * * *.” 

In this respect appellees pleaded: “* * * that the 
plaintiff did not teach school in a proper and efficient 
manner; that she did not hold school at regular hours; 
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that on numberous (numerous) occasions she did not 
open school in the morning and would fail to notify 
patrons of the school in advance that she would not hold 
school on that day; that on at least one occasion she 
stayed in the schoolhouse late at night in the company 
of a male friend; that she did not properly conduct her- 
self either in or out of school; that she did not properly 
care for the school property and on numberous (numer- 
ous) occasions would leave the thermostat so high that 
there was danger of the schoolhouse catching fire.” 

There was sufficient relevant evidence adduced to 
justify the discharge of appellant for good cause based 
on the foregoing provisions of the contract, provided the 
school district had not estopped itself from doing so by 
the following provision contained in the contract. There- 
in it is provided: “IT IS UNDERSTOOD, That this 
contract may be terminated only by mutual agreement, 
or by operation of law, * * *.” (Italics ours.) 

Appellant contends: “By their * * * agreement the 
defendants have estopped themselves from terminating 
this contract by any means other than those called for 
in the contract and likewise have estopped themselves 
to plead any other method of termination of the con- 
tract but those contained therein.” 

“In a broad sense ‘estoppel is a bar which precludes 
a person from denying the truth of a fact which has in 
contemplation of law become settled by the acts and 
proceedings of judicial or legislative officers, or by the 
act of the party himself, either by conventional writing 
or by representations, express or implied, in pais.’ 31 
C. J. S., sec. 1, p. 191.” May v. City of Kearney, 145 
Neb. 475, 17 N. W. 2d 448. 

“Recitals in a contract, which are consistent and cer- 
tain in their terms, relevant to the subject-matter of 
the contract, and with reference to which the contract 
was made, estop the parties thereto to deny the facts 
recited.” City of Minneapolis v. Minneapolis St. Ry. Co., 
115 Minn. 514, 133 N. W. 80. 
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In this respect we have held: ‘“‘A party entitled to 
an estoppel need not in all cases formally plead the 
estoppel. If the facts constituting the estoppel are in 
any way sufficiently pleaded, he is entitled to the bene- 
fit of the law arising therefrom.’ City Nat. Bank of 
Hastings v. Thomas, 46 Neb. 861, 65 N. W. 895.” U.S. 
Tire Dealers Mutual Corp. v. Laune, 139 Neb. 26, 296 
N. W. 333. See, also, McDowell v. Metropolitan Life Ins. 
Co., 129 Neb. 764, 263 N. W. 145; 21 C. J., Estoppel, 
§ 254, p. 1245. 

As to teachers’ contracts, we have said: “The con- 
tract to teach in the common or free schools of the 
grade of the one in the district in which this contro- 
versy arose is one of employment, and the relative 
positions occupied by the district represented by the 
board and the teacher are those of employer and em- 
ploye. A teacher in the schools of the ordinary dis- 
trict is not a public officer, nor is his position an office.” 
State ex rel. Lewellen v. Smith, 49 Neb. 755, 69 N. W. 114. 

“Except in so far as controlled by statute, the validity 
of a contract of employment of a teacher in the public 
schools is governed by the rules relating to contracts 
generally.” Spence v. School District, 121 Neb. 64, 
236 N. W. 145. : 

Generally this court has said: “This language is 
somewhat general, but we think the authority is clearly 
implied for the board to discharge a teacher who, for 
any reason, is found to be incompetent. The authority 
to terminate the employment of a teacher must rest 
somewhere, and in the absence of an express provision 
on this subject it should, we think, be governed by the 
general rule of the common law applicable in analogous 
cases, and be held to reside with those whose duty it 
is to represent the district in making the contract, 
and who are also directly responsible for the successful 
management of the school. By the common law, if a 
servant neglect the duties of his employment, or is 
incompetent to perform them with reasonable skill, he 
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may be discharged at once, although hired for a definite 
time which has not yet elapsed.” Bays v. State, 6 Neb. 
167. (Italics ours.) See, also, Wallace v. School Dis- 
trict, 50 Neb. 171, 69 N. W. 772. 

Section 79-1248, R. R. S. 1943, provides, insofar as 
here material, that: “A contract for the employment 
of a teacher, * * * for a public school in the State of 
Nebraska shall be in writing. The contract form or 
forms to be used shall be recommended by the Super- 
intendent of Public Instruction.” 

The contract here used was one “authorized by State 
Supt. of Public Instruction.” 

“The rule that a clear expression of one thing is the 
exclusion of another applies to the construction of con- 
tracts as well as statutes.” Thos. Beck & Sons v. Econ- 
omy Coal Co., 149 Iowa 24, 127 N. W. 1109. See, also, 
Coad v. London Assur. Corp., 119 Neb. 188, 227 N. W. 925. 

“According to Webster ‘only’ means exclusively, sole- 
ly, merely, for no other purpose, at no other time, in 
no other wise.” In re Salhus, 63 N. D. 238, 247 N. W. 
401. 

“A contract of employment may contain such terms 
and conditions as the parties see fit to make provided 
they are riot illegal or unreasonable.” 56 C. J. S., Mas- 
ter and Servant, § 6, p. 68. 

If the effect of the provision hereinbefore quoted re- 
moved entirely from school authorities the right to 
dismiss a teacher for good cause, we think it would be 
unreasonable as against public policy and therefore with- 
out force or effect. But such is not the case. The laws 
of Nebraska provide methods whereby a Nebraska 
teacher’s certificate may be either suspended or re- 
voked for good cause. See, §§ 79-1234, 79-1252, R. R. S. 
1943. It placed such authority in the then state Super- 
intendent of Public Instruction. 

Section 79-1233, R. R. S. 1943, provides: ‘No per- 
son shall be employed to teach in any public, private, 
denominational, or parochial school in this state who 
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does not hold a valid Nebraska certificate legalizing him 
to teach the grade or subjects to which elected.” 

We said in Zevin v. School District, 144 Neb. 100, 12 
N. W. 2d 634: “‘ * * * the possession of the certificate 
is a necessary prerequisite to appointment or employ- 
ment and that any contract made with a teacher not 
having such certificate is void so as not even to be sus- 
ceptible of ratification, * * *.’ (24 R. C. L. 616, sec. 73.)” 

Since a certificate was an absolute prerequisite to 
appellant’s continued employment, had the then state 
Superintendent of Public Instruction either suspended 
or revoked her certificate by proceeding under the stat- 
utory authority hereinbefore referred to appellant’s con- 
tract would have thereupon terminated by operation of 
law. In view of the authority so granted by the Legis- 
lature, which has full authority to deal with the sub- 
ject, we find nothing illegal or unreasonable in the 
school district having contractually delegated its right 
to discharge appellant for good cause to the state Super- 
intendent of Public Instruction. 

We think appellant sufficiently offered to perform 
her part of the contract but was prevented from doing 
so by the school district without any right on its part 
to do so. In view thereof we find appellant has a right 
to recover for the unpaid balance of her wages. See 
Wallace v. School District, supra. We therefore reverse 
the judgment of the trial court and remand the cause 
with directions to enter a judgment in accordance 
herewith. 

REVERSED AND REMANDED WITH DIRECTIONS. 

YEAGER, J., dissenting. 

I respectfully dissent from the majority opinion in 
this case. On the basis of the facts as disclosed in the 
majority opinion and the application of what I deem to 
be controlling legal principles I am convinced that the 
defendants had the right to discharge the plaintiff and 
be relieved from any further liability on the contract 
of employment. 
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The majority opinion discloses, as I view the situation, 
that the plaintiff was guilty of a substantial breach of 
the contract. This, again as I view the situation, gave 
the defendants the right to rescind the contract. See 
12 Am. Jur., Contracts, § 440, p. 1020, et seq. 

In legal contemplation the right of defendants to re- 
scind for substantial breach by the plaintiff is not barred 
by the provision of the employment agreement that 
“this contract may be terminated only by mutual agree- 
ment, or by the operation of law.” 

Simmons, C. J., dissenting. 

The majority recite that the plaintiff agreed to teach 
“in a faithful and efficient manner.” Plaintiff also con- 
tracted “to accept all properly assigned school duties and 
to abide by all reasonable and lawful regulations of the 
School Board * * *.” The court holds that there was 
sufficient evidence to justify the discharge of the plain- 
tiff for good cause based on her contract to teach in a 
faithful and efficient manner. In other words, the court 
holds that there was evidence to sustain the trial court’s 
finding that plaintiff had breached her contract. Based 
on that breach, plaintiff was discharged. 

Nevertheless the court holds that plaintiff offered to 
perform and is entitled to recover the unpaid balance 
of her wages. The offer to perform came after the breach 
had occurred and after defendants had discharged the 
plaintiff because of the breach. Certainly an offer to 
perform under those circumstances at that time cannot 
be held to reinstate the breached contract, or to affect 
the rights of the defendant, the innocent party. To so 
hold puts a premium on a breach of a contract, and 
allows the plaintiff to take advantage of her own wrong, 
collect pay for services not performed in accord with the 
contract, and to profit by a mere offer to perform sub- 
sequent to the breach. 

The court holds that the district is estopped to dis- 
charge the teacher. The court reaches that result based 
on the fact that the district used a form of contract 
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recommended by the state Superintendent of Public 
Instruction containing a provision for the termination 
of the contract, and the conclusion that the district had 
delegated its right to discharge for good cause to the 
state Superintendent of Public Instruction. 

The contract provision does not sustain the court’s 
construction. 

The court does not quote the full contract provision 
that is held to control here and to save the plaintiff 
harmless from the result of the breach. 

In full it is: “IT IS UNDERSTOOD, That this con- 
tract may be terminated only by mutual agreement, or 
by the operation of law, and that there shall be no penalty 
for such release from this contract.” (The part not 
quoted by the court is italicized.) 

Where the full covenant is considered it becomes quite 
apparent that the provision relates solely to the man- 
ner in which both parties may be released from the 
obligation of performance of the contract without 
penalty. 

The provision is now used not to “release” both par- 
ties from the obligation of performance, but to deny one 
party the right to rely on a breach of contract by the 
other. 

Such an intent is utterly foreign to the purposes of 
the provision, is contrary to its terms, and is without 
support in this record as the intent of the parties. It 
is negatived by that part of the provision omitted by the 
court and here quoted. 

The sole act of the district upon which the dele- 
gation holding rests was the use of the recommended 
contract under the statutory provision that: “The con- 
tract form or forms to be used shall be recommended by 
the Superintendent of Public Instruction.” § 79-1248, R. 
R. S. 1943. The legislative mandate required the pro- 
vision “that there shall be no penalty for release” from 
such contract. § 79-1250, R. R. S. 1943. 

Obviously the Legislature intended a standard form 
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of teacher contracts and intended that they should be 
used. The result, then, of the court’s holding is not 
that the district “contractually delegated its right to dis- 
charge appellant for good cause” to the state Superin- 
tendent of Public Instruction, but that the Legislature 
intended to and by the cited acts did take that right from 
the district. It did not lodge the right to discharge in 
anyone. The opinion holds that the state Superintendent 
of Public Instruction may revoke or suspend the teacher’s 
license. He cannot discharge the teacher. The district 
cannot discharge for breach of the contract. No one can 
discharge a teacher holding one of these contracts no 
matter how serious the breach. 

The court so holds, for it finds that revocation or sus- 
pension would terminate the contract by operation of 
law. There is in that act of the state Superintendent 
of Public Instruction no exercise of a delegated power 
to discharge for good cause. 

Section 79-1234, R. R. S. 1943, provides that a teacher’s 
certificate “may be revoked” by the state Superintendent 
of Public Instruction “for just cause”; that the revo- 
cation of the certificate shall terminate the employment; 
and that the teacher must be paid up to the time of re- 
ceiving notice of revocation. Under that provision the 
contract terminates not by discharge but by operation of 
law. The court now makes that the exclusive and only 
method of termination except by mutual agreement. 

Section 79-1233, R. R. S. 1943, makes a certificate a 
prerequisite to a valid contract of employment as a 
teacher. It does not follow that the possession of a cer- 
tificate prevents discharge for breach of the employ- 
ment contract—and yet that is the effect of the court’s 
decision. The power of the state Superintendent of 
Public Instruction is only to determine whether or not 
the certificate shall be revoked. If he fails or refuses 
to revoke, the district is helpless. 

We may properly assume that school districts gener- 
ally have used this standard form of contract. By this 
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decision, then, the holding is that the Legislature in- 
tended to make the state Superintendent of Public In- 
struction (and he now is) the arbiter of the standard of 
performance of each individual teacher holding such a 
contract; that the state Superintendent of Public In- 
struction has been made an administrative officer with 
power to determine all questions of contract obligation 
of a teacher; and that the district officials no longer have 
an independent effective power of discipline, to wit the 
power to discharge for substantial breach of a teaching 
contract. 

I find no support in the act for such a conclusion 
with its radical departure in the administration of school 
affairs in this state, 

I would affirm the judgment of the trial court. 


Leon A. M. HIcKMAN, APPELLEE, V. PARKS CONSTRUCTION 
COMPANY, A CORPORATION, APPELLANT. 
716 N. W. 2d 408 


Filed April 20, 1956. No. 33890. 


1. Trial. In every case, before the evidence is submitted to the 
jury, there is a preliminary question for the court to decide, 
when properly raised, not whether there is literally no evidence, 
but whether there is any upon which a jury can properly pro- 
ceed to find a verdict for the party producing it, upon whom 
the burden of proof is imposed, 

If a motion for directed verdict made at the close of 
the evidence in a case should have been sustained for want 
of evidence to support a verdict in favor of the party against 
whom made, it is the duty of the court on motion for judgment 
notwithstanding the verdict timely made to sustain such motion 
to set aside the verdict and to render judgment pursuant to the 
motion for directed verdict. 

3. Negligence: Trial. In an action based on negligence to which 
the comparative negligence rule has application wherein the 
evidence shows beyond reasonable dispute that the plaintiff’s 
negligence was more than slight in comparison with that of the 
defendant the action should be dismissed or a verdict directed. 
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responsible for a dangerous place, agency, instrumentality, or 
operation likely to cause injury or damage to persons or prop- 
erty rightfully in its proximity is that he is charged with the 
duty of taking suitable precautions to avoid injury or damage 
to such persons or property, and his failure to take such pre- 
cautions is negligence. 

A contractor making an excavation on property of 
another is under a duty to provide such protection as would 
guard persons rightfully on the property against any contin- 
gency reasonably to be anticipated. 

A contractor making an excavation on property of 
another is not relieved of his duty to provide such protection 
as would guard persons rightfully on the property against 
contingencies reasonably to be anticipated by reliance upon 
others to take the necessary precautions. 

Trial. If there is any evidence which will sustain a finding for 
a litigant having the burden of proof the trial court may not 
disregard it and decide the case as a matter of law. 


Negligence: Trial. The following are elements of application of 
the comparative negligence rule: If it appears that a defend- 
ant has been guilty of gross negligence and a plaintiff has been 
guilty of slight negligence by comparison with that of the 
defendant the plaintiff may recover. If a defendant has been 
guilty of gross negligence and a plaintiff has been guilty of 
negligence more than slight by comparison with that of the 
defendant the plaintiff may not recover. If a defendant has been 
guilty of negligence but which is less than gross and the plain- 
tiff has been guilty of negligence in any degree the plaintiff may 
not recover. 


The question of the existence of negligence 
or contributory negligence is for a jury where different minds 
may reasonably draw different conclusions from the evidence 
as to the existence of negligence or contributory negligence. 
Likewise ordinarily the comparison of neglli- 
gence is for the jury. 

If, however, on a comparison the evidence 
shows beyond reasonable dispute that a plaintiff’s negligence 
was more than slight it is the duty of the court to determine 
the question as a matter of law in favor of the defendant. 


Negligence. Where the master and servant relation does not 
exist, the rule is that one who voluntarily assumes the risk of 
injury from a known danger is barred from a recovery in a 
negligence case. The rule has no application in the case of ex- 
posure to unknown and hidden danger. 
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APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JuDGE. Affirmed. 


Kennedy, Holland, DeLacy & Svoboda and W. P. 
Mueller, for appellant. 


Brown, Crossman, West, Barton & Quinlan and John 
R. Barton, for appellee. 


Heard before Stmmons, C. J., Carter, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


YEAGER, J. 

This is an action at law by Leon A. M. Hickman, plain- 
tiff and appellee, against Parks Construction Company, 
a corporation, defendant and appellant, to recover dam- 
ages for personal injuries and medical expenses, occa- 
sioned by alleged negligence on the part of the defendant. 

The case was tried to a jury. A verdict was re- 
turned in favor of the plaintiff and against the defendant 
for $18,500. Judgment was rendered on the verdict. 
The defendant filed an alternative motion for judg- 
ment notwithstanding the verdict or for a new trial. 
This motion was overruled. From the judgment and 
the order overruling the alternative motion the de- 
fendant has appealed. By the appeal a reversal of the 
judgment is sought. 

The brief of appellant contains 14 assignments of error 
as grounds for reversal. Only six however have been 
argued. These alone will be given consideration herein. 

The assignments of error in substance are: (1) That 
the court erred in overruling the motion of the defend- 
ant to direct a verdict in favor of the defendant or in 
the alternative to dismiss plaintiff's action with pre- 
judice; (2) that the court erred in overruling the de- 
fendant’s motion after verdict and judgment for a judg- 
ment notwithstanding the verdict in favor of the de- 
fendant; (3) that the court erred in overruling the de- 
fendant’s motion for a new trial; (4) that the court 
erred, if the case required submission at all, in re- 
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fusing to submit the defense of assumption of risk; 
(5) that the court erred in refusing to give instruction 
No. 13 requested by the defendant; and (6) that the 
court erred in giving instruction No. 6 upon its own 
motion. 

A determination of the questions presented requires 
an examination of the factual situation as disclosed by 
the record, the contentions of plaintiff by his pleadings, 
and the pleaded defense or defenses to these conten- 
tions of the plaintiff. 

On June 1, 1952, prior thereto, and since, the United 
States has maintained an Air Force Base in Sarpy 
County, Nebraska, known as Offutt Air Force Base. On 
the base is a building or joined buildings. Hereinafter 
the arrangement will be referred to as one building 
or structure. The building has two separated wings 
which extend north and south. The separation is of 
about 69 feet. The two wings are joined at the north 
end by what is referred to as the north wing. The west 
wing extends southward about 70 feet. The east wing ex- 
tends southward at least 120 feet and possibly farther. In 
the east wing, at all times of concern here an Air Force 
Officers Club was housed and maintained. In the west 
wall of the east wing and about 11 feet from where that 
wing is jomed by the north wing of the building is a 
door from the outside area into the club. This was 
referred to as the door to the foyer of the club. About 
33 feet farther south is another door referred to as the 
lounge door. About 37 feet south of this door is another 
referred to as the Bear Pit door. About 20 feet farther 
south is another door referred to as the kitchen door. 
About 20 feet farther south is still another door referred 
to as the service entrance. This west wall appears to be 
on a practically straight or even line from the north 
to the south for a distance of about 95 feet. Farther 
south it is uneven. 

Immediately prior to May 27, 1952, the area bounded 
on three sides by the building and a line running west- 
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ward from a point not exactly determinable but some- 
where in the vicinity of the Bear Pit door was not 
devoted to any particular use. Precisely to what use 
it had been put before has not been described. It 
appears however to have been sort of a patio. South of 
this line and some short distance west of the east wing 
are facilities for the disposal of garbage from the Of- 
ficers Club and for the cleaning of large utensils. In 
this area are some trees. South of this is a parking 
lot to take care of automobiles of people coming to the 
club. The width of the parking area from east to west 
appears to be as much as the distance between the two 
wings of the building. 

Some time prior to May 27, 1952, the Officers Club en- 
tered into a contract with the defendant to improve 
the area bounded generally on the west by the west 
wing, on the north by the north wing, on the east by 
that portion of the east wing starting at the north wing 
and extending to about 5 feet south of the Bear Pit door, 
and on the south from the point mentioned south of the 
Bear Pit door on a curved line to the northwest for a 
distance of about 20 feet, the direct distance between the 
ends of the curve being 17.8 feet, thence directly west 
about 45 feet. The contract was for the construction of 
a patio within the area and a wall on the line from the 
point south of the Bear Pit door across the south bound- 
ary of the area. 

The construction of the wall required the digging or 
excavating of a ditch or trench the length of this south 
boundary line the purpose of which was to contain the 
footing and a base for the wall. Accordingly, starting on 
May 27, 1952, the necessary excavating was done. The 
excavation started at the wall south of the Bear Pit 
door and extended westward. The excavation was about 
4 feet wide and about 414 feet deep. In the excavation 
were placed forms for the pouring of a concrete base 
for the wall 8 inches thick with a footing of about 1 foot 
8 inches. The concrete was poured and the forms re- 
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moved. The portion of the excavation to the north of 
the concrete base was backfilled so that the area north 
from the concrete was relatively even or level. The por- 
tion to the south was not backfilled completely if at all. 
This condition obtained on June 1, 1952. 

On the night of June 1, 1952, which was Sunday, a 
party was held at the Officers Club. From about 5:30 
p. m. on that date the plaintiff was in general supervisory 
charge of the operations of the club. This was a func- 
tion which was divided by shifts among three officers, 
the other two being senior to plaintiff. Among his func- 
tions was that of checking the cash receipts at the close 
of operations. 

After checking the cash registers with the persons in 
charge of the registers, which was about 11:30 p. m., 
the plaintiff left through the Bear Pit door to go to his 
automobile which was parked in the parking lot. He 
stepped down to the ground a distance of from 12 to 
16 inches and started to walk south or southwest. After 
two or three steps he stepped into the portion of the 
excavation south of the concrete base which had been 
placed in the excavation and was precipitated thereinto. 
In consequence of this he was seriously injured. 

By his petition the plaintiff charges that his injuries 
were the result of negligence on the part of the defend- 
ant. The negligence charged is set forth in six separate 
specifications. The substance however of all of them 
is that the defendant was negligent in creating the con- 
dition described and, under the circumstances in the 
light of what it knew or in the exercise of ordinary care 
should have known, in leaving the excavation un- 
guarded and without protection or protective signs. 

To the petition the defendant filed a general denial. 
Further answering the defendant charged that the plain- 
tiff sustained his injuries as the result of his own negli- 
gence. Also the defense of assumption of risk by the 
plaintiff was pleaded by the defendant. 

The general charge of negligence against the plain- 


VoL. 162] JANUARY TERM, 1956 467 


Hickman v. Parks Construction Co. 


tiff was that he failed to exercise the care required of 
him in the light of conditions of which he knew. 

The three assignments of error first noted herein pre- 
sent first the question of whether or not the evidence 
was sufficient to sustain a finding that the defendant 
was guilty of actionable negligence. If this question 
is decided favorably to the defendant then no further 
question remains for decision. If however this question 
is decided favorably to plaintiff then the question of 
whether or not the evidence discloses as a matter of law 
that because of his own negligence the plaintiff is not 
entitled to recover must be decided. 

The controlling principles are the following: “In 
every case, before the evidence is submitted to the jury, 
there is a preliminary question for the court to decide, 
when properly raised, not whether there is literally no 
evidence, but whether there is any upon which a jury 
can properly proceed to find a verdict for the party 
producing it, upon whom the burden of proof is im- 
posed.” Fick v. Herman, 159 Neb. 758, 68 N. W. 2d 622. 

“If a motion for directed verdict made at the close of 
the evidence in a case should have been sustained for 
want of evidence to support a verdict in favor of the 
party against whom made, it is the duty of the court 
on motion for judgment notwithstanding the verdict 
timely made to sustain such motion to set aside the ver- 
dict and to render judgment pursuant to the motion for 
directed verdict.” Hamilton v. Omaha & C. B. St. Ry. 
Co., 152 Neb. 328, 41 N. W. 2d 139. 

“In an action based on negligence to which the com- 
parative negligence rule has application wherein the 
evidence shows beyond reasonable dispute that the 
plaintiff's negligence was more than slight in comparison 
with that of the defendant the action should be dis- 
missed or a verdict directed.” Rogers v. Shepherd, 159 
Neb. 292, 66 N. W. 2d 815. 

The statement that if the evidence in a case discloses 
beyond reasonable dispute that a plaintiff’s negligence 
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was the sole and proximate cause of his injury it is the 
duty of the court to direct a verdict against him or dis- 
miss his action requires no citation for support. 

As already indicated the basic contention of the plain- 
tiff is that the defendant was, under the circumstances, 
under a duty to in some manner guard against the 
eventuality of persons properly in attendance at this 
Officers Club passing out through the doors on the west 
side of the east wing in the nighttime and unwittingly 
falling into the excavation. 

The substance of the evidence in support of plain- 
tiff’s petition discloses the following: That on June 1, 
1952, plaintiff came to the club, parked his car in the 
parking lot, and proceeded directly east to the service 
entrance where he entered to engage in the performance 
of his duties; that this was about 5:30 p. m.; that about 
11:30 p. m. the Bear Pit door was opened and he passed 
out to go to his car; that the door was closed; that the 
night was dark and no part of the area outside was 
lighted; that there was no barricade or other instru- 
ment of warning in the vicinity of the east wing; that 
there was a barricade over at the southwest corner of 
the patio area; that plaintiff knew that some work was 
going on in the patio area but had never examined 
it and had no knowledge concerning it; that he had not 
observed and did not know of the excavation or the 
cement construction in it; that he had never used the 
Bear Pit door before for departure from the club; that 
there was an open and unobstructed area extending 
westward from the west side of the east wing ex- 
cept the obstruction caused by the excavation and 
the structure therein; that in the vicinity of the foyer 
door there was a sign warning against use of that 
door during construction but that there were no warn- 
ing signs at any other door; that-the main entrance 
to the club was a door at or near the northeast corner 
of the building; and that there was frequent crossing of 
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the patio area from the west side of the club to the 
parking lot. 

The defendant contends that this evidence was in- 
sufficient as a basis for a verdict of the jury in favor 
of plaintiff. We think this contention should not be 
accepted. The general rule, which governs where a 
party is responsible for a dangerous place, agency, in- 
strumentality, or operation likely to cause injury or 
damage to persons or property rightfully in its prox- 
imity, is that he is charged with the duty of taking due 
and suitable precautions to avoid injury or damage to 
such persons or property, and his failure to take such 
precautions constitutes negligence. 65 C. J. S., Negli- 
gence, § 84, p. 592; Sullivan v. Alabama Power Co., 246 
Ala. 262, 20 So. 2d 224; Neal v. Twelfth & Grand Ave. 
Bldg. Co., 228 Mo. App. 536, 70 S. W. 2d 136; Havens v. 
Strayer, 326 Pa. 563, 193 A. 13; Cox v. Greenfield, 50 
Ga. App. 699, 179 S. E. 178; Torok v. Stambaugh-Thomp- 
son Co., 36 Ohio L. Abs. 193, 43 N. E. 2d 653; Smith v. 
Henger, 148 Tex. 456, 226 S. W. 2d 425, 20 A. L. R. 2d 
853; McKee v. Iowa Ry. & L. Co., 204 Iowa 44, 214 N. W. 
564; Ruehl v. Lidgerwood Rural Tel. Co., 23 N. D. 6, 
135 N. W. 793, L. R. A. 1918C 1063, Ann. Cas. 1914C 680. 

This rule applied to excavations requires a contrac- 
tor making an excavation on property of another to pro- 
vide such protection as would guard persons rightfully 
on the property against any contingency that was rea- 
sonably to be anticipated. 65 C. J. S., Negligence, § 85, 
p. 593; Pate v. Parker, 180 Or. 330, 177 P. 2d 250; Mc- 
Kee v. Iowa Ry. & L. Co., supra; Ruehl v. Lidgerwood 
Rural Tel. Co., supra. 

In the light of these rules the conclusion appears 
inescapable that the evidence was sufficient to sustain 
the finding of a jury that the defendant was guilty of 
negligence as charged against it. 

This conclusion gains added force with a consideration 
and application of certain evidence of the defendant 
to the rule. Two witnesses for the defendant testified 
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in effect that persons from the club and in its vicinity 
frequently passed across the patio going to and from 
the parking area and that for that reason the barricade 
which has been mentioned was erected, which barri- 
cade was not effective as a preventive of crossing. A 
witness who was in charge of the work of the defendant 
testified substantially that he did not take any steps 
to protect the east portion of the excavation but that he 
left that matter to Major Morrow who was in general 
charge of the operation of the club. There was no evi- 
dence however that Major Morrow had or exercised 
any directory or supervisory control over the perform- 
ance of the defendant under its contract or of any- 
thing in relation thereto. 

The defendant could not be relieved from its responsi- 
bility to protect against the danger from the open exca- 
vation by reliance upon Major Morrow to protect against 
that danger. The person on whom the duty devolves is 
not excused from taking the necessary precautions by 
contracting with or relying on others to take necessary 
precautionary measures. See, 65 C. J. S., Negligence, 
§ 84, p. 592; Ainsworth v. Lakin, 180 Mass. 397, 62 N. E. 
746, 07 L. R. A. 132, 91 Am. S. R. 314; Lauer v. Palms, 
129 Mich. 671, 89 N. W. 694, 58 L. R. A. 67, 

It is a well-established rule that if there is any evi- 
dence which will sustain a finding for the litigant having 
the burden of proof in a cause the trial court may not dis- 
regard it and decide the case as a matter of law. See, 
Herman v. Firestine, 146 Neb. 730, 21 N. W. 2d 444; 
Krepcik v. Interstate Transit Lines, 152 Neb. 39, 40 N. 
W. 2d 252; Fick v. Herman, supra. 

Under the legal principles stated and the evidence 
which has been briefly summarized it becomes appar- 
ent, as has been stated, that there was sufficient evidence 
upon which to submit the question of negligence of 
the defendant to a jury. 

The trial court therefore did not err in its refusal to 
sustain the defendant’s motion for judgment notwith- 
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standing the verdict or for a new trial to the extent 
that it was based on the contention that plaintiff’s evi- 
dence was insufficient to sustain the charge that defend- 
ant was guilty of negligence. 

The substance of the further contention of the first 
three noted assignments of error is that the court erred 
in refusing to hold that the plaintiff was guilty of such 
negligence himself as would as a matter of law defeat 
any right of recovery from the defendant. 

In the light of the conclusion reached that there was 
evidence sufficient upon which to submit to the jury the 
question of whether or not the defendant was guilty of 
negligence causing the injury to the plaintiff, the ques- 
tion of whether or not the plaintiff was guilty of negli- 
gence which, as a maiter of law, was the sole and 
proximate cause of his own injuries is eliminated from 
consideration, 

It becomes necessary however to ascertain whether 
or not under the application of the comparative negli- 
gence rule the plaintiff is precluded from the benefit of 
the verdict in his favor. 

The following are elements of application of the 
comparative negligence rule: If it appears that a de- 
fendant has been guilty of gross negligence and a plain- 
tiff has been guilty of slight negligence by comparison 
with that of the defendant the plaintiff may recover. 
If a defendant has been guilty of gross negligence and a 
plaintiff has been guilty of negligence more than slight 
by comparison with that of the defendant the plaintiff 
may not recover. Ifa defendant has been guilty of negli- 
gence but which is less than gross and the plaintiff has 
been guilty of negligence in any degree the plaintiff 
may not recover. See, Dodds v. Omaha & C. B. St. 
Ry. Co., 104 Neb. 692, 178 N. W. 258; Pierson v. Jensen, 
150 Neb. 86, 33 N. W. 2d 462; Krepcik v. Interstate 
Transit lines, supra; Bishop v. Schofield, 156 Neb. 830, 
58 N. W. 2d 207; Rogers v. Shepherd, supra. 

Ordinarily the question of the existence of negligence 
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or contributory negligence is for a jury. The question 
is one for a jury where different minds may reasonably 
draw different conclusions from the evidence as to the 
existence of negligence or contributory negligence. 
Likewise ordinarily the comparison of negligence and 
contributory negligence is a question for the jury. Krep- 
cik v. Interstate Transit Lines, supra. 

If however on a comparison the evidence shows be- 
yond reasonable dispute that a plaintiff’s negligence 
was more than slight it is the duty of the court to de- 
termine the question as a matter of law and to direct 
a verdict in favor of the defendant. Krepcik v. Inter- 
state Transit Lines, supra; Rogers v. Shepherd, supra. 

It is this comparative phase of the defendant’s as- 
signments of error that is now being considered. The 
determination of it must turn upon the question of 
whether or not it may be said as a matter of law that 
the plaintiff was guilty of more than slight negligence 
in passing out of the Bear Pit door and walking into 
the excavation. 

On the plaintiff’s side it may be said that a jury could 
reasonably find that in the absence of the excavation 
no danger would be involved in a departure such as was 
attempted by the plaintiff. The evidence of plaintiff 
is to the effect that he knew that work was going on in 
the patio area; that he did not know of its kind or char- 
acter; that he had never been out there; that he had no 
knowledge of the excavation; that nothing connected 
with his duties required of him that he become in- 
formed of the condition; that it was customary for people 
to cross the patio area in going to and from the parking 
area; that there was no warning as to danger of the 
use of the area except a sign at the foyer door which 
directed that the door should not be used during con- 
struction; that he had never used the Bear Pit door to 
go to and from the club before; that when he went out 
and the door was closed he was in complete darkness; 
that he employed no means to light his way; and that 
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nothing occurred prior to the time he fell into the ex- 
cavation to indicate that he was confronted with danger. 

The pertinent evidence of the defendant is to the effect 
that plaintiff at some time was seen in the patio area; 
that there were warning signs at all doors; that the de- 
fendant knew that people crossed the patio area going 
to and from the parking lot; that in an effort to prevent 
this it erected barriers to the west but not in the area 
immediately adjacent to the east wing; that the matter 
had been discussed with Major Morrow and the de- 
fendant relied upon him to take steps to protect against 
danger; and that the plaintiff had matches in his pocket 
but did not use them to light his way on his movement 
from the door in the direction of the parking lot. 

Under the facts as summarized and the rules of law 
set forth it appears that the question of whether or not 
the plaintiff was guilty of contributory negligence, and 
if so, the degree thereof, was one to be determined by 
the jury. 

The determination upon the three assignments of 
error first noted herein must be resolved in favor of 
the plaintiff and against the defendant. 

By the next noted assignment of error the defend- 
ant contends that the plaintiff assumed the risk of the 
condition into which he moved and in consequence he 
may not be allowed to recover. The trial court refused 
to submit this defense as an issue to the jury. The de- 
fendant insists that this was error. With this contention 
we do not agree. 

Where the master and servant relation does not exist, 
the rule is that one who voluntarily assumes the risk 
of injury from a known danger is barred from a recovery 
in a negligence case. This rule is reviewed at length 
in Landrum v. Roddy, 143 Neb. 934, 12 N. W. 2d 82, 
149 A. L. R. 1041. 

In this instance the evidence discloses that the plain- 
tiff had no previous knowledge of the danger—the 
excavation. 
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The determination upon this assignment of error ef- 
fectually disposes of the next one. By this assignment 
the defendant urges that the court should have instructed 
the jury in substance that in view of the fact that the 
plaintiff walked upon ground with which he was un- 
familiar and that since he did not use artificial means 
to light his way he assumed the danger of so walking 
without lights. 

The apparent effort was to have applied to these facts 
the doctrine of assumed risk. The doctrine may not be 
so extended. It applies to known dangers and not to 
those things from which, in possibility, danger may flow. 

It is of course true that what plaintiff did or failed to 
do in these respects was a matter properly for the con- 
sideration of the jury in determining whether or not the 
plaintiff was guilty of contributory negligence. 

The next and last assignment of error argued re- 
lates to a part of instruction No. 6 given by the court. 
The part of the instruction of concern is the following: 

“If you find from a preponderance of the evidence 
that the defendant could reasonably have anticipated 
that some travel might be expected over the area in the 
nighttime, and that the place was not properly lighted 
so that the trenches could have been discovered by one 
exercising ordinary care and not properly barricaded 
against anyone who might reasonably be expected to 
proceed over such area, then you are warranted in 
finding the defendant negligent on such occasion. In 
this connection, the defendant as a matter of law was 
not entitled to rely upon the promise of anyone to 
keep the side doors locked, if you find such promise was 
made, but was required to exercise ordinary care in 
seeing that the place was properly lighted and barricaded 
so that dangers in proceeding across such area could rea- 
sonably have been discovered by one exercising ordi- 
nary care or such person prevented from proceeding 
over such area.” 

The particular objection is that it was error to tell 
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the jury that “the defendant as a matter of law was not 
entitled to rely upon the promise of anyone to keep the 
side doors locked, if you find such promise was made, 
but was required to exercise ordinary care in seeing 
that the place was properly lighted and barricaded so 
that dangers in proceeding across such area could rea- 
sonably have been discovered by one exercising ordi- 
nary care * * *,” 

The giving of this instruction was not error, As al- 
ready pointed out herein the responsibility of the de- 
fendant to protect against danger from the open exca- 
vation could not be relieved by reliance upon someone 
else to protect against the danger. 

Finding no reversible error the judgment of the dis- 
trict court is affirmed. 

AFFIRMED. 


SCOTTSBLUFF NATIONAL BANK, A CORPORATION, APPELLANT, 
v. First STATE BANK, GOTHENBURG, NEBRASKA, A 
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1. Negligence: Pleading. In order to constitute actionable negli- 
gence, there must exist three essential elements, namely, a duty 
or obligation which the defendant is under to protect the plain- 
tiff from injury; a failure to discharge that duty; and injury 
resulting from the failure. The petition must allege these 
essential elements, and the proof must support them, or there 
can be no recovery. 

2. Negligence: Trial. When the evidence with relation to negli- 
gence is conflicting or such that minds may reasonably reach 
different conclusions therefrom with regard to its existence, the 
issue should be submitted to the jury for its determination. 
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Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BosLaucH, JJ. 


CHAPPELL, J. 

Plaintiff, Scottsbluff National Bank, brought this ac- 
tion against defendant, First State Bank, Gothenburg, 
Nebraska, seeking to recover damages allegedly caused 
by defendant’s negligence in failing to collect or timely 
comply with instructions to wire nonpayment of a check 
drawn on defendant. The material issues were traversed 
by defendant’s answer and plaintiff’s reply, whereupon 
a jury was waived and the cause was tried to the court. 
Subsequently a judgment was rendered which found and 
adjudged the issues generally against plaintiff and in 
favor of defendant and dismissed the action at plaintiff’s 
cost. Plaintiff’s motion for new trial was overruled 
and it appealed, assigning in effect that the judgment 
was not sustained by the evidence but was contrary 
thereto and contrary to law. We conclude that the 
assignment should not be sustained. 

The parties incidentally involved will be designated 
as follows: Oscar Linker, drawer of the check, as 
Linker; his wife, Armina Linker, as Mrs. Linker; Jack 
E. Mack, doing business as Western Construction Co., 
payee of the check, as Mack; First National Bank of 
Lincoln, plaintiff's correspondent, as Lincoln; the Omaha 
branch of the Federal Reserve Bank, as Omaha; and 
John B. Cook, Sr., as Cook. 

The material evidence may be summarized as fol- 
lows: On May 16, 1952, Linker gave Mack a check 
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payable to Western Construction Co. and drawn on de- 
fendant for $4,233. Then there was only $193.87 in 
Linker’s account, a fact well known by both Linker and 
Mack. The word “Hold” was written in bold letters 
across the lower left-hand corner of the check at the 
time it was issued, and Mack then agreed with Linker 
that Mack would hold the check and could not cash it 
until he had proved that a steel building then being 
constructed by Mack under a written contract with the 
Linkers was clear of all liens upon which “people were 
slapping liens * * * right and left.” Subsequently, the 
Linkers were required to pay off all such liens in an 
amount equal to or greater than the check, so that it 
was without any consideration 

Nevertheless, on May 27, 1952, 11 days after the date 
on which the check had been drawn, Mack endorsed it, 
“Western Construction Co. Jack E Mack” and presented 
it to plaintiff for payment or deposit. When so pre- 
sented Mack or some other person had drawn several 
lines with a pencil and two different colors of ink through 
the word “Hold” but such word and the alteration there- 
of were at all times entirely legible. Mack then had a 
small account in his own name and one in the name 
of Western Construction Co. with plaintiff, who well 
knew that both such depositors were financially irre- 
sponsible. Therefore, plaintiff refused to give either 
one or the other absolute unconditional credit for the 
check involved or any other out-of-town check, a fact 
well known to Mack at all times. Thus, plaintiff issued 
a deposit slip to “Jack E. Mack * * * May 27, 1952 * * * 
Checks as follows: Oscar Linker $4,233.00.” Such de- 
posit slip also conditionally provided that Mack’s de- 
posit of such sum was dependent upon final payment 
of items received for deposit or collection at plaintiff's 
own office, and reserved plaintiff's right to timely charge 
back any item “drawn against insufficient funds or 
otherwise not good or payable.” Further, such $4,233 
item was encircled on Mack’s original ledger account 
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and a notation “Hold $4,233 A. A. H.” was made there- 
on by A. A. Hulse, plaintiff’s vice president. 

Prior to presentation of the Linker check to plain- 
tiff, Mack owed Cook a past-due debt of about $10,000. 
Cook was attempting to collect the debt, so Mack showed 
him the Linker check. However, Cook testified that he 
did not remember seeing the word “Hold” on the check, 
although by casual inspection it was clearly observ- 
able, and denied that he had anything to do with at- 
tempting to strike it out. In that regard, Cook was a 
borrower from and substantial depositor in plaintiff 
bank, having on deposit at all times here involved sub- 
stantially more than $4,000. 

After Mack delivered the Linker check to plaintiff on 
May 27, 1952, it was mistakenly sent by plaintiff to the 
First State Bank of Scottsbluff instead of to defendant. 
It was then returned to plaintiff on May 28, 1952, and 
on that same date Mack gave Cook a check drawn upon 
plaintiff for $4,000, purportedly to apply on Mack’s past- 
due indebtedness to Cook, who then took such check to 
plaintiff and presented it for payment. Thereupon plain- 
tiff refused payment, telling Cook that payment ‘‘would 
depend on whether we would have a wire by Monday 
night, or Tuesday night,” about the Linker check telling 
plaintiff “whether the check was dishonored.” Plaintiff 
thus refused to give Cook “unconditional credit for the 
$4,000” because ‘‘We were waiting to find whether” the 
Linker “check had been paid.” Monday night was June 2, 
1952, and Tuesday night was June 3, 1952. Plaintiff’s 
evidence was that it normally allowed 5 days for such 
checks to clear, although it realized that defendant 
might make mistakes as sometimes happened in banks, 
and that defendant might also have difficulty and de- 
lay in collecting the Linker check. However, plaintiff 
claimed that defendant should have wired Omaha within 
5 days from May 28, 1952, if it had not been paid. In 
that regard, June 2, 1952, was the fourth banking day, 
and June 3, 1952, was the fifth banking day. 
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In that situation, plaintiff wanted to help its good 
customer Cook get in ahead of and have a preference in 
order to deceive and defeat the rights of any other credi- 
tors to whom Mack might in the meantime give checks 
on his account. Thus, on May 28, 1952, cooperating with 
Cook in order to accomplish that result, plaintiff wrote 
up a cashier’s check for $4,000 payable to Cook. How- 
ever, plaintiff refused to deliver such check to Cook 
but held that check in its own hands and under its con- 
trol, telling Cook that plaintiff would deliver and pay 
the cashier’s check only if the Linker check was first 
paid. In other words, it was distinctly understood and 
agreed between plaintiff and Cook, both when Cook 
presented Mack’s $4,000 check to plaintiff which it re- 
fused to pay and when plaintiff wrote up the $4,000 
cashier’s check payable to Cook which plaintiff refused 
to deliver to him, that Cook was not to be paid the 
$4,000 unless plaintiff first received $4,233 on the Linker 
check. 

Also, on May 28, 1952, plaintiff endorsed the Linker 
check “Pay to the order of any bank, banker or trust 
co.” and forwarded it, together with other items, to 
Lincoln for collection and clearance, with instructions 
“Wire non-payment of all items, $1,000.00 or over giving 
endorser.” Lincoln received the check May 29, 1952, 
and forwarded it to Omaha where, Decoration Day in- 
tervening, it was received May 31, 1952. Omaha then 
forwarded it, together with other items, to defendant 
with instructions “Wire advice of nonpayment of all 
items of $1,000 or over.” 

Sunday intervened, and defendant received the check 
on Monday, June 2, 1952. Defendant then mistakenly 
remitted the amount thereof, included in the total of 
other items, to Omaha by draft. Plaintiff, and defendant 
as well, concededly operated under a delayed posting 
system whereby items received for deposit or paid on 
one date were posted on the ledger accounts the next 
day. Thus, on June 3, 1952, it was discovered that de- 
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fendant’s employees had mistakenly charged the Linker 
check against the Linker Super Service account in- 
stead of against the Oscar Linker account upon which 
the check had been drawn. The former account con- 
tained ample funds with which to have paid the check, 
but the latter account had only $193.87 on deposit 
therein. Thereupon, defendant immediately corrected 
its records by crediting back the amount of the check to 
the proper account. Defendant then deducted that sum 
from its remittance of other items to Omaha, about 
which no complaint is here made. 

In the meantime, the Linker check was never marked 
or cancelled “Paid” and on June 3, 1952, immediately 
upon discovering its mistake and the insufficiency of 
the Oscar Linker account, defendant attempted to con- 
tact the Linkers. However, they were out of town and 
could not be found or contacted until after closing hours 
on June 4, 1952. At that time defendant was informed 
by Mrs. Linker that the Linker check had been condi- 
tionally delivered to Mack, that it was without any con- 
sideration, and had been materially altered, whereupon 
defendant was ordered to stop payment. Thereupon, 
after defendant’s closing hours and after Omaha’s clos- 
ing hours on June 4, 1952, defendant wrote “Payment 
stopped” across the face of the check and returned it to 
Omaha by regular mail, where it was received the morn- 
ing of June 5, 1952, at the opening of Omaha’s next busi- 
ness day. On that date at 12:25 p. m. Lincoln received 
a code wire from Omaha reading as translated “Return- 
ing unpaid check on First State Bank, Gothenburg, 
Nebr. $4,233.00 — Your letter of May 29, 1952 — reason 
‘Payment Stopped’, endorsed by Scottsbluff National 
Bank, Scottsbluff, Nebr.” Likewise, on that same date 
at 1:47 p. m. plaintiff received a code wire from Lincoln 
reading as translated “We are advised returning unpaid 
check on ——-—————- Payment Stopped.” 

In the meantime, notwithstanding the fact that plain- 
tiff had told Cook at the time it wrote out the cashier’s 
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check May 28, 1952, that it would deliver and pay it 
only when plaintiff received the money on the Linker 
check, Cook’s secretary came to plaintiff on June 2, 
1952, to get the money on the cashier’s check. There 
is evidence that plaintiff then told her to wait until 
after banking hours on June 3, 1952, which was the 
next day after defendant received the Linker check, 
when plaintiff would probably have a wire with regard 
to its payment, and that Cook’s secretary came back 
as instructed. Thereupon, notwithstanding the fact 
that plaintiff had not yet received any return of or re- 
mittance or wire or other information about the Linker 
check, Cook’s secretary endorsed the cashier’s check 
“Deposit only John B. Cook,” followed by her initials. 
Clearly such check was perforated “Paid 6-2-52 76-157,” 
but plaintiff explained that such date was erroneous 
and should have been June 3, 1952, because the book- 
keeper had neglected to set up the date on the canceller 
machine. Be that as it may, the $4,000 item was posted 
on Cook’s ledger account as of June 3, 1952, although 
plaintiff, under its delayed posting practice, would have 
posted it as of June 4, 1952, if, as claimed by it, the 
check had been cancelled as paid or deposited on June 
3, 1952. 

After the endorsement “deposit only,” plaintiff gave 
Cook’s secretary a deposit slip which read “John B. 
Cook, Sr. * * * 6-3-1952 * * * Checks as follows: cash- 
ier’s ck. $4,000 for Jack Mack payment of 5/28/52.” 
That deposit slip also conditionally provided that Cook’s 
deposit of such sum was dependent upon final payment 
of items received for deposit or collection at plaintiff's 
own office and reserved plaintiff’s right to timely charge 
back any item “drawn against insufficient funds or other- 
wise not good or payable.” In that regard, the evidence 
is that plaintiff deposited the cashier’s check with the 
mistaken idea that the Linker check had been paid, 
and if plaintiff had known otherwise it would not have 
given Cook credit for it. When plaintiff found out that 
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the Linker check had not been paid, Cook then and 
thereafter always had more than ample funds against 
which plaintiff could have charged back the $4,000 item, 
but plaintiff did not do so and has never yet even made 
any demand upon Cook for payment of it. It is clear, 
however, that since June 5, 1952, plaintiff has partially 
reimbursed itself in the amount of $1,603.32 by the appli- 
cation of credits belonging to Mack. Whether or not 
plaintiff could have recharged or might yet recharge 
Cook’s account or recover from him any loss it alleg- 
edly sustained is not an issue for decision here and we 
express no opinion upon it. It is sufficient for us to 
say, as concluded by the trial court, that plaintiff cannot 
recover its alleged loss or any part thereof from de- 
fendant. 

It should be noted that this is not an action based 
upon the Linker check, or one to establish the liability 
of any party thereon, or one for liability on account of 
the release of any parties to the Linker check. Rather, 
this action was to recover damages allegedly caused by 
negligence of defendant in failing to collect the Linker 
check or timely wire nonpayment thereof. 

In that regard, as held in Ring v. Kruse, 158 Neb. 1, 
62 N. W. 2d 279: “In order to constitute actionable 
negligence, there must exist three essential elements, 
namely, a duty or obligation which the defendant is under 
to protect the plaintiff from injury; a failure to dis- 
charge that duty; and injury resulting from the failure. 
The petition must allege these essential elements, and 
the proof must support them, or there can be no recov- 
ery.” See, also, Peterson v. State Automobile Ins. Assn., 
160 Neb. 420, 70 N. W. 2d 489. 

As held in Henefin v. Live Stock Nat. Bank, 116 Neb. 
331, 217 N. W. 91, 58 A. L. R. 758: “In an action for 
negligence in the routing and presentment of a check 
indorsed to a bank for collection, the burden is upon the 
plaintiff to show that the negligence proved was the 
proximate cause of his loss.” 
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Also, as held in Omaha Nat. Bank v. Kiper, 60 Neb. 
33, 82 N. W. 102: “In case a debt is lost through the 
negligence of a collecting agent, the measure of dam- 
ages is the actual loss resulting from such agent’s omis- 
sion of duty.” Further, such case is authority for the 
rule that it is necessary for a plaintiff to show a reason- 
able probability that with due care the collection would 
have resulted. 

Several statutes have relation to the issues presented 
here. See, §§ 62-202 to 62-218, R. R. S. 1943. In that 
connection, plaintiff concedes that defendant was under 
no obligation or duty whatever when it received the 
Linker check to undertake to collect same, since at that 
time it had no existing agreement with plaintiff, or 
Mack, or Lincoln, or Omaha. Plaintiff concedes that 
defendant then had a right to return the check to Omaha 
on the day of its receipt in the exercise of its right to 
make payment thereof only at its own counter and thus 
avoid any liability. In that respect also, plaintiff at its 
election, exercised with reasonable diligence, had a 
right to treat the Linker check as dishonored by non- 
payment when defendant retained the check without 
return or remittance on the day of its receipt. 

However, plaintiff argued that defendant did not ex- 
ercise its right to make payment only at its counter but 
instead undertook to collect the Linker check for plain- 
tiff and in making such choice entered into a new rela- 
tionship with plaintiff which, under the facts and cir- 
cumstances, required defendant to exercise ordinary 
care and follow instructions in attempting to make the 
collection despite the want of any contractual relation- 
ship or statutory duty except that stated in section 62- 
207, R. R. S. 1943, which provides: “It shall be the 
duty of the initial or any subsequent agent collecting 
bank to exercise ordinary care in the collection of an 
item, and, when such duty is performed, such agent 
bank shall not be responsible if for any cause payment 
is not received in money or an unconditional credit given 
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on the books of another bank, which such agent bank 
has requested or accepted. An initial or subsequent 
agent collecting bank shall be liable for its own lack of 
exercise of ordinary care but shall not be liable for the 
neglect, misconduct, mistakes or defaults of any other 
agent bank or of the drawee or payer bank.” 

In such respect, plaintiff also relied upon 38 Am. Jur., 
Negligence, § 14, p. 655, § 21, p. 662; Kuska v. Nichols 
Construction Co., 154 Neb. 580, 48 N. W. 2d 682; Fahren- 
bruch v. Peter Kiewit Sons’ Co., 148 Neb. 460, 27 N. W. 
2d 680; 9 C. J. S., Banks and Banking, § 235, p. 488; 7 
Am. Jur., Banks, § 659, p. 478, § 660, p. 479, § 663, p. 481, 
§ 668, p. 483, § 669, p. 484. 

Be that as it may, concededly defendant received the 
Linker check on June 2, 1952, and it could not have been 
collected over defendant’s counter or otherwise. How- 
ever, either on June 2, 1952, the day defendant received 
the check, which was the fourth banking day, or on June 
3, 1952, the fifth banking day, plaintiff accepted the Cook 
cashier’s check for “deposit only” and cancelled it as 
paid. It could reasonably be inferred that such step 
was taken on June 2, 1952. Clearly, on June 3, 1952, 
under plaintiff’s concededly delayed posting practice, 
credit therefor was posted on Cook’s ledger account by 
plaintiff, well knowing that defendant had not returned 
or remitted for the Linker check upon which payment 
of the cashier’s check depended, and having notice not 
only that the Linker check had been materially altered, 
but also that Mack was financially irresponsible and 
had not presented the check for deposit or payment with- 
in a reasonable time after its issuance. 

This is not a case where other persons in the mean- 
time had drawn checks on Linker’s account and thereby 
made collection impossible and caused plaintiff to suffer 
a loss. There is no evidence that defendant did not 
in all good faith attempt to collect the check, which 
was concededly impossible. To have wired Omaha on 
June 4, 1952, when payment was stopped, would have 
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served no purpose since Omaha had already closed for 
its business day and plaintiff's questionable collaboration 
with Cook had already been consummated, either on 
the day defendant received the check or on the day 
thereafter, Do the facts and circumstances heretofore 
set forth justify or require reversal? We believe not. 

Defendant’s answer denied generally and among other 
things alleged that it was not guilty of any wrongful 
or negligent act in handling the check as alleged by 
plaintiff, and defendant alleged that plaintiff suffered 
no damage or injury on account of any act or omission 
of defendant, but rather if plaintiff suffered any loss it 
was caused by its own negligence and wrongful acts. 
Plaintiff’s reply generally and specifically denied such 
allegations and realleged that defendant was negligent 
as alleged in its petition, which pleaded that negligence 
of defendant caused plaintiff to suffer a loss. 

The trial court, upon consideration of the pleadings 
and evidence, found and adjudged the issues generally 
against plaintiff and in favor of defendant, and dismissed 
plaintiff’s action. True, the trial court also found that 
under the circumstances defendant owed no duty to 
plaintiff, but such reason could not change the result 
if the judgment in favor of defendant was correct and 
should be affirmed in any event. Sopcich v. Tange- 
man, 153 Neb. 506, 45 N. W. 2d 478. 

Recently, in Granger v. Byrne, 160 Neb. 10, 69 N. W. 
2d 293, this court held: “When the evidence with re- 
lation to negligence is conflicting or such that minds 
may reasonably reach different conclusions therefrom 
with regard to its existence, the issue should be sub- 
mitted to the jury for its determination. 

“In determining the sufficiency of evidence to sus- 
tain a verdict it must be considered most favorably 
to the successful party, any controverted fact resolved 
in his favor, and he must have the benefit of inferences 
reasonably deducible from it.” 

It is also elementary that: “Findings of a court in a 
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law action in which a jury is waived have the effect of 
the verdict of.a jury, and judgment thereon will not 
be disturbed -unless clearly wrong.” Scottsbluff Nat. 
Bank v. Blue J Feeds, Inc., 156 Neb. 65, 54 N. W. 2d 392. 

Such rules are applicable and controlling here, since, 
in the light of the evidence, the trial court could rea- 
sonably have found that defendant was not guilty of 
any negligence which was the proximate cause of any 
damage to plaintiff. Rather, it was more reasonable to 
conclude that plaintiff’s loss, if any, was caused by its 
own negligence and wrongful acts. ° 

.For reasons heretofore stated, the judgment of the 
trial court should be and hereby is affirmed. All costs 
are taxed to plaintiff. 

AFFIRMED. 


CONNIE SECHSER, APPELLEE AND CROSS-APPELLANT, V. 


JAMES SECHSER, APPELLANT AND CROSS-APPELLEE. 
76 N. W. 2d 412 


Filed April 20, 1956. No, 33906. 


1. Appeal and Error. Actions in equity, on appeal to this court, 
are triable de novo, subject however, to the rule that when the 
evidence on material questions of fact is in irreconcilable con- 
flict this court will, in determining the weight of the evidence, 
consider the fact that the trial court observed the witnesses and 
their manner of testifying and must have accepted one version 
of the facts rather than the opposite. 

2. Divorce. Ordinarily in divorce actions under authority of sec- 
tion 42-308, R. R. S. 1948, attorney’s fees and costs are granted 
to the wife. 


APPEAL from the district court for Douglas County: 
JAMES T. ENGLISH, JuDGE. Affirmed in part, and in part 
reversed and remanded with directions. 


Joseph T. Votava, for appellant. 


Cassem, Tierney, Adams, Kennedy & Henatsch, for 
appellee. 
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Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bosiaucu, JJ. 


Simmons, C. J. 

This is an action for divorce. Trial was had resulting 
in a decree granting plaintiff, Connie Sechser, an abso- 
lute divorce, the custody of an infant child, the title to 
two pieces of real estate, dividing personal property, 
awarding child support to plaintiff, and taxing costs and 
attorneys’ fees for both plaintiff and defendant to 
plaintiff. 

Defendant appeals, claiming an inequitable division 
of property and making claim that the child support 
award is inequitable. 

Plaintiff cross-appeals asking for alimony, a more 
equitable division of personal property, and a disallow- 
ance of attorneys’ fees and costs awarded to the de- 
fendant. 

We affirm the judgment of the trial court except as 
to attorneys’ fees and court costs allowed defendant. 

Both parties here rely on the rule as to alimony and 
the division of property stated in full in Kidder v. Kid- 
der, 159 Neb. 666, 68 N. W. 2d 279. The rule will not 
be repeated here. Under it the ultimate task is to make 
an award that is equitable and just. 

This case is for trial de novo here, subject to the oft- 
stated rule: “ ‘Actions in equity, on appeal to this court, 
are triable de novo * * * subject, however, to the rule 
that when the evidence on material questions of fact 
is in irreconcilable conflict this court will, in determin- 
ing the weight of the evidence, consider the fact that the 
trial court observed the witnesses and their manner of 
testifying and must have accepted one version of the 
facts rather than the opposite.” Schroeder v. Ely, 161 
Neb. 252, 73 N. W. 2d 165.. 

This rule has particular application here as to the 
questions we are called upon to determine in view of 
the direct conflict in the evidence and also defendant’s 
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often equivocal and evasive answers given on direct 
and cross-examination. 

The parties were married October 13, 1952. At that 
time plaintiff was 34 years of age and defendant was 35 
years of age. One child was born to the marriage on 
February 6, 1954. The parties separated during the 
summer of 1954 and this action was started in August 
1954. Trial was concluded in February 1955. Decree 
was rendered, insofar as it relates to a division of prop- 
erty, on August 22, 1955. 

Plaintiff alleged extreme cruelty as a ground for di- 
vorce. Although not presented in this appeal, we have 
examined the record and find that it amply sustains the 
judgment of the trial court as to that issue. 

Two pieces of real estate were awarded to the plaintiff. 

The record shows without dispute that prior to and 
subsequent to the marriage plaintiff was gainfully em- 
ployed. At the time of her marriage plaintiff had on 
deposit in a savings account in Omaha the sum of 
$4,548.12. Defendant claimed that $1,000 of this amount 
was a gift from him to the plaintiff prior to the marriage. 
He testified he took it out of a safety-deposit box where 
he had some $4,000 in cash. He said that he deposited 
it in plaintiffs account on June 3, 1952. Defendant 
testified that he remembered the approximate amount 
in dollars that plaintiff had in her account at that time, 
although he was not at all certain as to the amount he 
had in the safety-deposit box at that time. Plaintiff 
testified that the $1,000 deposit was a repayment of a 
loan made to a brother. In any event, concededly it 
was plaintiff’s money at the time of the marriage. 

Subsequent to her marriage plaintiff deposited in 
this savings account from her earnings the sum of 
$3,162.90. 

On March 28, 1953, the parties purchased by con- 
tract a duplex rental property in the city of Omaha. 
The sum of $2,000 was paid at the time. The balance of 
$8,950 was to be paid in monthly installments. The 
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contract title to this property was taken in the names of 
the plaintiff and the defendant. The $2,000 payment 
was taken from the plaintiff’s savings account. Sub- 
‘sequent thereto a real estate agency handled the prop- 
erty, collected the rents, made the deductions for the 
monthly payments, and paid defendant the balance. 
The payments so received by defendant averaged from 
$25 to $40 a month. Defendant paid the real estate 
taxes up to the time of this litigation. The real estate 
agency withheld the payments beginning some 2 months 
before the trial. The trial court decreed that this prop- 
erty should be the property of the plaintiff together 
with the withheld rentals. Defendant here states that 
this property “should have been awarded to the plaintiff 
because it brings a small income over and above the 
expenditures.” A better reason would be that the 
property should have been awarded to the plaintiff 
because it was purchased with her money. The trial 
court did not err in its decree as to this property. 

Also on April 24, 1953, the parties purchased an 
acreage west of Omaha for $12,000. The sum of $4,500 
was paid when the property was purchased. That sum 
was paid with money taken from plaintiff’s savings ac- 
count. The title was taken in joint tenancy with right of 
survivorship. A mortgage indebtedness of about $5,350 
was assumed. A second mortgage was placed on the 
property for the balance of less than $2,000. Defend- 
ant testified that he paid the second mortgage in May 
of 1954. The exact amount paid and the source of the 
funds is not shown. The parties maintained this prop- 
erty as a home up until the separation. The trial court 
decreed that this property should be the separate prop- 
erty of the plaintiff. Defendant claims that was error, 
and here asserts that it should have been awarded to 
the defendant “because the plaintiff does not want to 
live there.” It appears also that the defendant does not 
want to live there. The reason is without merit. 

Considering the above facts and other facts herein- 
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after appearing, we affirm that finding and decree of 
the trial court awarding this property to the plaintiff. 

‘At the time of the marriage defendant owned the 
furniture in an apartment which he occupied. The par- 
ties received many wedding gifts. After the marriage 
other furniture and furnishings were purchased. The 
furniture, furnishings, and gifts were in the home on 
the acreage when the parties separated. 

Plaintiff went to the house and took out some bedding, 
dishes, and kitchen equipment. Defendant learned about 
it and next morning about 1:30 a. m., with a truck and 
help, removed everything from the house except a 
piano, gas stove, and picnic table. These he stored in 
Omaha and later moved part, if not all of it, into an 
apartment which he occupied at the time of the trial. 
Plaintiff claimed that defendant took the wedding gifts. 
Defendant both denied and admitted taking some of the 
wedding gifts. Neither party sought permission to ex- 
amine the living quarters of the other to determine who 
had what. The trial court decreed that the parties 
should retain the personal property which they had in 
their possession except that individually owned personal 
property belonging to the one in the possession of the 
other should be returned to the individual owner. The 
form of the decree is not assailed. We affirm that dis- 
position of the property involved in that part of the 
decree. 

The defendant seems to have had an ability to ac- 
quire diamonds in old settings. He had quite a number 
at the time of the engagement of the parties. In new 
mountings, he gave plaintiff an engagement ring and a 
cocktail ring, each set with diamonds, and a watch set 
with many diamonds. Plaintiff testified that all of these, 
except the wedding ring, were in a dresser which de- 
fendant removed from the home. Defendant denied 
that they were there or that he had them. At the trial 
he testified that he had only the diamond ring which 
he was wearing and a “loose diamond” which he had car- 
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ried in his back pocket for a number of years, and he 
guessed it was still there. 

Other than as covered by the portion of the decree 
above stated, the trial court made no decree as to the 
diamonds. We can do no more under this record. 

Defendant had a penchant for new automobiles. From 
1950 to 1953, he had five new cars. The last one was a 
Cadillac acquired in 1953. The purchase price was paid 
in part by a trade-in of a Chrysler car, in part by cash, 
and in part by aloan. The sum of $1,150 paid in cash was 
taken from plaintiff’s savings account. A Chevrolet 
truck was purchased after the purchase of the acreage. 
Title was taken in the name of the plaintiff. The pur- 
chase price was about $1,300. The sum of $900 of the 
purchase price came from the sale of savings bonds of 
plaintiff. The balance was paid by defendant in in- 
stallments. The trial court decreed that the Cadillac 
should be the separate property of the defendant and the 
Chevrolet should be the separate property of the plain- 
tiff. We affirm that division. 

By its decree the trial court undertook to award to 
plaintiff that which this record shows was hers and to 
make an equitable division of the revealed property of 
the parties. 

It is reasonably clear that plaintiff has disclosed all 
property which she owned at the time of the marriage 
and that which she personally acquired thereafter. 

It is also reasonably clear that defendant did not make 
a like disclosure. He makes no disclosure of what was 
done with the several thousand dollars which he claimed 
he had in a safety-deposit box at the bank. 

We think it patent that he did not disclose all of his 
income. 

Defendant at all times mentioned herein was an em- 
ployee of the Diamond Bar, Incorporated. Plaintiff tes- 
tified that he was manager, owned stock in the corpora- 
tion, and was its president. Defendant denied that he 
owned stock in the corporation. He revealed only his in- 
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come from the Diamond Bar in 1954. After withhold- 
ings were taken out, by calculation, his monthly income 
was $377.33. By calculation according to defendant’s 
testimony, he was paying $105 a month child support 
for the children of a former marriage; $25 a month to his 
mother for care of one of the children; $132 a month 
payments on the Cadillac; in excess of $30 a month for 
gasoline for the Cadillac and other cars; and $75 a 
month apartment rent. These items total $367 a month, 
or $10 less than defendant’s disclosed income. The above 
tabulation does not include service charges and new tires 
for the Cadillac; the partial payments made on the tem- 
porary child support award; doctor bills shown to have 
been paid for plaintiff; living expenses; and vacation 
trips, etc. Defendant in his brief claims that these 
payments came from former savings and earnings. The 
record does not disclose the source of the funds. 

In the light of this record we see no reason for re- 
ducing in any way the property awards made by the trial 
court to the plaintiff. There is not here a foundation 
for an alimony award which the plaintiff seeks by cross- 
petition. 

Defendant seeks a reduction in the $50 a month child 
support award to the plaintiff. It is not claimed that 
the amount is excessive. It is the amount that the par- 
ties agreed upon as the sum to be paid for child support 
pending the litigation. Defendant suggests that in the 
future circumstances may “become such that the de- 
fendant cannot or will not pay the support order.” 
He asks that the acreage be awarded to him as assur- 
ance that that contingency may not arise. The trial 
court has full authority to meet that contingency under 
the provisions of the decree and section 42-324, R. R. S. 
1943. 

The trial court ordered the plaintiff to pay the sum of 
$750 to defendant’s attorney and all court costs except 
those then paid by defendant. Plaintiff assigns this as 
error on cross-appeal. The trial court ordered plaintiff 
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to pay her own attorney’s fees. This is not assigned 
as error in the cross-appeal. 

Ordinarily in divorce actions under authority of sec- 
tion 42-308, R. R. S. 1943, attorney’s fees and costs are 
granted to the wife. Where there is no reasonable jus- 
tification for an appeal, we have denied attorney’s fees 
here. See, Eicher v. Eicher, 148 Neb. 173, 26 N. W. 2d 
808; Sell v. Sell, 148 Neb. 859, 29 N. W. 2d 877. We see 
no reasonable justification here for requiring the plain- 
tiff, the successful litigant, to pay attorney’s fees for 
her husband, the unsuccessful litigant. 

The decree of the trial court is affirmed as to all 
matters herein discussed except the allowance of attor- 
ney’s fees to the defendant, and the taxing of costs to 
the plaintiff. As to that the decree is reversed. Attor- 
ney’s fees to the defendant are denied. 

All costs in the district court and in this court are 
taxed to the defendant. 

The cause is remanded to the district court with di- 
rections to render a decree in accord with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED | 
AND REMANDED WITH DIRECTIONS. 


Roy BowEN, APPELLEE, Vv. GEORGE FARRENS ET AL., 


APPELLANTS. 
76 N. W. 2d 417 


Filed April 20, 1956. No. 33922. 


1. Bills and Notes: Evidence. Evidence of a parol agreement en- 
tered into by the makers and the payee of a promissory note 
contemporaneously with or previous to its execution, whereby 
it was attempted to be shown that such note was not to become 
due according to its terms, is incompetent as tending to vary 
or contradict the terms of a written instrument by parol. 

2. Bills and Notes. An oral agreement, made after a promissory 
note was executed, to extend the maturity date thereof, is not 
enforcible where there is no consideration for such agreement. 

3. Evidence. The parol evidence rule is not merely one of evi- 
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dence, but is a rule of substantive law, which declares that 
certain kinds of facts are legally ineffective, and forbids such 
facts to be proved at all. 

4, Fraud. Fraud is never presumed, but must be clearly proved 
in order to entitle a party to relief on the ground that it has 
been practiced on him. 

It is a general rule that fraud must relate to a present 

or preexisting fact, and cannot ordinarily be predicated on 

unfulfilled promises or statements as to future events. 


AppraL from the district court for Burt County: 
ArTHuR C. THOMSEN, JupGE. Affirmed. 


Don S. Farrens and Fred S. Jack, for appellants. 


Spear & Lamme, Ron K. Samuelson, and Keith Hope- 
well, for appellee. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
‘YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


CarTER, J. 

This is a replevin action brought by the plaintiff, 
as mortgagee, against the defendants, as mortgagors, 
for possession of certain farm machinery, livestock, 
grain, and seed. The trial court directed a verdict for the 
plaintiff at the close of all the evidence, and the de- 
fendants appeal. 

The defendants entered into a farm lease with the 
plaintiff on December 23, 1950, which provided that de- 
fendants were to farm certain lands of the plaintiff and 
raise livestock thereon on a “fifty-fifty” arrangement 
for the farm-lease year commencing March 1, 1951. 
The evidence shows that defendants were lacking in 
finances at the time the lease was entered into. The 
plaintiff knew this at the time the lease was made. The 
defendants testified that plaintiff stated he would finance 
them and see them through for the lease period. Plain- 
tiff denied that any such statement was ever made by 
him. 

The evidence shows that defendants had to have a 
lease before they could obtain any credit. It was on 
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this basis that the lease was entered into. Defendants, 
after obtaining the lease, sought a loan with a govern- 
ment loan agency and at the Burt County State Bank. 
They were unsuccessful in obtaining credit from either 
source for the farm operation. Thereafter, plaintiff did 
arrange for credit to be extended to the defendants. 
This was accomplished by plaintiff and defendants going 
to the Farmers and Merchants National Bank, Oakland, 
Nebraska, where a loan of $5,000 was negotiated by the 
defendants on the basis of plaintiff’s credit. A note was 
made out for the $5,000, which was signed by the de- 
fendants and the plaintiff. At the same time plaintiff 
sold certain livestock, machinery, and grain to the de- 
fendants and received a note for $9,034.75 secured by a 
chattel mortgage for such amount on the livestock, ma- 
chinery, grain, and seed then owned by the defendants, 
such lien being subject to the bank’s mortgage for 
$5,000. It is the note and mortgage for $9,034.75, bear- 
ing date of March 5, 1951, which is the subject of the 
present action. The $5,000 note to the bank and the 
$9,034.75 note given the plaintiff each matured on De- 
cember 31, 1951. The note to the bank had been re- 
duced to $2,164 at the time this action was commenced. 
No payments had been made on plaintiff’s note. 

At the trial plaintiff offered in evidence his note and 
mortgage. Defendants admitted their signatures there- 
to. They also testified that they read the note and 
mortgage before they signed them and that they fully 
understood the contents, including the date of maturity. 

The defendants contend that plaintiff stated before 
the execution of the note and mortgage that he would 
finance them and see that they got plenty of money, 
and that he would not foreclose. It is clear, we think, 
that these statements made prior to the making of the 
note and mortgage are merged in those instruments 
and cannot be construed as a condition to the execution 
of the note and mortgage. The statements, even if made, 
were too general as to their terms to constitute an en- 
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forceable agreement. In any event, such statements be- 
ing in parol, cannot have the effect of varying the ma- 
turity date of the instruments. As early as Van Etten 
v. Howell, 40 Neb. 850, 59 N. W. 389, this court has 
held: “The trial court properly ruled that no evidence 
was admissible when offered, and instructed the jury 
that none should be considered which tended to vary or 
contradict the terms of the several notes by showing 
that contemporaneously with making each an oral agree- 
ment was entered into by the makers and payee con- 
tradictory of the terms of such note.” See, also, Leffer- 
dink v. Schmutte, 149 Neb. 695, 32 N. W. 2d 194; Marmet 
v. Marmet, 160 Neb. 366, 70 N. W. 2d 301. 

There is evidence on the part of the defendants that 
plaintiff orally agreed, after the execution of the note 
and mortgage, to extend the time of payment beyond 
the maturity date stated therein. There is no evidence 
of any consideration for any such agreement, In Ap- 
king v. Hoefer, 74 Neb. 325, 104 N. W. 177, this court 
said: “Even if the defendant agreed orally, after the 
contract was executed, that the plaintiffs might have 
a few days after July 10 to meet the payment maturing 
on that date, it was a naked promise, without consider- 
ation, and could not be enforced.” See, also, Roden 
v. Williams, 100 Neb. 46, 158 N. W. 360, L. R. A. 1917A 
415. 

Defendants assert fraud on the part of the plaintiff 
in that the latter made representations that he would 
finance the defendants and not foreclose. Defendants 
further assert that the making of the lease on December 
23, 1950, and the execution of the notes and mortgages 
on March 5, 1951, were all a part of a carefully de- 
signed fraud upon the defendants. They tendered evi- 
dence, which the trial court refused, to the effect that 
plaintiff had followed a similar plan the previous year 
with a different tenant. 

The parol evidence rule is not merely one of evidence, 
but is a rule of substantive law, which declares that 
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certain kinds of facts are legally ineffective, and forbids 
such facts to be proved at all. Theno v. National Assur- 
ance Corp., 133 Neb. 618, 276 N. W. 375. It is also a 
fundamental rule that fraud must relate to a present 
or preexisting fact, and cannot ordinarily be predicated 
on unfulfilled promises, or statements as to future 
events. Theno v. National Assurance Corp., supra. 
The evidence in this case shows that the lease agree- 
ment was entered into on December 23, 1950. There- 
after defendants sought credit to carry on their oper- 
ations at two financial institutions without success. 
Plaintiff did then agree to finance the defendants. He 
signed the defendants’ note at the bank for $5,000 and 
sold them livestock, machinery, and grain, taking their 
note and mortgage for $9,034.75 therefor, which was 
subject to the $5,000 bank loan. It cannot be said that 
plaintiff did not provide substantial finances to these 
defendants. The claim that plaintiff agreed not to fore- 
close was clearly without consideration and unenforc- 
ible, even if made. Such contentions are unenforcible 
under the parol evidence rule. They are not sufficient 
to establish fraud. The fact that plaintiff had a similar 
experience with another tenant the previous year is 
not competent evidence of a design to defraud the de- 
fendants at the inception of the transaction. It could 
have been a coincidence, if true, having no bearing 
whatever on the intentions of the plaintiff in his dealings 
with these defendants. The elements of fraud are lack- 
ing, elements which the defendants must establish to 
sustain fraud as a defense. Rettinger v. Pierpont, 
145 Neb. 161, 15 N. W. 2d 393. There is no competent 
evidence in this record of any representations made by 
the plaintiff upon which defendants had a right to and 
did rely. The defense of fraud was not proved. 

The trial court found that the note and mortgage 
were entitled to be enforced according to their terms as 
a matter of law, and directed a verdict for the plaintiff. 
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The ruling was in all respects correct, and the judg- 
ment of the district court is affirmed. 
AFFIRMED. 


Lioyp M. PETERSON, APPELLANT, Vv. GERALD M. Vasak ET 
AL., APPELLEES, FLOYD PAYNTER ET AL., INTERVENERS- 


APPELLEES. 
76 N. W. 2d 420 


Filed April 20, 1956. No. 33927. 


1. Municipal Corporations. A city is a political subdivision of the 
state, created as a convenient agency for the exercise of the 
governmental powers of the state that are entrusted to it by 
constitutional provision or legislative enactment. 

2. Municipal Corporations: Zoning. A municipality has no inher- 
ent power to enact a zoning ordinance. Its authority to do so 
results from statutory or constitutional authorization. 

3. Constitutional Law: Municipal Corporations. The governmental 
authority known as the police power is inherently an attribute 
of state sovereignty and belongs to subordinate governmental 
subdivisions when and as conferred by the state by its Constitu- 
tion or legislation. 

4. Constitutional Law: Statutes. If an act as originally passed 
was unconstitutional because it contained matter different from 
that expressed in the title, or referred to more than one subject 
matter, it becomes valid law, if otherwise constitutional, on 
adoption by the Legislature and incorporation of it into a 
general revision without reference to the title as originally 
enacted. 


: A litigant who invokes the provisions of a 

statute may not challenge its validity. He may not seek the 

benefit of it and at the same time question its constitutionality. 

6. Municipal Corporations: Zoning. The words of a municipal zon- 
ing ordinance are interpreted according to their natural import 
in common and accepted usage. 


7. If the operation and effect of a zoning ordi- 
nance deprive the owner of the value and use of real estate, 
it creates a specific instance of unnecessary hardship within 
the meaning of section 14-411, R. R. S. 1948. 

8. A board of appeals authorized by section 14- 


408, R. R. S. 1948, is vested with discretion in the determination 
of matters within its province to decide but its acts are judicial 
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in their nature and they are subject to review and reversal if 
they constitute an abuse of discretion and are arbitrary. 


APPEAL from the district court for Douglas County: 
JaMEs M. Patton, JupcE. Reversed and remanded with 
directions. 


Arthur J. Whalen, for appellant. 


Edward F. Fogarty, Bernard E. Vinardi, Neal H. 
Hilmes, and Frost, Peasinger, Meyers & Farnham, for 
appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAucu, JJ. 


BosLauecu, J. 

The subject of this controversy is an application of 
appellant to the building department of the city of 
Omaha for a certificate of occupancy authorizing him 
to improve real estate in the Ist residence district as 
designated by the zoning ordinance of the city for resi- 
dential purposes. The description of the land involved 
is the north 169 feet of Block 10, Ridgewood Addition, in 
Douglas County. It is outside of but within 3 miles 
of the city and is unimproved. An ordinance of the city 
prohibits vacant land within the reach of the ordinance 
to be occupied or used or a building to be erected there- 
on until a certificate of occupancy is issued by the build- 
ing department. 

Appellant bound himself to purchase the land from 
the owner thereof subject however to the ability of 
appellant to secure a certificate of occupancy, hereafter 
designated a certificate, permitting him to erect a house 
of not less than 12,000 square feet upon the premises. 
He applied to the building department of the city for a 
certificate in manner and form as the ordinance required. 
The application was rejected and a certificate was denied 
him. He timely and in legal manner prosecuted an 
appeal from the refusal and denial of the building de- 
partment to the board of appeals of the city. § 14-410, 
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R. R. S. 1943; Roncka v. Fogarty, 152 Neb. 467, 41 N. 
W. 2d 745. The board heard the matter and approved 
the action and decision of the building department. Ap- 
pellant within the time granted by law filed a petition 
in the district court setting forth that the decision of the 
board of appeals was illegal because it or the city had 
no authority over building beyond the limits of the 
city; that the real estate was not within the provisions 
of the zoning ordinance; that the land was owned by 
the vendor, who had contracted to sell and convey it to 
appellant, prior to the passage of the ordinance; that 
the land was prior to the time the ordinance was passed 
owned of record by Adah E. Ward and had been since 
in the same and identical situation, location, and condi- 
tion; that the refusal to issue a certificate sought by him 
was the taking of property without compensation, con- 
trary to the Constitution of Nebraska; that section 14- 
418, R. R. S. 1943, attempts to confer upon the city power 
to regulate all building within 3 miles of its limits; that 
the statute is unconstitutional; and that it violates the 
provisions of the Constitution of Nebraska that no bill 
shall contain more than one subject and the same shall 
be clearly expressed in the title. Appellant implored 
the district court to decree that the action of the build- 
ing department was illegal and that it be required to 
issue to him a certificate for the erection of a dwelling 
on the real estate. 

The members of the board of appeals and the chief 
engineer of the building department were named by 
appellant as defendants in the district court. They by 
answer admitted that appellant had made application 
for a certificate for the premises; that it was refused 
by the building department and the board of appeals; 
and that the action of the former and the decision of the 
latter were each reasonable and in accordance with the 
charter and ordinances of the city. The owners of real 
property adjacent to or near the real estate concerned in 
these proceedings intervened and asserted that appellant 
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did not have a valid contract for the purchase of the 
real estate for which he sought a certificate; that his ap- 
plication was denied because said real estate had less 
than 20,000 square feet as the ordinance required; that 
the building appellant proposed to construct thereon 
did not and could not conform to the setback require- 
ments of the ordinance; and that the decision of the 
board of appeals was regular, legal, and a valid exercise 
of the authority vested in it. The district court found 
that it had not been shown that the board of appeals 
acted illegally in sustaining the action of the building 
department in refusing to issue the certificate sought 
by appellant and it rendered a judgment of dismissal 
of the cause. The defendants and interveners will be 
collectively spoken of herein as appellees. 

The property for which appellant seeks a certificate 
is without the city of Omaha but it is within 3 miles of 
the limits of the city. Appellant asserts that the part 
of the act of the Legislature intended to authorize the city 
to restrict the use of the property concerned in this 
case is invalid. The act referred to was passed in 1925. 
Laws 1925, c. 45, p. 178; §§ 14-401 through 14-418, R. R. 
S. 1943. The section of the act upon which the authority 
of the city to zone the property involved in this cause 
rests provides that the powers granted by the act may 
be exercised over all territory not over 3 miles beyond 
the limits of the city. Laws 1925, c. 45, § 12, p. 186; 
§ 14-418, R. R. S. 1943. The specific claim of invalidity 
of this part of the act is that the subject matter thereof 
had no proper designation or suggestion in the title of 
the bill and that it contained more than one subject 
when it was passed and therefore violated the constitu- 
tional prohibition that no bill shall contain more than 
one subject and the same shall be clearly expressed in 
the title. Art. III, § 14, Constitution of Nebraska. 

If the hypothesis of appellant in this respect is cor- 
rect the ordinance of the city cannot limit or restrain 
the use of the property. A city is a political subdivision 
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of the state, created as a convenient agency for the 
exercise of such governmental powers of the state as 
may be entrusted to it by constitutional provision or 
legislative act. Interstate Power Co. v. City of Ains- 
worth, 125 Neb. 419, 250 N. W. 649; Hanson v. City of 
Omaha, 157 Neb. 403, 59 N. W. 2d 622, supplemental 
opinion, 157 Neb. 768, 61 N. W. 2d 556; State v. Kubik, 
159 Neb. 509, 67 N. W. 2d 755. A municipality has no 
inherent power to enact a zoning ordinance. The power 
to do so results from statutory or constitutional author- 
ization. The governmental authority known as the 
police power is inherently an attribute of state sov- 
ereignty and belongs to subordinate governmental divi- 
sions when and as conferred by the state either through 
its Constitution or by valid legislation. Pettis v. Alpha 
Alpha Chapter of Phi Beta Pi, 115 Neb. 525, 213 N. 
W. 835; City of Omaha v. Glissmann, 151 Neb. 895, 39 
N. W. 2d 828; Clements v. McCabe, 210 Mich. 207, 177 
N. W. 722; Krajenke Buick Sales v. Hamtramck City 
Engineer, 322 Mich. 250, 33 N. W. 2d 781; Annotations, 
86 A. L. R. 659, 117 A. L. R. 1117; 58 Am. Jur., Zoning, 
§ 7, p. 943; 37 Am. Jur., Municipal Corporations, § 277, 
p. 902. 

The statute to which the objection of appellant is 
made was passed in 1925. The title did not mention the 
subject matter of the section assailed. In 1943 the act 
without the title was a part of the authorized revision 
of the statutes of the state. The revision was legally 
adopted by an act of the Legislature. This fact pre- 
vents any reference to or consideration of the title of 
the original bill in a present determination of the consti- 
tutionality of the act. In McGraw Electric Co. v. Lewis 
& Smith Drug Co., Inc., 159 Neb. 703, 68 N. W. 2d 608, 
it is said: “If an act as originally passed was uncon- 
stitutional because it contained matter different from 
that expressed in the title, or referred to more than one 
subject matter, it becomes valid law, if otherwise con- 
stitutional, on adoption by the Legislature and incorpo- 
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ration into a general revision without reference to title 
as originally enacted.” 

Appellant is barred by his acts from asserting that 
the statute referred to above or any part of it is in- 
valid. The ordinance of the city could have no effective- 
ness or validity in the absence of the statute. Appel- 
lant has invoked the provisions of the ordinance in 
these proceedings and by his solicitation of this court 
to order the city to issue the permit he seeks to erect 
a dwelling on the land. A litigant who invokes the 
provisions of a statute may not challenge its validity. 
He may not seek the benefit of it and at the same time 
question its constitutionality. State ex rel. Sorensen 
v. Southern Nebraska Power Co., 131 Neb. 472, 268 
N. W. 284; Federal Farm Mortgage Corp. v. Hughes, 
137 Neb. 454, 289 N. W. 866; Fremont Joint Stock Land 
Bank v. Morse, 137 Neb. 659, 290 N. W. 907; Lackaff v. 
Department of Roads & Irrigation, 153 Neb. 217, 43 
N. W. 2d 576. 

The land with which this cause is concerned is gen- 
erally triangular in shape. The width of it at its south 
boundary is 141 feet. Each of its side lines is 169 feet 
and they converge at the north of the tract not in a 
point but in a rounded portion which forms a circular 
terminus with a 14-foot 6-inch radius where Loveland 
Drive, which is west of the land, and Ridgewood Avenue, 
which is east thereof, merge and form an intersection, 
the south part of which is adjacent to the north part 
of the land. Immediately south and adjoining it is a 
residential property. 

The parties disagree as to whether or not the land in- 
volved herein is a lot within the meaning of the ordi- 
nance. The relevant part of the definition of a lot 
as stated therein is: ‘Land occupied or to be occupied 
by a building and its accessory buildings together with 
such open spaces as are required under this ordinance 
and having its principal frontage upon a public street 
or officially approved place.” The land is not a platted 
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lot but it is the remainder of a platted block after the 
other parts of the block were sold and conveyed during 
or before August 1939. Appellees say that a lot within 
the meaning of the ordinance means a platted lot. This 
is contrary to its terms. Its language is that a lot is 
land occupied or to be occupied by a building with open 
spaces required by the ordinance and with the principal 
frontage upon a public street or officially approved 
place. The location concerned in these proceedings is 
land substantially surrounded by public streets and it 
is all open space. Whether or not a residence build- 
ing can be constructed on it with the open spaces re- 
quired by the ordinance is a problem presented by this 
cause. The words of a municipal zoning ordinance are 
interpreted according to their natural import in com- 
mon and accepted usage. Commissioners of Public 
Works v. Cities Service Oil Co., 308 Mass. 349, 32 N. E. 
2d 277; Foster v. Mayor of Beverly, 315 Mass. 567, 53 
N. E. 2d 693, 151 A. L. R. 737; City of St. Paul v. Haug- 
bro, 93 Minn. 59, 100 N. W. 470, 66 L. R. A. 441, 106 Am. 
S. R. 427, 2 Ann. Cas. 580; 37 Am. Jur., Municipal Cor- 
porations, § 187, p. 826. The ordinance was not in- 
tended to be restricted in its operation to land that had 
been formally platted as a lot or lots. 

The ordinance requires a minimum lot area of 20,000 
square feet per family except a lot having less than 
the minimum area of record at the time of the effective 
date of the ordinance may be occupied by a single fam- 
ily dwelling if all the applicable yard regulations are 
observed. The land concerned in this cause has existed 
in all respects as it is now since August 1939. It is and 
has been owned by and of record in the name of Adah 
E. Ward subject only to the contract for the sale of it 
to appellant. The ordinance became effective March 
1, 1945. The area of the land is 13,619 square feet. 
Appellant desires and seeks permission to build there- 
on a single-family dwelling. It is clear therefore that if 
appellant can comply with applicable yard require- 
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ments he should be issued a certificate allowing him 
to occupy this land by a single-family dwelling. The 
regulations of the ordinance in this respect are gen- 
erally that there should be a front yard with a minimum 
depth of 75 feet, a rear yard of not less than 25 feet, 
and “* * * there shall be a side yard of not less than 
25 feet in width on each side of the building; Provided, 
However, that a lot having a width of 110 feet, or less, 
and of record at the time of the effective date of (the) 
Ordinance * * *, there shall be a side yard on each side 
of the building equal to not less than 15 per cent of the 
average width of the lot, but in no case less than ten 
feet.” The part of the quoted provision following the 
semicolon has no relevancy to this cause. 

The record exhibits a drawing by an architect de- 
picting an area of the land 63 feet wide at the south, 
63 feet in length from south to north, and 21 feet 
wide at the north. It is 75 feet from the north ter- 
minus of the land to the north line of the area, 25 feet 
from its east line to the east property line, 25 feet from 
its west line to the west property line of the land, and 
35 feet from the south line of the area to the south line 
of the land. The drawing shows the floor plan for a 
single-family dwelling and a garage within the area 
depicted on the drawing and described above. 

Appellees argue that if the north terminus of the 
land in question is considered its north boundary it 
does not have its principal frontage upon a street or 
an officially approved place; that the rounded portion 
of the triangular tract of land though it is bounded 
by an intersection of streets cannot be said to be front- 
ing on a street or an officially approved place; neither 
can it be considered the principal frontage since either 
side of the land is greater in length than the portion of 
the land at its north terminus. This argument is not 
convincing. The front of the property or the principal 
frontage thereof is not required to be the north part 
of it. The principal frontage spoken of in the ordinance 
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is related to the land and has no application to the 
front of any building placed thereon. The ordinance 
speaks of the land to be occupied by a building “having 
its principal frontage upon a public street or officially 
approved place.” The land has all of its frontage on 
streets or an intersection of streets, except the south 
boundary. This property has an east frontage on 
Ridgewood Avenue of 169 feet and a west frontage of 
equal distance on Loveland Drive. It has principal 
frontage on two streets. The ordinance recognizes that 
the provision concerning principal frontage of a lot has 
no relation to the front of a building thereon by the 
provision of the ordinance, in another connection, that 
the front yard shall be adjacent to the street upon which 
the front of the building faces. The ordinance makes 
no requirement that the front of the building shall face 
the principal street frontage of the lot. 

It is insisted by appellees that the land is on the in- 
tersection of two streets and is therefore a corner lot; 
that the requirements of the ordinance are applicable 
thereto that when a corner lot is used for residence 
purposes, without regard to the way the dwelling faces, 
one street side yard shall comply with the front yard 
setback requirements of the district and the other street 
side yard shall be not less than one-half of the front 
requirement for residences fronting upon such street; 
that one street side yard would have to be not less than 
3744 feet; and that it is impossible for appellant to 
satisfy this requirement. The foregoing is contrary to 
what was produced at the trial. The record was made by 
the appellees to say that the land involved in this cause 
is not strictly a corner lot but that it is a sort of hybrid; 
that the ordinance was written with an eye to lots of 
regular shape and that is quadrilateral and not triangu- 
lar; that the situation presented by this lot is a typical 
one for which the law provides a board of appeals to 
treat the peculiar problems that arise on a lot which is 
not quadrilateral; and that it is proper to have equal 
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side yards in a case like this. The ordinance does not 
describe or define a corner lot. It is a permissible con- 
clusion that the land is not, within the meaning of the 
provisions of the ordinance, a corner lot. 

If the limitations and requirements of the ordinance 
are applicable to the land involved and have the effect 
ascribed to them by appellees, the land is rendered by 
the ordinance unusable, is deprived of any practical 
economic use, and has no value. Appellees do not dis- 
pute this result but they comment “* * * that the situa- 
tion is not very pleasant * * *”; that Adah E. Ward, the 
vendor of appellant, owned this and other land in the 
block; that she sold and conveyed all of it but the 
land involved in this cause which she retained for specu- 
lative purposes; that she thereby caused the situation; 
and that neither she nor her vendee has any escape 
from the disaster. This is not quite the situation. This 
land was separated from the other land in 1939. It 
was then owned of record by Adah E. Ward and has 
since been in identical condition and ownership, except 
for the contract of sale. The ordinance became effec- 
tive March 1, 1945. The predecessor in title of appel- 
lant did not take and hold the title with notice, con- 
structive or otherwise, that an ordinance would be 
passed thereafter that would render her land without 
value or use. It may not be said that appellant or his 
predecessor in title acquired a tract of land and there- 
after made such use of a part thereof as left the re- 
mainder unavailable for economic use under the then 
effective zoning ordinance. Appellant and his vendor, 
as the situation now exists, are deprived of any prac- 
tical use or value of the land. This is an unnecessary 
hardship, not of their making, and the deprivation does 
not bring to other properties a commensurate advantage. 
It does not necessarily follow that the ordinance should 
be for that reason adjudged invalid. The statute makes 
provision for appropriate relief in such a specific case. 
§ 14-411, R. R. S. 1943. Permission for the proposed 
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use of the land will not be contrary to the public in- 
terest or welfare. It will be in harmony with the intent 
of the ordinance and it will not alter the essential char- 
acter of the neighborhood. The record is not made to pro- 
claim that the value of the other property will be preju- 
diced by the proposed use of the land or that the rights or 
interests of other persons will be injuriously affected. 

The criterion of unnecessary hardship is that the use 
restriction, viewing the property in the setting of its en- 
vironment, is so unreasonable as to constitute an arbi- 
trary and capricious interference with the basic right of 
private property; or that there is convincing proof that it 
is impossible to use the property for a conforming pur- 
pose; or that there are factors sufficient to constitute 
such a hardship that would in effect deprive the owner 
of his property without compensation. An unneces- 
sary hardship exists when all the relevant factors taken 
together convince that the plight of the location con- 
cerned is unique in that it cannot be put to a conform- 
ing use because of the limitations imposed upon the 
property by reason of its classification in a specific 
zone. Annotation, 168 A. L. R. 13; 58 Am. Jur., Zoning, 
§ 203, p. 1050. 

The purpose of a provision authorizing the granting 
of relief in a specific case of hardship is to permit the 
amelioration of the rigors of necessarily general regu- 
lations by eliminating the necessity of a slavish adher- 
ence to the precise letter of the limitations where in a 
given case little or no good on the one side and undue 
hardship on the other would result from a literal en- 
forcement and to protect the ordinance against attack 
on the ground of unreasonable interference with private 
rights. Lee v. Board of Adjustment, 226 N. C. 107, 37 
S. E. 2d 128, 168 L. R. A. 1; Annotation, 168 A. L. R. 13. 

Schaible v. Board of Adjustment, 134 N. J. Law 473, 
49 A. 2d 50, was concerned with the situation that the 
owners of real estate made application for and were 
refused a permit under a zoning ordinance to construct 
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a building on their premises for office and storage pur- 
poses to be used in the conduct of their business. The 
real estate without the permit was unusable, had no 
practical economic use, and was substantially without 
value. The refusal of the permit by the board of ad- 
justment was determined by the court to have been 
arbitrary and capricious and it directed that a permit be 
issued to the applicants. The opinion of the court con- 
tains the following: “Prosecutors acquired title to the 
property on January 6th, 1945, for the purpose of doing 
that which they now ask permission to do. They took 
with constructive knowledge of the ordinance restric- 
tions as amended in 1936, but their predecessors in title 
who acquired the rear lands in 1926 did not so take. It 
may not be said that prosecutors, or any of their 
predecessors in title, acquired a tract of land and there- 
after made such use of a part thereof as left the remain- 
der unavailable for economic use under the then effec- 
tive zoning ordinance. * * * It is prosecutors’ conten- 
tion that the zoning provisions enacted in November 
of 1936 so restrict the lands as to amount to a prac- 
tical confiscation. * * * As things now are, prosecutors 
are deprived of any practical economic use of their 
property—an unnecessary hardship because the depri- 
vation does not bring to other properties a commensurate 
advantage. It does not necessarily follow that the 
ordinance is, for that reason, void. Provision is made for 
such a specific case by R. S. 40:55-39d * * *. That au- 
thority is discretionary, but the Board sits in quasi- 
judicial capacity and its acts or omissions are subject to 
review when they so violate the demands of right and 
justice as to constitute an abuse of discretion. Brandon 
v. Montclair, 124 N. J. L. 135; affirmed, 125 Id. 367. 
We think that the moving of prosecutors’ business a 
distance of 200 feet to a structure built in accordance 
with the submitted plans and to be used as forecasted 
by the proofs will not be contrary to the public inter- 
est and will not seriously impair the pleasurable and 
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profitable use of the neighborhood residence properties; 
that, on the contrary, owing to the special conditions, 
a literal enforcement of the provisions of the ordinance 
will result in unnecessary hardship and that the spirit of 
the ordinance will be observed and substantial justice 
done by allowing the variance.” 

The circumstances of this case showing a deprivation 
of the value and use of valuable real property estab- 
lish a specific instance of unnecessary hardship within 
the meaning of the statute. § 14-411, R. R. S. 1943. 

The appeal in this court is tried de novo upon the 
record. This court must reach an independent con- 
clusion. The board of appeals is vested with discretion 
in the disposition of matters within its province to de- 
cide but the acts of the board are in their nature judicial 
and they are subject to review and reversal when they 
constitute an abuse of discretion and are arbitrary. 
§ 14-414, R. R.S. 1943; Roncka v. Fogarty, supra; Schaible 
v. Board of Adjustment, supra; Lee v. Board of Adjust- 
ment, supra; 58 Am. Jur., Zoning, § 229, p. 1061. The 
action of the board of appeals in this case was an abuse 
of discretion, arbitrary, and illegal. 

The judgment should be and it is reversed and the 
cause is remanded with directions to the district court 
for Douglas County to render a judgment reversing the 
decision of the board of appeals of the city of Omaha in 
this cause and ordering it to grant and issue to appellant 
a certificate of occupancy of the land involved herein, 
authorizing appellant to construct a single-family dwell- 
ing on the part of the land designated on the drawing 
of the architect in evidence in this cause as exhibit 3 
and described thereon as 63 feet wide at the south, 63 
feet long from south to north, and 21 feet wide at the 
north, except, if appellant desires, he may construct 
the south part of the dwelling 25 feet north of the south 
boundary line of the land instead of 35 feet north of 
said boundary line as it is indicated on the drawing. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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C. E. RIcE, APPELLANT, v. JOHN J. MCGRATH, APPELLEE. 


10. 


76 N. W. 2d 428 
Filed April 20, 1956. No. 33955. 


Courts: Appeal and Error. By statute, either party may appeal 
from the judgment of the county court in the same manner as 
provided by law in cases tried and determined by justices of the 
peace. 

By statute, in all cases of appeal from the 
county court, the plaintiff shall, within 50 days from and after 
the rendition of the judgment in the said court, file his petition 
as required in civil cases in the district court. 

By statute the plaintiff in the county court 
on appeal to the district court shall be the plaintiff therein 
and the parties shall proceed, in all respects, in the same manner 
as though the action had been originally instituted in such court. 
Courts. The term “discretion” denotes the absence of a hard 
and fast rule. 

When the term “discretion” is invoked as a guide to 
judicial action it means a sound discretion, not exercised arbi- 
trarily or willfully, but with regard to what is right and equi- 
table under the circumstances and the law, and directed by the 
reason and conscience of the judge to a just result. 

Replevin. There is no distinction between an appeal in a re- 
plevin action and any other civil case from the county court to 
the district court within the contemplation of section 27-1306, R. 
R. S. 1943. 

In a replevin action the failure of the plaintiff to prose- 
cute his action to final judgment can in no sense deprive the 
defendant of his right to have the possession of the property 
determined. It is the final judgment that determines the rights 
of the parties. 

If the plaintiff fails to prosecute his action to final 
judgment, the court should permit the defendant to proceed 
with the trial on his part, and thereupon to render judgment 
according to the testimony. 

Where a plaintiff has failed to prosecute his action 
to. final judgment, the defendant has the right under sections 
25-10,102 and 25-10,104, R. R. S. 1948, to have his title and the 
right of possession of the property replevied adjudicated and 
determined. 

The failure of the plaintiff to prosecute his action to 
final judgment in replevin will not oust the court of jurisdic- 
tion to retain the cause and render the proper judgment upon the 
proofs taken. 
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ApPEAL from the district court for Johnson County: 
VIRGIL FALLOON, JuDGE. Affirmed in part, and in part 
reversed and remanded with directions. 


Dredla & Dredla, Van Pelt, Marti & O’Gara, and Ber- 
nard L. Packett, for appellant. 


Philip F. Nestor, Jr., and Ginsburg, Rosenberg & Gins- 
burg, for appellee. 


Heard before Srmmons, C. J., MESSMoRE, YEAGER, 
CHAPPELL, WENKE, and Bostaucu, JJ. 


MEsSSMoRE, J. 

This is an action in replevin commenced in the county 
court of Johnson County by C. E. Rice, plaintiff, to re- 
cover possession of a certain polled Hereford bull, 
against John J. McGrath, defendant, for wrongfully 
detaining said bull in his possession, or for the value 
of the bull if the same was not returned, and for dam- 
ages and costs expended by the plaintiff. The property 
was taken under the writ of replevin and delivered to 
the plaintiff. Issues were joined, the parties waived 
a jury, and the case was tried to the court. The court 
entered judgment that the plaintiff have possession of 
the polled Hereford bull, defendant to pay all costs of 
the action. 

The defendant appealed to the district court and 
filed a transcript of the proceedings of the county court 
in the district court on September 10, 1954. There were 
proceedings had with reference to the appeal bond and 
a new appeal bond was furnished and approved by the 
clerk of the district court as ordered by the trial judge. 

The defendant filed a motion for judgment on March 
31, 1955. The motion requested the court to order re- 
turned to the defendant the polled Hereford bull, the 
subject matter of the action, and alleged that the plain- 
tiff had failed to file a petition on appeal or to make any 
showing of cause which would warrant the court in ex- 
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tending or granting the plaintiff additional time within 
which to file his petition. 

On April 6, 1955, the plaintiff filed an application set- 
ting forth the reasons why he did not file his petition 
within 50 days from the date of the rendition of the 
judgment in the county court, alleging that the plaintiff 
was a nonresident of Johnson County, a _ practicing 
physician and surgeon, and operating extensive livestock 
and farming operations, interested in other matters, dif- 
ficult to contact, and could not be interviewed; that the 
plaintiff’s lawyer was unable, by reason of extensive 
business commitments away from home, to give the 
matter attention; that he was sick during the time; that 
after the appeal was filed by the defendant, objection 
to the appeal bond filed by the defendant was made and 
the trial court ordered the defendant to file a new bond; 
that on December 13, 1954, pursuant to a motion made 
by defendant, the defendant was allowed to have access 
to the bull involved in this action and to inspect the 
animal; and that plaintiff’s counsel was of the opinion 
that such trial would be had on the pleadings from the 
court below and that it was not necessary for the plain- 
tiff in the court below to file a petition in the district 
court within 50 days of the rendition of the judgment 
or at any other time unless he desired to do so to sup- 
plement or amplify the allegations in the petition filed 
in the court below. The plaintiff tendered with this 
application his petition and asked leave to file the same 
forthwith. 

On May 9, 1955, the trial court sustained the motion of 
the defendant for judgment, denied the application of 
the plaintiff for leave to file petition out of time, ordered 
the plaintiff to return the subject matter of this action 
to the defendant, and taxed the costs of the action against 
the plaintiff. 

The plaintiff filed a motion for new trial. The mo- 
tion for new trial was overruled, and the plaintiff 
appeals. 
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The principal question for determination is whether 
or not the trial court abused its judicial discretion in 
denying the application of the plaintiff for leave to file 
his petition out of time. In addition the plaintiff assigns 
as error that there was error in the proceedings, by 
‘which the plaintiff was prevented from having a fair 
trial. 

In determining this appeal it is necessary to consider 
the following statutory provisions. 

Section 24-544, R. R. S. 1943, provides in part: “* * * 
either party may appeal from the judgment of the 
county court, in the manner as provided by law in 
cases tried and determined by justices of the peace.” 

Section 27-1306, R. R. S. 1943, provides: “In all 
cases of appeal from the county court or a justice of 
the peace, the plaintiff in the court below shall, within 
fifty days from and after the date of the rendition of 
the judgment in the court below, file his petition as 
required in civil cases in the district court, and the 
answer shall be filed and issue joined as in cases com- 
menced in such appellate court.” 

Section 27-1305, R. R. S. 1943, provides: “The plain- 
tiff in the court below shall be the plaintiff in the dis- 
trict court; and the parties shall proceed, in all respects, 
in the same manner as though the action had been 
originally instituted in such court.” 

The judgment in the instant case was rendered in 
the county court on September 2, 1954. The 50-day 
period allotted the plaintiff by section 27-1306, R. R. S. 
1943, after the date of the rendition of the judgment in 
the county court to file his petition as required in the 
district court, would expire on October 22, 1954. The 
plaintiff’s application to file his petition in the district 
court was made on April 6, 1955, or 166 days from and 
after the time he was required to file said petition in 
the district court under the provisions of section 27- 
1306, R. R. S. 1948. 

This brings us to the plaintiffs contention that the 
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trial court abused its judicial discretion in denying the 
plaintiff's application for leave to file his petition out 
of time. We have previously set forth the grounds on 
which the plaintiff claims he was prevented from filing 
his petition in time. 

The term “discretion” denotes the absence of a hard 
and fast rule. When invoked as a guide to judicial 
action it means a sound discretion, that is to say, a 
discretion exercised not arbitrarily or willfully, but 
with regard to what is right and equitable under the 
circumstances and the law, and directed by the reason 
and conscience of the judge to a just result. See, Lang- 
nes v. Green, 282 U. S. 531, 51 S. Ct. 243, 75 L. Ed. 520; 
Pettegrew v. Pettegrew, 128 Neb. 783, 260 N. W. 287; 
First Trust Co. v. Thompson, 147 Neb. 366, 23 N. W. 
2d 339. 

As we review the application of the plaintiff for leave 
to file his petition out of time and the reasons set forth 
therein, we conclude that the trial court did not abuse 
its judicial discretion and the plaintiffs contention is 
without merit. 

As to whether or not section 27-1306, R. R. S. 1943, 
applies to replevin actions, we conclude that it does. 

In Scott v. Burrill, 44 Neb. 755, 62 N. W. 1093, what 
is now section 27-1307, R. R. S. 1943, which appears in 
the same article in the statutes under “Appeals” as 
section 27-1306, R. R. S. 1943, was under consideration. 
It was said: “The above rule applies to actions of re- 
plevin before a justice of the peace, as well as to all 
other civil causes determined in justice courts.” The 
same thing would be true with reference to the county 
court where a replevin action is tried. 

And as stated in 2 Fisher, Courts of Limited Juris- 
diction, § 391, p. 720, referring to replevin actions: “The 
procedure for appeal is the same as in other civil cases.” 
So, there is no distinction between an appeal in a re- 
plevin action and any other civil case from the justice 
court or the county court to the district court within the 
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contemplation of section 27-1306, R. R. S. 1943. 

The trial court in its decree sustained the motion of 
the defendant for judgment, and did not nonsuit the 
plaintiff as contended for by him in his brief, but denied 
his application to file his petition out of time in a re- 
plevin action. We deem the following applicable in 
determining this appeal. 

In Moore & Cozine v. Herron, 17 Neb. 697, 24 N. W. 
425, it is said: ‘Where property has been taken under 
a writ of replevin, either party may have the right to 
the possession determined, and a dismissal of the action 
by the other will not deprive him of that right.” It 
can safely be stated that the failure of the plaintiff to 
prosecute his action to final judgment can in no sense 
deprive the defendant of his right to have the possession 
of the property determined. See § 25-10,102, R. R. S. 
1943. The court further said: “It is the final judgment 
that determines the rights of the parties and not the 
mere delivery of the property under the writ.” In 
this connection, appeal having been taken by the de- 
fendant in the instant case, there is no final judgment 
that determines the rights of the parties. The court 
further stated: “If the plaintiff fails to prosecute, the 
court should permit the defendant to proceed with the 
trial on his part, and thereupon to render judgment 
according to the testimony.” 

As held in Garber v. Palmer, Blanchard & Co., 47 
Neb. 699, 66 N. W. 656: ‘When a plaintiff in replevin 
who has obtained the property fails in his proof or 
fails to prosecute the action, the defendant is entitled 
to judgment, and to a trial of his right of property or 
possession, for the purpose of establishing his damages.” 
In the opinion the court said: “In case the plaintiff, 
by failure of evidence, or by failure to prosecute his 
case, fails to establish such affirmative right in him- 
self the defendant is entitled to the procedure accorded 
by section 190, not for the purpose of establishing his 
right, but for the purpose of assessing his damages.” 
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We make reference to section 25-10,102, R. R. S. 1943, 
which provides as follows: “If the property has been 
delivered to the plaintiff, and judgment be rendered 
against him on demurrer, or if he otherwise fail to prose- 
cute his action to final judgment, the court shall, on 
application of the defendant or his attorney, impanel a 
jury to inquire into the right of property and right of 
possession of the defendant to the property taken. If the 
jury shall be satisfied that said property was the proper- 
ty of the defendant at the commencement of the action, 
or if they shall find that the defendant was entitled to 
the possession only of the same at such time, then, and 
in either case, they shall assess such damages for the 
defendant as are right and proper; for which, with costs 
of suit, the court shall render judgment for the defend- 
ant.” (Emphasis supplied.) 

Section 25-10,103, R. R. S. 1943, provides: “In all cases, 
when the property has been delivered to the plaintiff, 
where the. jury shall find upon issue joined for the de- 
fendant, they shall also find whether the defendant had 
the right of property or the right: of possession only, at 
the commencement of the suit; and if they find either in 
his favor, they shall assess such damages as they think 
right and proper for the defendant; for which with 
costs of suit, the court shall render judgment for the 
defendant.” 

Section 25-10,104, R. R. S. 1943, provides in part: 
“The judgment in the cases mentioned in sections 25- 
10,102, 25-10,103 * * * shall be for a return of the prop- 
erty or the value thereof in case a return cannot be 
had, or the value of the possession of the same, and for 
damages for withholding said property and costs of suit.” 

The above sections of the statutes are applicable 
under the circumstances as presented on this appeal. 

In Vose v. Muller, 48 Neb. 602, 67 N. W. 598, the court 
said: “The dismissal of an action by a plaintiff is mani- 
festly a failure to prosecute the same to final judgment, 
within the meaning of said section 190, and in such 
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case, if the possession of the property has been delivered 
to the plaintiff by virtue of the order of replevin, the 
defendant has the undoubted right, under said sections 
190 and 191la, to have his title and the right of posses- 
sion of the property replevied adjudicated and de- 
termined in that action. The filing of a dismissal by 
the plaintiff in replevin will not oust the court of juris- 
diction to retain the cause and render the proper judg- 
ment upon the proofs taken.” 

Sections 190, 191, and 191a mentioned in the foregoing- 
cited cases are contained in the Code of Civil Procedure 
and now are referred to as sections 25-10,102, 25-10,103, 
and 25-10,104, R. R. S. 1943. 

In view of the foregoing authorities we affirm the trial 
court’s judgment in denying the application of the plain- 
tiff to file his petition out of time. We reverse the 
judgment of the trial court in ordering the return of the 
property to the defendant, and remand the cause with 
directions to proceed in conformity with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
CarTER, J., participating on briefs. 


Joun L. HIpsteEy, ADMINISTRATOR WITH WILL ANNEXED 
OF THE ESTATE OF CAROLINE E. HIPSLEY, DECEASED, 


APPELLANT, V. SUSIE HIPSLEY, APPELLEE. 
76 N. W. 2d 462 


Filed April 27, 1956. No. 33876. 


1. Appeal and Error. It is the duty of this court in an equity 
case to try the issues de novo and to reach an independent deci- 
sion without being influenced by the findings of the trial court 
except if the evidence is in irreconcilable conflict this court 
may consider that the trial court saw the witnesses, observed 
their manner of testifying, and accepted one version of the 
facts rather than the opposite. 

2. Deeds. Whether or not a deed has been delivered is largely 
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a question of intent to be determined by the facts and circum- 
stances of the particular. case. 

No particular act or form of words is necessary to 
constitute a delivery of a deed. Anything done by the grantor 
from which it is apparent that a delivery was intended, either 
by words or acts, or both combined, is sufficient. 

The possession of a deed by the grantee, in the ab- 
sence of opposing circumstances, is prima facie evidence of 
delivery, and the burden of proof is on him who disputes this 
presumption. 

If a deed fully executed is found in the possession of 
the grantee, it is presumed to have been delivered by the 
grantor, and accepted by the grantee, at the date of its execution. 
. In a suit to set aside deed to defendant for want of 
delivery, plaintiff has the burden of proving nondelivery of 
deed and producing evidence to overcome presumption of delivery 
due to defendant’s possession of deed. 

This presumption is not conclusive, but raises a strong 
implication, which can only be overcome by clear and satisfactory 
proof. 


AppEAL from the district court for Custer County: 
ExprivcE G. REED, Jupce. Affirmed. 


Evans & Evans and L. H. Henderson, for appellant. 
Johnson & Des Jardien, for appellee. 


Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


MESSMORE, J. 

This is an action brought in the district court for 
Custer County by John L. Hipsley, administrator with 
the will annexed of the estate of Caroline E. Hipsley, 
deceased, as plaintiff, against Susie Hipsley, defendant. 
The purpose of the action is to obtain a declaratory 
judgment to the effect that the bequest and devise to 
Harry Hipsley, deceased, in the last will and testa- 
ment of Caroline E. Hipsley, deceased, are invalid; that 
the real estate therein devised should descend under 
the intestate laws of this state to the heirs at law of 
Caroline E. Hipsley, deceased; that the deeds of con- 
veyance referred to in paragraph 7 of said last will and 
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testament fail for lack of delivery; and that the title 
to the real estate set forth in paragraph 4 of the will 
be quieted and confirmed as against any claim of Susie 
Hipsley, in John L. Hipsley and Emma L. Henderson 
the only heirs at law of Caroline E. Hipsley, deceased. 

The trial court entered judgment dismissing the 
plaintiff’s amended petition; quieted title in Susie Hips- 
ley, defendant, to the lands described in the deeds, hold- 
ing that there had been a delivery of said deeds to the 
defendant’s husband, Harry Hipsley, by Caroline E. 
Hipsley during her lifetime; and granted the defendant 
Susie Hipsley a homestead in certain land. The plain- 
tiff filed a motion for new trial. Upon the overruling 
of this motion, the plaintiff appeals. 

The following facts are admitted in the pleadings 
and are not in dispute in the record: That John L. 
Hipsley is the administrator with the will annexed of 
the estate of Caroline E. Hipsley; that under the terms 
of the last will of Caroline E. Hipsley, deceased, the fol- 
lowing described real estate situated in Custer County 
was devised and bequeathed to Harry Hipsley, deceased, 
a son of Caroline E. Hipsley: The northwest quarter 
of Section 21, and the east half of Section 21, Township 
19 North, Range 20, and Lots 3 and 4 and the south 
half of the northwest quarter of Section 4, Township 
15 North, Range 23 West of the 6th P. M., in Custer 
County, and all of the southeast quarter of Block 1 in 
the original town of Broken Bow; that Harry Hipsley 
died on December 17, 1951, his sole and only heirs at 
law being his widow, Susie Hipsley, and his mother, 
Caroline E. Hipsley; that the only heirs at law of Caro- 
line E. Hipsley, deceased, were John L. Hipsley, a son, 
and Emma L. Henderson, a daughter; that Caroline E. 
Hipsley, deceased, during her lifetime, executed deeds 
conveying the following real estate to Harry Hipsley, 
deceased: The east half of the southeast quarter of 
Block 1 of the original town of Broken Bow, the north- 
west quarter of Section 21, Township 19 North, Range 
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20 West of the 6th P. M., in Custer County, the east half 
of Section 21, Township 19 North, Range 20, Lots 3 and 
4, and the south half of the northwest quarter of Sec- 
tion 4, Township 15 North, Range 23 West of the 6th 
P. M., and the west half of the southeast quarter of 
Block 1 in the original town of Broken Bow; and that 
paragraph 7 of the last will of Caroline E, Hipsley, de- 
ceased, states: “I have heretofore executed and deliv- 
ered the deeds conveying to each of my children the 
lands I want each of them to have and receive.” 

The plaintiff’s amended petition alleged that Caroline 
E. Hipsley, deceased, at no time during her lifetime 
made delivery of said deeds to her son Harry Hipsley, 
but at all times exercised absolute and exclusive con- 
trol over said deeds of conveyance and over said real 
estate; that said deeds were in her possession on the 
day of her death, and were null and void for lack of 
delivery; that paragraph 7 of the will of Caroline E. 
Hipsley, deceased, in the language as stated previously, 
cast a cloud upon the title to the above described real 
estate; and that Susie Hipsley now claims an interest 
in and to said real estate by virtue of said deeds to 
Harry Hipsley and paragraph 7 of the last will of Caro- 
line E. Hipsley, deceased. 

The defendant’s answer to the plaintiff’s amended 
petition specifically denies the above as set forth there- 
in. In addition, the answer alleges that Caroline E. 
Hipsley died on June 22, 1953, a resident of Custer 
County; that she left a last will which was duly ad- 
mitted to probate in the county court of Custer County; 
that on September 26, 1940, Caroline E. Hipsley con- 
veyed the east half of the southeast quarter of Block 1 
of the original town of Broken Bow to Harry Hipsley; 
that on September 27, 1940, she conveyed the northwest 
quarter of Section 21, Township 19 North, Range 20 
West of the 6th P. M., in Custer County to Harry Hips- 
ley; that on June 20, 1947, she conveyed the east half 
of Section 21, Township 19 North, Range 20, Lots 3 and 
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4, and the south half of the northwest quarter of Sec- 
tion 4, Township 15 North, Range 23 West of the 6th P. 
M., and the west half of the southeast quarter of Block 
1, in the original town of Broken Bow, to Harry Hipsley; 
that said deeds were delivered, and constituted a con- 
veyance of the lands described therein; that the last will 
and testament of Caroline E. Hipsley acknowledges and 
verifies the execution and delivery of the said deeds 
and the conveyance of the said real estate to Harry 
Hipsley; that upon his death, the real estate herein- 
before described and previously conveyed to him by 
Caroline E. Hipsley, descended to and vested in his 
widow, Susie Hipsley, and his mother Caroline E. Hips- 
ley in equal shares and proportion; that this answering 
defendant is entitled to have her share, interest, and 
title confirmed in her as the owner of an undivided half 
share and proportion thereof, and in addition is en- 
titled to have set aside to her as a homestead and her 
right to the use, benefit, and income of the property 
described as follows: All of the southeast quarter of 
Block 1 in the original town of Broken Bow, set aside 
for her use, benefit, and control; and that this answer- 
ing defendant is entitled to a partition of said real estate 
in the manner provided for by law. The prayer of 
the answer was in accordance with the allegations 
thereof. 

The will of Caroline E. Hipsley, deceased, insofar as 
necessary to consider on this appeal, provides as fol- 
lows: The second paragraph provided that after the 
payment of such funeral expenses and debts, she gave 
and devised to her son, John L. Hipsley, the follow- 
ing described real estate: The southeast quarter of 
Section 34, Township 18 North, Range 23, the north- 
west quarter of Section 9, and the north half of the 
southeast quarter and the northeast quarter of Section 
16, Township 17 North, Range 22, except a parcel pre- 
viously deeded to said John L. Hipsley and described 
as follows: Commencing at the northwest corner of 
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the northeast quarter of Section 16, Township 17 North; 
Range 22, thence running east 40 rods on north line of 
said Section 16, thence south 80 rods, thence west 40 
rods, thence north 80 rods to the place of beginning, 
containing about 20 acres, and the south half of the south- 
west quarter of Section 17, Township 17 North, Range 
22, all west of the 6th P. M., in Custer County. 

The third paragraph of the will gave and devised to 
her daughter, Emma Henderson, the following described 
real estate: The northeast quarter of Section 33, Town- 
ship 17 North, Range 18, and the north half of the south- 
west quarter of Section 17, Township 17 North, Range 
22, the southeast quarter of Section 8, and the northwest 
quarter and the west half of the northeast quarter, and 
west half of the southeast quarter of Section 17, Town- 
ship 17 North, Range 22, all west of the 6th P. M., in 
Custer County, Nebraska, and the east half of the north- 
east quarter of Block 1 in the original town of Broken 
Bow. 

The fourth paragraph of the will gave and devised to 
her son, Harry Hipsley, the following described real 
estate: The northwest quarter of Section 21, and the 
east half of Section 21, Township 19 North, Range 20, 
and Lots 3 and 4, and the south half of the northwest 
quarter of Section 4, Township 15 North, Range 23 West 
of the 6th P. M., in Custer County, and all of the south- 
east quarter of Block 1 in the original town of Broken 
Bow. 

The fifth paragraph of the will relates to an intended 
devise of certain land to John L. Hipsley which was 
sold. The terms of the sale were stated therein and the 
amount received, and then John L. Hipsley was to re- 
ceive the full purchase price received from the sale of 
the land by turning over to him certain War Savings 
Bonds and $800 evidenced by a note, or the proceeds 
therefrom if said note had been paid, in lieu of said land 
as described in this paragraph. 

The sixth paragraph of the will provided that the 
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rest, remainder, and residue of the property owned by 
the testatrix at the time of her death was devised and 
bequeathed to her children, John L. Hipsley, Emma 
Henderson, and Harry Hipsley, share and share alike. 

The seventh paragraph of the will provided: “I have 
heretofore executed and delivered deeds conveying to 
each of my children the lands I want each of them to 
have and receive.” 

This instrument was signed on July 21, 1949, wit- 
nessed by six witnesses, and was filed in the county 
court on March 31, 1954. 

With reference to the deeds previously mentioned, 
the record discloses that J. G. Leonard, a bonded ab- 
stracter and notary public, on July 1, 1936, prepared and 
acknowledged for Caroline E. Hipsley a deed wherein 
John L. Hipsley was grantee. This land is described 
in exhibit 6, and was devised to John L. Hipsley in the 
second paragraph of the will of Caroline E. Hipsley. 

On September 26, 1940, he prepared and acknowl- 
edged three deeds for Caroline E. Hipsley, referred to 
as exhibit 1, exhibit 4, and exhibit 8. In exhibit 1, 
Emma Henderson was named grantee, and the descrip- 
tion of the land appears in paragraph 3 of the will of 
Caroline E. Hipsley wherein Emma Henderson is named 
devisee. John L. Hipsley is named grantee in exhibit 
4, and the land described in that deed is devised to him 
under paragraph 2 of the will of Caroline E. Hipsley. 
Harry Hipsley was named grantee in the deed, exhibit 
8, and by paragraph 4 of the will of Caroline E. Hipsley, 
was devised the same land which is described in such 
paragraph. 
~ On September 27, 1940, Leonard prepared and ac- 
knowledged three more deeds for Caroline E. Hipsley, 
referred to as exhibit 2, exhibit 5, and exhibit 7. The 
grantee named in exhibit 2, a deed, was Emma Hender- 
son. This land was devised to her by the third para- 
graph of the will of Caroline E. Hipsley. In exhibit 5, 
a deed, John L. Hipsley was named grantee. The land 
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described therein was devised to him by paragraph 2 
of the will of Caroline E. Hipsley. In exhibit 7, a deed, 
Harry Hipsley was named grantee. This land was de- 
vised to him by paragraph 4 of the will of Caroline E. 
Hipsley. 

Leonard’s best recollection was that he went to the 
home of Caroline E. Hipsley and received from her the 
information necessary to draw the deeds made in 1940, 
and at a later date returned to her home where the deeds 
were signed and acknowledged by her. He believed that 
Harry Hipsley was present when Caroline E. Hipsley 
executed the deeds in 1940. John L. Hipsley and Emma 
Henderson were never present at any time when Caroline 
E. Hipsley executed the deeds. 

On June 20, 1947, Leonard prepared and acknowl- 
edged two deeds for Caroline E. Hipsley, exhibit 3 and 
exhibit 9. The grantee named in exhibit 3 was Emma 
Henderson. The land described therein was devised to 
her by paragraph 3 of the will of Caroline E. Hipsley. In 
the other deed, exhibit 9, Harry Hipsley was named 
the grantee. The land described therein was devised to 
him by paragraph 4 of the will of Caroline E. Hipsley. 
When these two deeds were executed, Caroline E. Hips- 
ley was a patient in the Broken Bow hospital under the 
care of Dr. Carothers. Leonard went to the hospital 
to obtain Caroline E. Hipsley’s signature and acknowl- 
edgment of the deeds. He thought Harry Hipsley was 
present when these deeds were signed by Caroline E. 
Hipsley. He had no instructions or directions as to what 
to do with any of the deeds when they were executed. 
He left the deeds with Caroline E. Hipsley and had 
not seen any of the deeds since, until he was called as a 
witness. None of these deeds were ever filed for record 
in the office of the register of deeds. 

The record further discloses that Caroline E. Hipsley 
was a resident of Broken Bow. Of her four children, 
only two outlived their parents, John L. Hipsley who 
has lived at Merna since 1917, and Emma Henderson who 
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resides in South Euclid, Ohio. After the death of her 
husband in 1929, Caroline E. Hipsley took over the 
management of the family property with the assistance 
of her daughter Bessie who lived with her. Bessie died 
on September 1, 1940. Harry Hipsley was a bachelor 
at the time of Bessie’s death, and also lived in his 
mother’s home. After Bessie’s death, Harry Hipsley 
took over the management of the family property. On 
April 29, 1941, Harry Hipsley and Susie, the defendant, 
were married and he brought her to his mother’s home 
where they lived when Harry Hipsley died on December 
17, 1951. Susie continued to live in the same home and 
was living there at the time of trial. After Harry and 
Susie were married, Caroline E. Hipsley lived with 
them and paid $4 a week for board and room, occupying a 
first-floor room until she went to the hospital after 
breaking her hip on July 23, 1946. She was confined 
in the hospital until her death on June 22, 1953. Shortly 
after Bessie’s death, Caroline E. Hipsley and her re- 
maining children, John L. Hipsley, Emma L. Hender- 
son, and Harry Hipsley, went to John L. Hipsley’s home 
in Merna for a family conference with reference to a 
division of the property by the mother to her children. 
At that time the mother was 89 years of age. Conver- 
sation was had as to what should be done, resulting in 
Harry Hipsley being charged to attend to a great deal of 
the property, collecting the rents, accounting therefor, 
etc. Later on, deeds were made with reference to the 
property owned by Caroline E. Hipsley. Caroline E. 
Hipsley was desirous of having her children satisfied 
with reference to the division of the property. John L. 
Hipsley knew about his mother making out deeds shortly 
after it was done in 1940. Caroline E. Hipsley, during 
her lifetime, did not personally deliver the deeds evi- 
denced by exhibits 1, 2, and 3 to Emma Henderson. 
The first time Emma Henderson saw the deeds was the 
night before her deposition was taken at her home in 
Ohio, on April 7, 1954. However, she did know that 
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some deeds were made out in 1940. Emma Henderson 
testified that the deeds evidenced by exhibits 1 to 9 
were made in accordance with the conversation and 
agreement had at the family conference where plans 
were agreed upon with reference to the handling of the 
affairs or property of Caroline E. Hipsley. In accord- 
ance with this agreement, the accounts were to be kept 
in the names of Caroline E. Hipsley or Harry Hipsley, 
and Caroline E. Hipsley or John L. Hipsley. The in- 
come from the farms and mortgages was to be admin- 
istered by John and Harry Hipsley. Pursuant to the 
plans so made, Harry Hipsley took care of the farms and 
property with the assistance of John Hipsley and Emma 
Henderson. Emma helped until December 1940. Both 
she and Harry deposited the money that came in for 
rent of the property to Caroline E. Hipsley’s account. 

The children agreed at the family conference that their 
mother, Caroline E. Hipsley, was to be taken care of 
during her lifetime and that the bills for her care and 
comfort were to be paid from the income of the prop- 
erty. It might be said at this time that the children 
of Caroline E. Hipsley never neglected her at any time, 
and she received the best of care and devotion that they 
could give her. The children saw their mother and 
visited her frequently, attending to her desires and wants. 
In other words, the family was a very substantial one. 

John L. Hipsley testified that Harry Hipsley had been 
acting as agent and looking after the affairs of his 
mother until his death. His mother told him, after the 
family conference: “Now, I have got all the deeds made 
out and we made them out just the way you folks 
agreed.” 

The record discloses that from the accumulation of 
funds derived from the rents of the property and other 
sources, bonds were purchased in the names of Caroline 
E. Hipsley or John L. Hipsley, Caroline E. Hipsley or 
Emma Henderson, and Caroline E. Hipsley or Harry Hips- 
ley. Suffice it is to say that all of these bonds were ac- 
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counted for and each of the children received the bonds 
allotted to them. This might also be said of the books 
of account kept by Harry Hipsley during his lifetime, 
wherein credits were made and shares shown of each 
of the children of Caroline E. Hipsley. 

Some question arose with reference to the admissibility 
of certain accounts in evidence. We consider this of 
little importance in the light of the evidence relating to 
the important issues in this case. 

After Harry Hipsley’s death, Susie Hipsley filed a 
petition in the county court of Custer County praying 
for the appointment of John L. Hipsley as guardian of 
Caroline E. Hipsley, due to the fact that at that time 
she was 100 years of age, confined in a hospital, and 
unable to tend to her business affairs. Letters of guard- 
ianship were issued to John L. Hipsley on January 9, 
1952. The inventory filed in the guardianship proceed- 
ings on April 9, 1952, shows the lands and the deeds to 
Harry Hipsley were listed therein as real estate in the 
possession of the guardian, belonging to the ward. After 
the death of Caroline E. Hipsley, the guardian filed his 
final report which shows the collection of rents from 
the lands, together with other income, amounting to 
$17,946.05, and payment of federal income tax in the 
amount of $1,570.94 on the rents collected by the guard- 
ian on the lands described in the deeds to Harry Hipsley, 
deceased. On June 30, 1953, a petition for final settle- 
ment was filed in the guardianship proceedings. On 
July 20, 1953, an order was entered by the county court 
approving the final report and petition for final settle- 
ment and discharging the guardian. Concurrently with 
the guardianship, the estate of Harry Hipsley, deceased, 
was being probated and administered by his widow, 
Susie Hipsley, and was fully concluded before the death 
of Caroline E. Hipsley. The inventory filed May 20, 
1952, in this estate listed the real estate owned by Harry 
Hipsley at the time of his death. This exhibit lists the 
west half of the northeast quarter of Block 1, original 
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town of Broken Bow. It does not list the west half of 
the southeast quarter of Block 1, original town of 
Broken Bow described in the deed, where the widow and 
administratrix of the estate was then living. The in- 
ventory does not list the lands described in exhibit 7, 
exhibit 8, or exhibit 9, Final decree was entered in 
the Harry Hipsley estate on September 11, 1952. The 
county court did not find that Harry Hipsley died 
seized and possessed of the real estate described in the 
deeds, exhibits 7, 8, and 9. The court did not assess 
state inheritance tax against Susie Hipsley based on the 
value of the lands described in exhibits 7, 8, and 9, as 
shown by the decree. The court found that Caroline E. 
Hipsley inherited an undivided one-half interest in the 
real estate owned by her deceased son, Harry Hipsley. 

Susie Hipsley filed a partition action against Caro- 
line E. Hipsley on March 10, 1953, in the district court 
for Custer County, in which she alleged that Harry 
Hipsley died seized and possessed of the described real 
estate in her petition which did not include lands de- 
scribed in deeds exhibits 7, 8, and 9. Process was 
served on both Caroline E. Hipsley and John L. Hipsley, 
her guardian. On April 21, 1953, a judgment in par- 
tition was entered which did not include the lands de- 
scribed in exhibits 7, 8, and 9, and found Susie Hipsley, 
widow, and Caroline E. Hipsley, mother of Harry Hips- 
ley, deceased, to be the owners of an undivided one- 
half interest each in and to the real estate holdings of 
the decedent, and appointed a referee to make parti- 
tion. Confirmation of the sale of this real estate was en- 
tered June 3, 1953, prior to the death of Caroline E. 
Hipsley. Distribution of $24,280, proceeds of the sale, 
was not ordered until October 8, 1953, after the death 
of Caroline E. Hipsley. The administrator with will an- 
nexed of her estate received $11,135.50 as the distributive 
share due her estate after her death. 

On June 23, 1953, petition for the appointment of 
an administrator of the estate of Caroline E. Hipsley 
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was filed in the county court of Custer County, and 
later when her last will was produced, petition to pro- 
bate her will was filed July 14, 1953. The will was 
admitted to probate on August 3, 1953. On September 
29, 1953, an inventory was filed, and supplemental in- 
ventory was filed on October 26, 1953, in this estate. 
All of the real estate described in the deeds, exhibits 1 
to 9, was listed in the inventory. 

An inheritance tax appraiser was appointed by the 
court, who found the value of this real estate to be 
$89,420, and the personal property of the estate to be 
$97,808.62. The total value of the estate amounted to 
$187,228.62. The Nebraska state inheritance tax and 
federal estate tax were determined and paid on the 
basis of this appraisement made of the estate. 

Susie Hipsley testified that when she and Harry lived 
in Caroline E. Hipsley’s home, Caroline E. Hipsley al- 
ways kept a metal box, which is identified as exhibit 36, 
in a chest of drawers in her bedroom, and it remained 
in the same place for about a year after Caroline E. 
Hipsley went to the hospital. Harry Hipsley put this 
metal box in his trunk in the upstairs northeast bed- 
room of the house, and locked the trunk. Susie had 
never looked into this box during her husband’s life- 
time and did not know what papers were kept therein. 
The next morning after Harry Hipsley’s death, she took 
the metal box from his trunk, brought it downstairs, 
put it in a cedar chest, and locked it up. On the eve- 
ning of December 23, 1953, she called A. Paul Johnson, 
her attorney. He came to her home and she gave him 
this metal box. While her attorney was there, they 
looked into the box, and the bonds were in the box. 
The box had been locked and the key was tied on to 
its handle when she gave it to her attorney. She did 
not believe that there was anything in the box except 
the bonds. She further testified with reference to an- 
other metal box identified as exhibit 53, and that she 
saw this box after her husband’s death in the closet 
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under the stairway. She was handed the deeds, exhibits 
1 to 9, and was asked if she had ever seen them. She 
said: “I have.” She had also seen the envelope in 
which they were contained, and had seen the same on 
Sunday night, December 23, 1951, when she and her 
attorney were conferring at her residence. These deeds 
were either in the box, exhibit 53, which belonged to 
her husband, or in another box which belonged to him 
and was in a vault at the bank. However, she believed 
exhibit 53 was the box where the deeds were contained, 
but she was not positive. The deeds were in the en- 
velope designated exhibit 35 when she saw them. After 
she took the deeds out of either the box, exhibit 53, or 
the box at the bank, she gave the deeds, exhibits 1 to 
9, and the envelope, exhibit 35, to her attorney. She 
never saw the metal box, exhibit 36, after she gave it 
to her attorney, until the time of the trial. When she 
gave the deeds, exhibits 1 to 9, and the envelope, ex- 
hibit 35, to her attorney, he placed the deeds and the 
envelope in which they were contained in his pocket, 
and left her place with the deeds in his pocket and the 
bonds in the metal box, exhibit 36. Her attorney de- 
livered the bonds in the metal box, exhibit 36, and the 
deeds, exhibits 1 to 9, in the envelope, exhibit 35, to the 
Security State Bank of Broken Bow to be subject to 
the orders and direction of the court. The deeds and 
the box containing the bonds were delivered to John L. 
Hipsley upon presentation of letters of guardianship 
to the Security State Bank. 

The vice president of the Security State Bank testi- 
fied that a few days after Harry Hipsley’s death, A. 
Paul Johnson, attorney, brought a box to the bank and 
requested the bank to keep it and turn it over only to 
a duly authorized person appointed by the court after 
guardianship proceedings had been instituted for that 
purpose. This witness put a tape on the box, exhibit 
36, reading, “Mrs. Caroline Hipsley” to identify the 
box. The deeds were in the metal box, exhibit 36, when 
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Johnson brought the box to the bank for safekeeping. 
Johnson said on that morning, which was December 24, 
1951, that he had notified John L. Hipsley that there 
were bonds and papers in the box for which Susie Hips- 
ley did not want to be responsible, that they were being 
placed in the care of the Security State Bank, and that 
Susie Hipsley was filing a petition asking that John L. 
Hipsley be appointed his mother’s guardian. All of these 
papers were in just one box, exhibit 36. This witness 
did not know what the box contained, but all that he 
delivered to John L. Hipsley was just the one box 
identified by the tape which the banker had put on it, 
reading “Mrs. Caroline Hipsley.” He turned the box 
over to John L. Hipsley upon the presentation of the 
letters of guardianship. After John L. Hipsley received 
the box, exhibit 36, from the bank, he examined the 
contents and found the deeds contained therein. 

Mrs. Anna McCormick, a practical nurse and a wit- 
ness to the will of Caroline E. Hipsley, testified that 
she was employed to care for Caroline E. Hipsley on 
April 18, 1948, when she was in the hospital. A few 
days prior to the time Caroline E. Hipsley made her 
will, which was on July 21, 1949, this witness had a 
conversation with her. A. P. Johnson, Caroline E. Hips- 
ley, and this witness were the only persons present at 
that time. She related the conversation as follows: “A. 
P. Johnson came in, and she said she wanted to make 
out a will, - that she had her deeds made out and de- 
livered, - to be delivered, - delivered over to be delivered 
to her children, as she wanted them. So then she 
made out her will.” On cross-examination she testi- 
fied that she did not see the deeds, nor was she told by 
Caroline E. Hipsley to whom the deeds were to be de- 
livered, or who was to deliver them. Caroline E. Hips- 
ley said she had made out the deeds and delivered them. 
She did not say how they were to be delivered. 

A granddaughter of Caroline E. Hipsley testified that 
she talked to her grandmother in 1940; and that her 
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grandmother told her: “She was going to make deeds 
to her property so that it would be divided up the way 
she wanted it. So that then, after her death, the deeds 
were to be delivered to the person to whom they were 
to go.” She again talked to her grandmother in 1947, 
when she visited her in the hospital. At that time 
her grandmother told her she felt her property had 
been divided as equally as possible. The deeds had 
been made out to be delivered after she died, and she 
felt very relieved that it was done, as far as she was con- 
cerned. Her grandmother spoke of various pieces of 
property that different ones would have after her death. 
On cross-examination she testified that she could not 
state that her grandmother said exactly how the deeds 
were to be delivered after her death, that that would be 
her impression only. 

There is other evidence in the record disclosing the 
manner in which Harry Hipsley handled the affairs of 
his mother’s property until his death, and also the man- 
ner in which John L. Hipsley handled the property as 
guardian of his mother and in relation to his mother’s 
estate. The evidence discloses that John L. Hipsley 
and his wife Lelah had visited Caroline E. Hipsley on 
numerous occasions, knew about the metal box, ex- 
hibit 36, had seen it on numerous occasions, and that 
Caroline E. Hipsley had showed them notes and other 
papers contained in the box in connection with her busi- 
ness that would require attention. There were no in- 
structions with reference to delivery of the deeds on the 
envelop, exhibit 35, nor in the box, exhibit 36, when John 
L. Hipsley obtained possession of it. 

We deem it unnecessary to summarize the evidence 
further, except that we may have occasion to refer to 
the evidence later in the opinion. 

The plaintiff sets forth some 20 assignments of error. 
The assignments of error concerned in this appeal may 
be summarized as follows: That the trial court erred 
in holding that the deeds, exhibits 7, 8, and 9, had ever 
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been delivered to Harry Hipsley during the lifetime of 
the grantor, Caroline E. Hipsley; that the trial court 
erred in finding that the real estate here involved did 
not descend under the intestate laws of this state to 
the heirs at law of Caroline E. Hipsley, deceased; and 
that the judgment of the trial court is contrary to the 
evidence and the law. 

The first proposition to determine is raised by the 
defendant who contends that the court should dismiss 
the action for declaratory judgment. 

Section 25-21,152, R. R. S. 1943, provides in part: 
“Any person interested as or through an executor, ad- 
ministrator, trustee, guardian or * * * devisee, legatee, 
heir, next of kin, * * * of the estate of a decedent, * * * 
may have a declaration of rights or legal relation in re- 
spect thereto: * * * (c) To determine any question 
arising in the adminstration of the estate or trust, in- 
cluding questions of construction of wills and other 
writings.” 

We hold that the plaintiff was within his rights in 
bringing the type of action which he did. 

There are certain well-established rules of law perti- 
nent to this appeal which are as follows: 

“It is the duty of this court in an equity case to try 
the issues de novo and to reach an independent decision 
without being influenced by the findings of the trial 
court except if the evidence is in irreconcilable conflict 
this court may consider that the trial court saw the wit- 
nesses, observed their manner of testifying, and accepted 
one version of the facts rather than the opposite.” Keim 
v. Downing, 157 Neb. 481, 59 N. W. 2d 602. 

Whether or not a deed has been delivered is largely 
a question of intent to be determined by the facts and 
circumstances of the particular case. Black v. Romig, 
151 Neb. 61, 36 N. W. 2d 772; Brown v. Westerfield, 47 
Neb. 399, 66 N. W. 439, 53 Am. S. R. 532; Kellner v. 
Whaley, 148 Neb. 259, 27 N. W. 2d 183; Milligan v. Milli- 
gan, 161 Neb. 499, 74 N. W. 2d 74. 
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No particular act or form of words is necessary to con- 
stitute a delivery of a deed. Anything done by the 
grantor from which it it apparent that a delivery was 
intended, either by words or acts, or both combined, is 
sufficient. Brown v. Westerfield, supra; Colbert v. 
Miller, 149 Neb. 749, 32 N. W. 2d 500. 

It is said in Cerveny v. Cerveny, 154 Neb. 1, 46 N. 
W. 2d 632: ‘ ‘The possession of a deed by the grantee, 
in the absence of opposing circumstances, is prima facie 
evidence of delivery, and the burden of proof is on 
him who disputes this presumption.’ Kellner v. Whaley, 
148 Neb. 259, 27 N. W. 2d 183. 

“ck * * if a deed fully executed is found in the pos- 
session of the grantee, it is presumed to have been de- 
livered by the grantor, and accepted by the grantee, at 
the date of its execution.’ Colbert v. Miller, 149 Neb. 
749, 32 N. W. 2d 500.” 

The prayer of the plaintiff's amended petition attacked 
the validity of the deeds for lack of delivery, but did 
not specifically pray that the deeds should be set aside. 
This is tantamount to a prayer to set aside the deeds. 

In suit to set aside deed to defendant for want of 
delivery, plaintiff has the burden of proving nonde- 
livery of deed and producing evidence to overcome pre- 
sumption of delivery due to defendant’s possession of 
deed. See, Kellner v. Whaley, supra; Colbert v. Miller, 
supra. This presumption is not conclusive, but it raises 
a strong implication, which can only be overcome by 
clear and satisfactory proof. Such a rule is necessary 
to the security of titles. Any other would render all 
holdings uncertain, and would be disastrous in the ex- 
treme. See, Cerveny v. Cerveny, supra; McGee v. Al- 
lison, 94 Iowa 527, 63 N. W. 322; Kellner v. Whaley, 
supra; Cain v. Killian, 156 Neb. 132, 54 N. W. 2d 368; 
Clark v. Holmes, 109 Neb. 213, 190 N. W. 493. 

The fact that the deeds involved in the instant case 
were not recorded at the time of the death of the 
grantee, Harry Hipsley, is not of itself sufficient to show 
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nondelivery. See, Cain v. Killian, supra; Kellner v. 
Whaley, supra. 

In the instant case the plaintiff asserts that the burden 
of proof is upon the defendant to establish the delivery 
of the deeds. The deeds were in the possession of Harry 
Hipsley. The presumption is that they were delivered, 
and such presumption continues until disproved by the 
plaintiff. Cerveny v. Cerveny, supra; Kellner v. Whaley, 
supra; Colbert v. Miller, supra. We are convinced 
that the burden of proof is upon the plaintiff to prove 
the nondelivery of the deeds in question. 

In the light of the foregoing authorities, and without 
repeating the evidence heretofore set out, the record 
does show that the execution of the deeds in question 
is undisputed. The evidence shows that the deeds were 
found in a safe deposit box belonging to Harry Hipsley 
after his death by his wife, Susie Hipsley. The evidence 
discloses that neither John L. Hipsley, Emma L. Hen- 
derson, nor any other person ever saw the deeds when 
they visited Caroline E. Hipsley and she called for her 
metal box, exhibit 36, and took papers therefrom. This 
box held her personal papers. The evidence is undis- 
puted that Caroline E. Hipsley told Anna McCormick, 
the practical nurse, that she made out and delivered the 
deeds. We refer to the evidence heretofore mentioned, 
paragraph 7 of the will of Caroline E. Hipsley, which 
reads as follows: “I have heretofore executed and de- 
livered deeds conveying to each of my children the 
lands I want each of them to have and receive.” This 
confirms the fact that Caroline E. Hipsley had executed 
and delivered the deeds in question. The fact that she 
did not give the deeds personally to John L. Hipsley and 
Emma L. Henderson does not warrant the conclusion 
that there was no delivery of the deeds in question. 

It is evident from the record that the primary interest 
of the children of Caroline E. Hipsley was to provide 
for her, care for her, and see that she had every comfort. 
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So much of the income of the estate as was necessary 
was used for that purpose. 

The evidence clearly indicates that the remaining 
children of Caroline E. Hipsley knew of the facts with 
reference to the lands they were to receive. The evidence 
indicates that Emma Henderson and John L. Hipsley 
were well acquainted with all matters relating to the 
estate, and with reference to the lands in question. 
John L. Hipsley testified on direct examination: “Q 
Now, just tell the Court in substance what the conver- 
sation and meeting was about, and what was the sub- 
stance of the talks and conversation you had there at 
that time. * * * A Well, mother wanted to divide this 
land up, and we met there that day to divide it; and we 
all agreed to everything, and that was all there was to 
it.” The will of Caroline E. Hipsley, by its terms, con- 
firms this conception. The record shows that John L. 
Hipsley elected to and did accept the proceeds of the 
sale of land as evidenced by paragraph 5 of the will of 
Caroline E. Hipsley. 

There is no evidence in the record that Caroline E. 
Hipsley, during her lifetime, ever exercised any domin- 
ion or control over the deeds after they were executed. 
We are convinced that under the state of the facts Caro- 
line E. Hipsley absolutely conveyed her property evi- 
denced by exhibits 7, 8, and 9, to Harry Hipsley. She 
had divested herself of all dominion and control over 
the deeds and shown an intent to convey the title to 
the lands in question without reservation. 

Upon a trial de novo, we arrive at the same - conclu- 
sion as the trial court, and the judgment of the trial 
court should be and is affirmed in all particulars, the 
plaintiff to pay all costs on appeal. 

AFFIRMED, 
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JacoB W. EILTS, APPELLANT, V. RUSSELL F. BENDT ET AL., 
APPELLEES. 
76 N. W. 2d 623 


Filed April 27, 1956. No. 33900. 


1. Automobiles. A guest by the terms of section 39-740, R. R. S. 
1948, is a person who accepts a ride in a motor vehicle without 
giving compensation therefor. 

A person riding in a motor vehicle is a guest if his 

carriage confers only a benefit upon himself and no benefit 

upon the owner or operator except such as is incidental to hospi- 
tality, social relations, companionship, or the like, as a mere 
gratuity. 


8. Negligence. Gross negligence means great and excessive neg- 
ligence; that is, negligence in a very high degree. It indicates 
the absence of slight care in the performance of a duty. 

The existence of gross negligence must be determined 
from the facts and circumstances in each case. 

5. Automobiles: Negligence. The violation of traffic regulations 
concerning stop signs, speed, the manner of operating a motor 
vehicle on the highway, and the like is not negligence as a mat- 
ter of law of any kind or degree, but it is a fact to be considered 
with the other evidence in the case in deciding an issue of 
negligence, 


A guest to recover damages for injuries re- 
ceived by the guest while riding in a motor vehicle against the 
owner or operator of such vehicle must prove by the greater 
weight of the evidence in the case the gross negligence of the 
host or operator of the vehicle relied upon by the guest and that 
it was the proximate cause of the accident and injuries. 


7. Appeal and Error. A judgment will not be reversed for errors 
against a party not entitled to succeed in any event. 


8. Negligence. Record examined and held to be insufficient to 
support a finding of gross negligence on the part of the driver 
of the defendant’s car. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JUDGE. Affirmed. 


Carstens & Pickett, Davis, Healey, Davies & Wilson, 
Kenneth Cobb, and Robert Berkshire, for appellant. 


Chambers, Holland & Groth, for appellees. 
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YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


MESSMoRE, J. 

The plaintiff, Jacob W. Eilts, brought this action at 
law in the district court for Lancaster County against 
Darrell Glissendorf and Russell F. Bendt as defendants 
to recover damages for personal injuries sustained by 
him due to a collision between an automobile in which 
he was riding as a guest driven by Russell F. Bendt, 
and another automobile operated by Nora Dowling. The 
collision occurred on U. S. Highway No. 81 in Madison 
County. The cause was tried to a jury, resulting in a 
verdict in favor of the defendants. The plaintiff filed a 
motion for new trial. From the order overruling the 
motion for new trial, the plaintiff appeals. 

The plaintiff’s petition alleged in substance that on 
or about September 25, 1951, the plaintiff was riding as 
a passenger in a 1949 2-door Ford which was in the 
possession of Darrell Glissendorf who exercised control 
over the operation of said vehicle which was driven by 
Russell F. Bendt in a southerly direction on U. S. High- 
way No. 81 at a point approximately 114 miles south 
of Norfolk, Nebraska, when, as a proximate result of 
the grossly and willfully negligent acts of omission and 
commission of the defendants and each of them, the 
1949 2-door Ford collided head-on with a 1934 Ford 
operated by Nora Dowling. The petition alleged grossly 
negligent acts on the part of the defendants which need 
not be set out. 

The defendants’ answer admitted the occurrence of 
the accident and that plaintiff sustained injuries. The 
answer then alleged that the plaintiff, at the time of 
the accident, was a guest passenger in said automobile; 
that at the time of the accident the defendant Russell 
F. Bendt was driving said automobile in a careful and 
prudent manner and at a time when the headlights were 
operating on the automobile he was driving and on other 
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automobiles using said highway at that time and place; 
and further alleged that suddenly and without any 
negligence on his part he met with an emergency in 
that an oncoming car approached the point on the 
highway where this accident occurred without operating 
headlights so that the defendant was unable to see said 
automobile until it was so close to him that an acci- 
dent was unavoidable and a collision occurred. Further 
answering, the defendants specifically denied each alle- 
gation of negligence on their part alleged by the plain- 
tiff, and denied each and every other allegation con- 
tained in the plaintiff’s petition not specifically admitted. 

The reply was in effect a general denial of the alle- 
gations of the defendants’ answer, with the exception 
of certain admissions contained therein. 

The plaintiff assigns as error that the trial court erred 
in failing to instruct the jury that if it found the de- 
fendants or either of them were guilty of gross negli- 
gence, then the negligence, if any, of the driver of the — 
1934 Ford would not constitute a defense in favor of 
the defendants unless it found that the negligence of 
the driver of the 1934 Ford was the sole and proximate 
cause of the plaintiff’s injuries and damage; or, in other 
words, that the defendants would be liable notwith- 
standing the negligence, if any, of the driver of the 
1934 Ford if it found the defendants, or either of them, 
guilty of gross negligence. 

The record discloses that Darrell Glissendorf, Russell 
F. Bendt, and Jacob W. Eilts were soldiers in the United 
States Army stationed at Fort Riley, Kansas. They 
were in the same company and had a casual acquaintance 
with each other. Glissendorf lived near White Lake, 
South Dakota; Bendt lived at Sherman, South Dakota; 
and Eilts lived at Ree Heights, South Dakota. At or 
about noon on September 22, 1951, those in authority 
announced that week-end passes would be issued. As 
soon as Glissendorf found out that passes were to be 
issued, he decided to go home. He went into the bar- 
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racks and announced that he was going to South Dakota, 
and if there was anybody that would like to go along, 
they could. Bendt and Eilts said they would like to go. 
The three of them talked the matter over and finally 
decided they would go together. Glissendorf had pos- 
session of a 1949 2-door Ford, the title of which was 
in the name of Glissendorf and Sons. The car was in 
Junction City. They went to Junction City, and some- 
thing was said about sharing expenses. Glissendorf said 
that it would not be necessary as he was going home 
anyway and it would not cost him anything to take them 
along. On the way to South Dakota, Bendt and Eilts 
were delivered at certain places to enable them to get 
to their respective homes. On the return trip to Fort 
Riley, Glissendorf picked up Eilts and Bendt at the 
places agreed upon, and the three of them proceeded 
toward Fort Riley. They took U. S. Highway No. 81, 
south. This was on Sunday, September 23, 1951. Eilts 
testified that he thought it was approximately 580 miles 
from South Dakota to Fort Riley. He also thought that 
on one occasion while he was on the trip he purchased 
gas. Glissendorf and Bendt testified to the contrary. 
Kilts got into the back seat of the car and went to sleep, 
and was asleep at the time of the accident. He had no 
knowledge of what occurred. He saw Glissendorf and 
Bendt drive, and thought they both drove carefully. 

Bendt testified that when they arrived at Wausa, Ne- 
braska, they all went into the rest room. When they 
came out, Glissendorf paid for the gas. There was a 
car behind their car that wanted to get to the gas pump, 
so he got into the driver’s seat to move the car out of 
the way. Glissendorf got in next to him and told him 
he could drive for awhile. Wausa is about 40 miles 
north of Norfolk. About 20 miles out of Wausa, Glis- 
sendorf turned on the car lights because it was getting 
dark, the clouds were low, and it was misting a little. 
After that Glissendorf went to sleep and knew nothing 
about the occurrence of the accident. 
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Bendt testified that the headlights on the car con- 
tinued to burn at all times; that just south of Norfolk 
there is an airport; that U. S. Highway No. 81 is black- 
top and at the place of the accident the highway was 
level; that he drove up behind a south-bound car going 
in the same direction as the car he was driving; that it 
was going slower than he was, and he overtook it; 
that when he got right up behind this car he pulled 
out a little ways to see if anything was coming from 
the opposite direction; and that he did not see any car 
approaching from the south, so he blinked his lights 
and proceeded to pass the car ahead of him. When he 
was about even with it, a 1934 Ford coach appeared at a 
distance of 100 or 150 feet ahead of him. It was com- 
ing from the south, going north. He was unable to get 
back onto his own side of the highway. There were no 
headlights burning on the car coming from the south 
toward him. The first thing he saw was the headlights 
of the car he was driving reflecting on the oncoming 
car and showing somewhat of a beam on the pavement. 
When he pulled out to go around the car in front of 
him, he was going 45 or 50 miles an hour. He was not 
asleep at the time of the accident, and there is no evi- 
dence that he was. He believed the oncoming car was 
traveling at a speed of 20 to 25 miles an hour, and the 
car ahead of him was traveling at a speed of 40 to 45 
miles an hour. 

A Mr. Evans testified that on the day of the accident 
he was driving a 1949 Fraser automobile from his home 
in Neligh to Lincoln with some young ladies that he 
knew who were employed at St. Elizabeth Hospital in 
Lincoln; and that when he left Neligh, which is about 
35 miles from Norfolk, it was raining intermittently, 
and misting. It was a murky, dark, dreary day. He had 
his headlights on, When he arrived at Norfolk it had 
more or less quit raining. When he was in the vicin- 
ity of the airport on U. S. Highway No. 81, he was 
aware that a car was following him. His attention was 
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called to this fact when he was a mile or so north on the 
highway, by watching through his rear-view mirror. 
The car behind him blinked its lights to pass. The head- 
lights on his car were on. As the car started to pass 
him, he was looking south, paying attention to his driv- 
ing. He observed no car approaching from the south. 
When the car attempting to pass was alongside and 
about even with Evans’ car, Evans was watching to the 
south and saw a car coming from that direction at a 
distance of from 100 to 150 feet from him. The head- 
lights on this car were not burning. Just seconds elapsed 
from the time he saw the oncoming car until the acci- 
dent occurred. The car endeavoring to pass him tried 
to turn back into its own right-hand lane. At that time 
it was not raining, it was murky and dark, and visibility 
was not good. He further testified that he had passed 
other cars and cars had passed him in that vicinity, all 
of which had their headlights on. He believed that both 
he and the driver of the car endeavoring to pass him 
saw the oncoming car at the same time. He knew it 
was going to be awfully close. He applied his brakes 
as the car attempting to pass him tried to turn in, and 
the crash occurred at that moment. When the crash 
occurred, both cars involved in the collision came to a 
stop. The 1949 Ford cut across in front of him and 
went into the west ditch. He went between the two 
cars. 

On cross-examination he testified he first saw the 
car behind him a quarter of a mile back; and that he 
was driving 45, 50, or 55 miles an hour when the car 
behind him started to pass him. At that time the car 
attempting to pass him was going at a speed of from 
50 to 60 miles an hour. 

A student nurse riding with Evans testified that she 
sat on the left-hand side in the back seat. Shortly be- 
fore the accident she was watching a plane that was 
landing at the airport on the right side of the 
highway, and she saw nothing of the north-bound car 
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before the accident. The first thing she noticed was the 
lights on the south-bound car attempting to pass them as 
the lights blinked. It was dark enough for her to see 
the beam of the lights. Evans called attention to the 
north-bound car. She looked up momentarily. The 
headlights on the north-bound car were not on. She 
thought they were traveling at 50 to 60 miles an hour. 
She did not see the actual collision. She rendered first 
aid to the persons in the north-bound car who were 
injured. 

There were six people in the Evans car, and a wit- 
ness who sat in the front seat next to Evans, the driver, 
testified that the parking lights and the headlights on 
the car were on when they left Neligh. She knew 
there was a car behind them, and remembered it coming 
up beside their car to pass on the left side. When that 
car was even with their car, she noticed a car coming 
from the south with no headlights lit. The driver en- 
deavoring to pass them tried to turn to the right in front 
of them. The two cars collided. The pavement was 
dark as it had been raining. The car coming from the 
south was black. In a statement made shortly after 
the accident, she said the car coming from the south 
was probably a block or two away when she first saw it. 

An employee of the United States Weather Bureau at 
Norfolk testified by deposition that he was in charge of 
the weather bureau office. He explained the method 
of observing the weather and the making of reports 
relating to weather conditions. He testified that the 
office is located at the Norfolk airport; that the obser- 
vations were recorded at 6:30 p. m., on September 23, 
1951; and that the sky was overcast, the ceiling 3,000 
feet, visibility more than 15 miles, and the surface wind 
north-northwest at 9 miles per hour. He further tes- 
tified that “overcast” means that the sky “was com- 
pletely covered by clouds, the lower portion of which 
was at 3,000 feet. And the remarks, ‘few scud,’ indi- 
cated there were a few lower clouds under the 3,000- 
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foot layer.” “Visibility” relates to the clearness of the 
atmosphere at the particular time. Visibility of 15 
miles would show the air was clear of any obstructions 
such as fog, dust, smoke, or anything of that nature. 
On September 23, 1951, the sunset occurred at 6:26 p. m. 
The last precipitation recorded on that date was at 5:10 
p.m. He was not at the airport on the day of the acci- 
dent, and these observations were not made by him. 
Such observations are taken from the surface of the 
ground. From his own knowledge, he could not make 
any statement as to how far a man could see an un- 
lighted object on the ground level of U. S. Highway 
No. 81 in front of the airport. These observations were 
made with reference to fixed objects such as the horizon, 
mountains, trees, etc. 

A pilot-instructor, who landed at the airport about 
6:20 that evening, testified that the ceiling was about 
800 feet, and that the airport is 200 to 300 feet west of 
U. S. Highway No. 81. After he had stopped, he heard 
a crash and could discern the Fraser car and the 1949 
green Ford which was about the center of the highway, 
cutting across in front of the Fraser car. He estimated 
it was traveling 30 miles an hour. 

A sergeant of the Nebraska Safety Patrol was work- 
ing with a lieutenant of the patrol the evening the acci- 
dent occurred, and arrived at the scene of the accident 
about 5 minutes after it occurred. They received the 
call at 6:27 p.m. When they arrived at the scene of 
the accident they found that two cars had been involved 
in the accident, a 1933 Ford coach and a 1949 Ford 
coach. The 1949 Ford coach, in relation to the highway, 
was in the west grader ditch headed in a southwesterly 
direction. The 1933 Ford was in a grader ditch on the 
opposite side of the road, headed in a northwesterly 
direction. The left front of the 1949 Ford was dam- 
aged the most, and the damage to the 1933 Ford was 
practically the same. There was a gouge in the pave- 
ment caused by a part of the 1949 Ford.’ The front end 
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was badly damaged, the front wheels were out from 
under it, at least the left one and part of the axle, which 
perhaps accounted for the gouge in the pavement. It 
was possible to follow from the gouge up to where the 
car left the pavement and on across the shoulder of the 
highway to its position in the ditch. The 1933 Ford 
was in the east grader ditch headed in a northwesterly 
direction. The ditch was rather deep, and the back 
of the car was tight against the back of the ditch. 
When the 1933 Ford came to a stop, it was east of the 
gouge mark, and south of the north point of the gouge 
mark, about 35 feet to the front of the car. He had 
a conversation with Bendt at the Norfolk Lutheran Hos- 
pital, and Bendt told him he was driving 60 miles an 
hour. He further testified that the speed limit was 
posted north of where the accident happened, and also 
south of that point. It was a 45-mile-an-hour speed 
zone. The occupants of the 1949 Ford were injured, 
and also those in the 1933 Ford. 

The lieutenant of the Nebraska Safety Patrol testi- 
fied that he was driving a patrol car at the time of the 
accident, was using artificial lights as a precaution, 
had the parking lights on, and had used them a couple of 
hours that afternoon. The morning after the accident 
he went with his partner and the county attorney again 
to the scene of the accident. Where the cars hit, there 
were no skid marks. The 1933 Ford was driven back- 
ward by the impact and went off the east side of the 
highway at an angle and into the ditch. It had been 
driven backwards 25 or 30 feet. The ditch on the east 
was about 4 feet deep, and narrow, and the car went 
off the bank, with the front end of the car up on the 
shoulder of the highway. The left front parts of both 
cars were badly damaged. They did not hit squarely. 
It was sort of a “scissor.” It looked like one was at- 
tempting to avoid the other. On cross-examination he 
testified that the clouds were hanging low, and the 
ground was damp. 
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The defendants moved for dismissal of plaintiff’s case 
at the close of the plaintiff’s evidence and also at the close 
of all of the evidence. 

The plaintiff cites McClelland v. Interstate Transit 
Lines, 142 Neb. 439, 6 N. W. 2d 384; Stark v. Turner, 
154 Neb. 268, 47 N. W. 2d 569; Kuska v. Nichols Con- 
struction Co., 154 Neb. 580, 48 N. W. 2d 682; and Wel- 
stead v. Ryan Construction Co., 160 Neb. 87, 69 N. W. 
2d 308; and contends the rule set forth in said cases 
is applicable to the case at bar. The rule is announced 
in the last-cited case as follows: “When separate and 
independent acts of negligence by different persons 
combine to produce a single injury, each participant 
is liable for the resulting damages, though one of them 
alone would not have caused the result.” 

We deem it unnecessary to analyze the foregoing- 
cited cases in this opinion. They have been considered 
in connection with the contention made by the plain- 
tiff. Suffice it is to say that the rule heretofore set 
out in said cases is not applicable to the instant case. 

In the instant case the plaintiff sued the defendants 
alleging that the plaintiff was a guest, and his host 
driver was guilty of gross negligence. The statute here 
involved is section 39-740, R. R. S. 1948, which provides 
in part: “The owner or operator of a motor vehicle 
shall not be liable for any damages to any passenger 
or person riding in such motor vehicle as a guest or by 
invitation and not for hire, unless such damage is caused 
by the driver of such motor vehicle being under the in- 
fluence of intoxicating liquor or because of the gross 
negligence of the owner or operator in the operation of 
such motor vehicle. For the purpose of this section, 
the term ‘guest’ is hereby defined as being a person 
who accepts a ride in any motor vehicle without giving 
compensation therefor, * * *.” 

There is no evidence of the use of intoxicating liquor 
in this case by either of the defendants during the course 
of the trip to and from Fort Riley and South Dakota. 
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A person riding in a motor vehicle is a guest if his 
carriage confers only a benefit upon himself and no 
benefit upon the owner or operator except such as is 
incidental to hospitality, social relations, companion- 
ship, or the like, as a mere gratuity. See, Born v. Estate 
of Matzner, 159 Neb. 169, 65 N. W. 2d 593; Paxton v. 
Nichols, 157 Neb. 152, 59 N. W. 2d 184. 

Under the factual situation presented in this case, 
there is no question but that the plaintiff was a guest 
passenger in the car being driven by the defendant 
Bendt. 

Another rule applicable in the instant case is as fol- 
lows: “A guest to recover damages from his host for 
injury received by the guest while riding in a motor 
vehicle operated by the host must prove by the greater 
weight of the evidence in the case the gross negligence 
of the host relied upon by the guest and that it was 
the proximate cause of the accident and injury.” Born 
v. Estate of Matzner, supra. 

“Gross negligence means great and excessive negli- 
gence; that is, negligence in a very high degree. It in- 
dicates the absence of slight care in the performance of 
a duty.” Born v. Estate of Matzner, supra. See, also, 
Morris v. Erskine, 124 Neb, 754, 248 N. W. 96. 

“The existence of gross negligence must be determined 
from the facts and circumstances in each case.” Lemon 
v. Hoffmark, 132 Neb. 421, 272 N. W. 214. See, also, 
Morris v. Erskine, supra. 

Under the foregoing statute, the rule with reference 
to tort-feasors contended for by the plaintiff has no 
applicability for the reason that the test of the lia- 
bility of the host to a guest passenger is whether the 
host or the driver of the car in which the plaintiff was 
a guest passenger was guilty of gross negligence and 
not simply whether his negligence contributed to cause 
the accident. See, § 39-740, R. R. S. 1943; Born v. 
Estate of Matzner, supra; James v. Krebek, 142 Neb. 
757, 7 N. W. 2d 637. 
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With the foregoing rules in mind, which we deem 
applicable to the case at bar, the question presented 
is whether or not the record in the instant case shows 
sufficient facts to constitute gross negligence on the 
part of the defendant driver of the 1949 Ford, or on the 
part of defendant Glissendorf. 

Without repeating the evidence in detail, the record 
discloses that there were no continuous acts of negli- 
gence during the return trip on the part of either de- 
fendant. There is no evidence of excessive speed at 
any time prior to the accident. Glissendorf and the 
plaintiff had sufficient confidence in the driving of 
Bendt that they went to sleep and placed the full re- 
sponsibility of the operation of the car in him. He was 
probably as tired as they were after a rather strenuous 
weekend, however, there is no evidence that he was 
asleep at the time of the accident. The evidence dis- 
closes the weather conditions at the time as raining 
at intermittent periods, and murky to the extent that as 
a matter of precaution most motorists had their lights 
on. The operator and a passenger of the Fraser car di- 
rectly ahead of the 1949 Ford going in the same direction 
were unable to see the approaching car without its 
headlights on and which was dark in color. In addition, 
the black-top paving was dark under the prevailing 
circumstances at the time of the occurrence of the acci- 
dent. The fact that there may or may not have been 
signs north and south of the point of the accident in- 
dicating that it was a 45-mile-per-hour zone and the 
failure of the driver of the 1949 Ford to observe such 
signs, or whether he did or not, would not in and of 
itself constitute gross negligence on the part of such 
driver. 

As stated in Born v. Estate of Matzner, supra: ‘The 
violation of traffic regulations concerning stop signs, 
speed, the manner of operating a motor vehicle on the 
highway, and the like is not negligence as a matter of 
law of any kind or degree, but it is a fact to be con- 
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sidered with the other evidence in the case in deciding 
an issue of negligence.” 

At most, in analyzing all the facts pertinent to the 
accident as hereinbefore set forth, the defendant Bendt 
may have been guilty of negligence, that is, doing some- 
thing that a reasonable and prudent person would not 
ordinarily have done in the situation and under such 
circumstances, yet he was not guilty of gross negli- 
gence as such term has been defined by this court. 

In the light of the record, the following is applicable: 
“A case will not be reversed for errors against a party 
not entitled to succeed in any event.” Holberg v. Mc- 
Donald, 137 Neb. 405, 289 N. W. 542. The cited case 
was controlled by section 39-1129, C. S. Supp., 1937, 
now section 39-740, R. R. S. 1943. The defendant made 
a motion for a directed verdict at the close of the plain- 
tiff’s evidence on the ground that the evidence failed 
to show gross negligence on the part of the driver of the 
defendant’s car. This motion was overruled, and at the 
close of all of the evidence the case was submitted to a 
jury which returned a verdict for the defendant. From 
the overruling of plaintiff’s motion for new trial and 
dismissal of plaintiff’s cause of action, appeal was taken. 
This court concluded that the verdict of the jury was 
the only one that could be sustained on the evidence 
adduced, and affirmed the judgment of the trial court. 

In the instant case, at the close of the plaintiff’s evi- 
dence, the defendants moved for a dismissal of the plain- 
tiff’s case on the ground that the evidence was insuffi- 
cient to show gross negligence on the part of either or 
both of the defendants, and again at the close of all of 
the evidence the defendants renewed this motion. The 
motion was overruled. Under the evidence adduced, 
the motion should have been sustained by the trial court. 
The cause was submitted to the jury and the jury 
found in favor of the defendants, which was the only 
verdict that the jury could properly return under the 
evidence adduced. 
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Concluding, as we do, that there was no error preju- 
dicing the plaintiff in the presentation of his evidence 
and that the verdict was the only one that could be 
sustained by the evidence, the judgment of the trial 
court is affirmed. 

AFFIRMED. 


Burke LumBer & CoAL COMPANY, A CORPORATION, 

APPELLEE, V. RALPH ANDERSON ET AL., APPELLANTS, 

IMPLEADED WITH OLUF LAURITSEN, DOING BUSINESS AS 
LAURITSEN’S HARDWARE & ELECTRIC STORE, ET AL., 


APPELLEES. 
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Filed April 27, 1956. No. 33909. 


1. Appeal and Error. A transcript of the proceedings at the trial 
to constitute a bill of exceptions must be settled as provided by 
statute and filed with the papers in the case in the office of the 
clerk of the district court where the case was brought and 
prosecuted. § 25-1140.06, R. S. Supp., 1955. 

Section 25-1140.06, R. S. Supp., 1955, provides that it 

is the duty of the clerk to settle the bill in the case of the death 

of the judge before whom the cause was tried. 

Where no extension of time has been granted, as au- 

thorized by section 25-1140.07, R. R. S. 1948, the appellant is 

limited, from the date of filing notice of appeal, to 40 days to 
reduce the bill of exceptions to writing, to 10 days thereafter 
to serve the same on the adverse party, to an additional 10 days 
to procure its return, and 10 days thereafter to procure a settle- 
ment and allowance of the bill. In other words, the bill must 
be prepared within 40 days after the filing of the notice of 
appeal, it must be served on the adverse party within 50 days 
thereafter, it must be examined and returned by the adverse 
party within 60 days, and it must be settled and allowed within 

70 days. These limitations as to time are mandatory and they 

may not be waived. 

This court takes judicial notice of the fact that a bill 

of exceptions was not prepared, served, returned, or settled 

and allowed within the time provided by statute, and therefore 
cannot be considered on appeal. 

In the absence of a bill of exceptions, it is presumed 

that an issue of fact raised by the pleadings was sustained by 
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the evidence, that it was correctly determined, and if the plead- 
ings are sufficient to support the judgment of the district court, 
it will be affirmed. 

6. Appearances. A general appearance in a cause vests the court 
with complete jurisdiction of the person of the defendant ap- 
pearing. 

7. Appearances: Appeal and Error. Where the trial court has 
jurisdiction of the subject matter in dispute and parties enter 
a general appearance and invoke the decision of the court on 
the merits of the controversy, in the absence of error being 
made to appear upon the record, the judgment will be upheld. 

&. Interpleader. A bill of interpleader is an equitable remedy in 
harmony with statutory provisions, whereby a disinterested 
stakeholder in possession of a fund or other property claimed 
by each of rival defendants may require them to litigate among 
themselves the issue of ownership without embroiling him. 

9. Actions: Interpleader. When two or more parties claim the 
ownership of a fund in the hands of a third, an action in equity 
may be maintained to recover the fund and to litigate and de- 
termine the ownership of it, and all persons claiming the fund 
are necessary and proper parties to the action. 

10. Parties. When the determination of a controversy cannot be 
had without the presence of new parties to the suit, the statute 
directs the court to order them to be brought in. § 25-328, 
R. R. S. 19438. 

Indispensable parties to a suit are those who not only 
have an interest in the subject matter of the controversy, but 
also have an interest of such a nature that a final decree cannot 
be made without affecting their interests, or leaving the contro- 
versy in such a condition that its final determination may be 
wholly inconsistent with equity and good conscience. 

12. Parties: Appeal and Error. When it appears that all indis- 
pensable parties to a proper and complete determination of an 
equity cause were not before the district court, the Supreme 
Court will remand the cause for the purpose of having such 
parties brought in even though no proper objection was made 
by any party litigant. 

13. Interpleader. It is the intent of section 25-325, R. R. S. 1943, 
upon interpleader by a stakeholder, that the stakeholder should 
pay the money held by the stakeholder into court or aver a 
willingness to pay it into court so that the court has control of 
the fund and its order as to the disposition may be made effective. 

The court has the right to require the deposit of the 

fund involved as a condition precedent to a determination of the 

issue as to whom it shall be paid. 


11. 


14. 
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15. On an interpleader the stakeholder may deposit the 
fund or property into court, and ordinarily he is required to 
make, or to offer to make, such a deposit. 


AppEaL from the district court for Dakota County: 
Sipney T. Frum and ALFrepD D. Ravn, Jupces. Affirmed 
in part, and in part reversed and remanded with direc- 
tions. 


Richard E. Twohig, for appellants. 
Rodney R. Smith, for appellees. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


Srumons, C. J. 

This is an action brought for the foreclosure of a 
mechanic’s lien. After decree, an interpleader issue in- 
volving a payment for a fire loss was injected into the 
case. The defendant Anderson is alleged to be the 
owner of the land involved. Other defendants are three 
alleged lienholders. Other defendants are husbands 
and wives alleged to have an interest in the property. 
Trial was had and decree was rendered. Defendant 
Anderson and defendant Hankins, an alleged lienholder, 
appeal. 

We affirm the judgment of the trial court as to its 
foreclosure decree and reverse the judgment as to its 
decree involving the insurance feature. 

We determine each appeal separately as each pre- 
sents a different question. We first determine the ap- 
peal of defendant Hankins. 

Plaintiff alleged its lien in the sum of $2,869.58 and 
interest, and prayed for foreclosure thereof. 

Defendant Lauritsen answered, admitting the allega- 
tions of plaintiff’s petition and by cross-petition alleged 
a mechanic’s lien in the sum of $497.28 and interest, and 
prayed for foreclosure thereof. 

Defendants Udell; husband and wife, answered dis- 
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claiming any interest in the property and praying for 
dismissal as to them. 

Defendant Automatic Heating & Cooling Corporation 
filed an answer alleging that it was the owner of a 
mechanic’s lien paramount and superior to the lien of 
the plaintiff. It prayed only for a dismissal of plain- 
tiff’s petition. 

Defendant Hankins answered, denying generally, and 
by cross-petition alleged that he had a mechanic’s lien 
on the premises for $1,543.72 which he claimed was a 
prior lien to that of the plaintiff. He prayed for judg- 
ment for $1,543.72 and “equity.” On the day he filed 
the above pleading, another attorney filed for him an 
answer denying generally, and by cross-petition alleg- 
ing the mechanic’s lien and that it was equal in priority 
with that of the plaintiff and other lienholders. He 
prayed for foreclosure and a decree that his lien was 
equal in priority with that of plaintiff and other lien- 
holders. 

Defendant Anderson answered and, so far as material 
here, claimed credit for $500 alleged to have been paid 
the plaintiff, and also for a 10 percent contractor’s dis- 
count. He prayed only for the proper credits on the 
account of plaintiff and for equitable relief. 

In reply to defendant Hankins’ answers and cross- 
petitions, plaintiff denied generally, and specifically 
denied that Hankins had any right to a lien. In reply 
to the answer of Anderson and to the answers and cross- 
petitions of Hankins, defendant Lauritsen denied 
generally. 

By statement filed in the case, defendant Automatic 
Heating & Cooling Corporation admitted its lien was 
not filed in time and was invalid, and authorized a de- 
cree that it had no lien, and the case as to it was 
dismissed. 

On May 16, 1955, the court rendered a decree on “the 
evidence * * * heretofore submitted.” 

The court decreed that plaintiff had a lien in the 
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sum of $3,037.76 with interest; that Lauritsen had a lien 
for $526.48 with interest; and that said liens were co- 
ordinate and superior to any other liens. It decreed that 
Hankins had a lien for $1,696.04 subject and subordinate 
to the coordinate liens of plaintiff and Lauritsen. 

It ordered the sale of the property to pay the liens 
in the order named, balance, if any, payable to defend- 
ant Anderson. 

Defendant Hankins moved for rehearing contending 
that the “facts and evidence” entitled his lien to equal 
priority with that of plaintiff and Lauritsen. The court 
considering this as a motion for a new trial, denied the 
motion on August 10, 1955. 

A notice of appeal of the above, and matter later dis- 
cussed herein, was filed September 8, 1955. 

Defendant Hankins assigns error in the decree in 
that it did not accord his lien equal priority with that 
of plaintiff and Lauritsen. 

A purported bill of exceptions of the trial of the 
foreclosure action is before us. It was prepared and 
delivered to counsel for Anderson and Hankins on Oc- 
tober 14, 1955. This was within the time required by 
section 25-1140, R. R. S. 1943. It shows that it was 
delivered to counsel for plaintiff and Lauritsen on Octo- 
ber 17, 1955. This was done within the time required 
by section 25-1140.03, R. R. S. 1943. 

It was then filed on October 17, 1955, with the clerk 
of the district court. Whether that filing was had be- 
fore or after the service upon counsel for plaintiff and 
Lauritsen does not appear. The clerk’s certificate that 
it is the bill of exceptions is dated October 17, 1955. 

In Wabel v. Ross, 153 Neb. 236, 44 N. W. 2d 312, we 
held that: “A transcript of the proceedings at the trial 
to constitute a bill of exceptions must be settled as pro- 
vided by statute and ‘filed with the papers in the case’ 
in the office of the clerk of the district court where 
the case was brought and prosecuted. § 25-1140.06, R. 
R. S. 1943.” 
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Here the only filing shown with the clerk of the dis- 
trict court was done before the bill had been settled. 
Obviously such a filing is not one contemplated by the 
requirement of the statute. 

But the difficulty with the purported bill does not 
end there. The transcript shows that this foreclosure 
action was tried and the decree signed by Judge Frum. 
Judge Frum died. Judge Raun succeeded him. On 
November 4, 1955, Judge Raun settled the bill of excep- 
tions. The parties did not stipulate as to the bill. 

The Legislature has provided for the contingency 
that arose here by the death of Judge Frum. Section 25- 
1140.06, R. S. Supp., 1955, provides that it is the duty of 
the clerk to settle the bill in the case of the death of 
the judge before whom the cause was tried. That was 
not done here. 

But the difficulty with the purported bill does not 
end there. 

The certificate attached to the bill shows that it was 
returned by the attorney representing plaintiff and 
Lauritsen on December 15, 1955. 

Section 25-1140.04, R. R. S. 1943, provides: “Within 
ten days after such submission, the adverse party may 
propose amendments thereto and shall return said bill 
with his proposed amendments to the other party or his 
attorney of record.” 

Obviously the purported bill was not returned within 
the time required by the statute. . 

This court held in Neighbors & Danielson v. West 
Nebraska Methodist Hospital, ante p. 33, 74 N. W. 2d 
854, that: “* * * where no extension of time has been 
granted, as authorized by section 25-1140.07, R. R. S. 
1943, the appellant is limited, from the date of filing 
notice of appeal, to 40 days to reduce the bill of excep- 
tions to writing, to 10 days thereafter to serve the same 
on the adverse party, to an additional 10 days to pro- 
cure its return, and 10 days thereafter to procure a 
settlement and allowance of the bill. In other words, 
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the bill must be prepared within 40 days after the fil- 
ing of the notice of appeal, it must be served on the 
adverse party within 50 days thereafter, it must be 
examined and returned by the adverse party within 
60 days, and it must be settled and allowed within 70 
days. These limitations as to time are mandatory and 
they may not be waived. * * * The design of the stat- 
ute is to allow a fixed time within which a bill of ex- 
ceptions must be reduced in writing, served on the ad- 
verse party, returned, and submitted to the trial judge 
for settlement and allowance. The trial judge is with- 
out authority to allow a bill of exceptions not prepared 
in the manner and within the times fixed. Any attempt 
to allow a bill of exceptions not prepared in compliance 
with statutory authority is of no force and effect, and the 
lack of authority cannot be waived. The bill of excep- 
tions must be prepared, served, returned, settled, and 
allowed in accordance with the statute. Its terms are 
mandatory. Consequently, a bill of exceptions which is 
not prepared in accordance with the statute will be 
quashed on motion of the adverse party. This court will 
also take judicial notice of the fact that a bill of excep- 
tions was not prepared, served, returned, or settled and 
allowed within the time provided by statute, and there- 
fore cannot be considered on appeal.” 

We are accordingly required to hold that the pur- 
ported bill of exceptions was not returned, or settled 
and allowed as required by statute and cannot be con- 
sidered in determining this appeal. 

In Wabel v. Ross, supra, we held that: “In the ab- 
sence of a bill of exceptions, it is presumed that an 
issue of fact raised by the pleadings was sustained by 
the evidence, that it was correctly determined, and if 
the pleadings are sufficient to support the judgment of 
the district court, it will be affirmed.” See, also, Na- 
tional Fire Ins. Co. v. Evertson, 157 Neb. 540, 60 N. W. 2d 
638; Caldwell v. Savage, 157 Neb. 603, 60 N. W. 2d 657. 

The pleadings in this case are sufficient to support 


Sy 
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the judgment in the foreclosure proceedings. The de- 
cree of foreclosure is accordingly affirmed. 

We now go to the appeal of the defendant Anderson. 

Four days after the decree was rendered, Joe Morten 
& Son, Inc., a Nebraska corporation, filed a statement 
in the case to the effect that it represented an insur- 
ance carrier on the property where Anderson was the 
insured; that the insurance carrier was responsible for 
a loss by fire of a building on the premises in the sum 
of $1,500; that it had a “check or draft” from the in- 
surance carrier in the above amount payable to “Ander- 
son, Walter J. Boyle and Emily H. Boyle”; and that it 
was unable to determine to whom the money should 
be paid. It deposited the “check or draft” with the 
court and prayed for a determination of the proper 
payee or payees. 

The Boyles, or at least parties of the same name, 
were named as defendants in the foreclosure petition. 
The transcript does not show service upon them. The 
decree of May 16, 1955, recites that they failed to 
plead, were in default, and default was entered. 

Plaintiff and Lauritsen filed a joint claim and prayed 
that “said $1,500.00” be applied to their judgment liens 
in proportion to the amounts of each. 

Anderson filed a motion asking that the joint claim 
be dismissed and that the check be released “payable to” 
Anderson based on the grounds that the foreclosure 
action was in decree; that it had nothing to do with in- 
surance; that Joe Morten & Son, Inc. was not a party 
to the action; and that the insurance money belonged 
to Anderson. 

On August 10, 1955, the court heard the joint claim 
matter and oral argument “from the Council (sic) for 
Claimants and Council (sic) for Defendant’s (sic)” An- 
derson and Hankins. The court decreed that the joint 
claim be allowed; and that the insurance proceeds “de- 
posited” with the court payable to Anderson and de- 
fendants Boyle be paid pro rata to the joint claimants. 


VoL. 162] JANUARY TERM, 1956 559 


Burke Lumber & Coal Co. v. Anderson 


Defendant Anderson contends here that the court 
was without jurisdiction in the matter of the joint 
claim; that Joe Morten & Son, Inc. was not a party to 
the action; that there was “no Loss-payable clause on 
the policy”; and that he is accordingly entitled to this 
money. 

At best the statement filed herein is a quite informal 
one as a bill of interpleader. The trial court evidently 
so considered it. The transcript shows that plaintiff and 
Lauritsen filed a claim to the insurance fund. It does not 
appear that Hankins made any filing. It does appear 
that counsel for Anderson and Hankins made “oral argu- 
ment” to the court. There is here no showing that evi- 
dence was taken. The terms of the insurance policy 
are in no wise shown here. 

It is assigned that the court erred in allowing the 
insurance agent’s statement to be filed after the decree 
was rendered. No objection of that kind appears to 
have been made in the trial court. Anderson moved to 
dismiss the “joint claim” and invoked the jurisdiction 
of the court as to the check. Plaintiff, Lauritsen, An- 
derson, and Hankins made a general appearance and 
contested the issue in the trial court. 

It need not be demonstrated that the trial court has 
jurisdiction of a bill of interpleader. As above pointed 
out, that jurisdiction in the manner in which it was in- 
voked was not challenged. 

This court has held that: “A general appearance 
in a cause vests the court with complete jurisdiction of 
the person of the defendant appearing.” McGinley v. 
Union P. R. R. Co., 129 Neb. 855, 263 N. W. 393. 

The rule is: Where the trial court has jurisdiction of 
the subject matter in dispute and parties enter a gen- 
eral appearance and invoke the decision of the court 
on the merits of the controversy, in the absence of error 
being made to appear upon the record, the judgment 
will be upheld. Bedford v. Ruby, 17 Neb. 97, 22 N. W. 
76; Independent Elevators v. Davis, 116 Neb. 397, 217 
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N. W. 577. In the latter case we said: “The facts of 
this case and the procedure followed are most unusual, 
if not unique, * * *.” As we there said, so we hold 
here that the conclusion above announced is based upon 
general principles and finds support in the decisions 
cited. 

But does error appear on the record? We find that 
it does. 

It is assigned that the court erred “in allowing the 
insurance money to be paid” to plaintiff and Lauritsen 
“after the case was in decree.” 

We sustain the assignment for reasons other than 
above given. 

It appears from the statement filed by the agent of 
the insurance carrier that Walter J. Boyle and Emily 
H. Boyle had an interest or possible interest in the in- 
surance payment sufficient to cause the insurance car- 
rier to place their names on the “check or draft” as 
payees along with Anderson. The trial court recog- 
nized that fact in its decree and undertook in the de- 
cree to deny Boyles any part of the proceeds of the 
insurance. 

Default was entered against the Boyles in the fore- 
closure decree before this interpleader proceeding be- 
gan. They are not shown to have been served with 
process or to have appeared in this proceeding. 

In Provident Savings & Loan Assn. v. Booth, 138 
Neb. 424, 293 N. W. 293, we held that: “A bill of inter- 
pleader is an equitable remedy in harmony with statu- 
tory provisions, whereby a disinterested stakeholder in 
possession of a fund or other property claimed by each 
of rival defendants may require them to litigate among 
themselves the issue of ownership without embroiling 
him.” 

In the body of the opinion it is made clear that the 
claimants of the fund should be made parties to the 
proceeding. See 48 C. J. S., Interpleader, § 24, p. 70. 
See, also, Conservative Savings & Loan Assn. v. City 
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of Omaha, 73 Neb. 720, 103 N. W. 286, wherein we held 
that: “When two or more parties claim the ownership 
of a fund in the hands of a third, an action in equity 
may be maintained to recover the fund and to litigate 
and determine the ownership of it, and all persons 
claiming the fund are necessary and proper parties to 
the action.” 

In Cunningham v. Brewer, on rehearing, 144 Neb. 
218, 16 N. W. 2d 533, we held that: “When the deter- 
mination of a controversy cannot be had without the 
presence of new parties to the suit, the statute directs 
the court to order them to be brought in. Comp. St. 
1929, sec. 20-323. (Now § 25-323, R. R. S. 1943.) 

“Indispensable parties to a suit are those who not 
only have an interest in the subject matter of the con- 
troversy, but also have an interest of such a nature that 
a final decree cannot be made without affecting their 
interests, or leaving the controversy in such a condition 
that its final determination may be wholly inconsistent 
with equity and good conscience. 

“When it appears that all indispensable parties to 
a proper and complete determination of an equity cause 
were not before the district court, the supreme court 
will remand the cause for the purpose of having such 
parties brought in even though no proper objection 
was made by any party litigant.” 

Accordingly, the judgment of the trial court ren- 
dered on August 10, 1955, hereinabove considered is 
reversed and the cause is remanded for further 
proceedings. 

Implicit in the necessity for a remand is the cor- 
rection of another patent error in this proceeding. 

The insurance agent, for the insurance carrier, ten- 
dered into court a “check or draft” in the amount of 
$1,500 payable to Anderson and the Boyles, and stated 
he was unable to determine to whom the money should 
be paid. He prayed for a determination of the proper 
payee or payees. Plaintiff and Lauritsen claimed the 
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“said $1,500.00.” Anderson moved that the check “be 
released payable to” him. The court ordered the “in- 
surance proceeds as heretofore deposited with this Court 
* * * payable to * * *” Anderson and the Boyles, to be 
paid to plaintiff and Lauritsen. 

So far as shown here the check payable to the three 
parties is all that was ever deposited with the court. 

It is the intent of section 25-325, R. R. S. 1943, upon 
interpleader by a stakeholder, that the stakeholder 
should pay the money held by the stakeholder into court 
or aver a willingness to pay it into court so that the 
court has control of the fund and its order as to the dis- 
position may be made effective. The court has the right 
to require the deposit of the fund involved as a condition 
precedent to a determination of the issue as to whom 
it shall be paid. 

In 48 C. J. S., Interpleader, § 26, p. 74, the rule is 
stated as follows: “On an interpleader the stakeholder 
may deposit the fund or property into court, and ordi- 
narily he is required to make, or to offer to make, such 
a deposit.” See, also, 30 Am. Jur., Interpleader, § 24, 
p. 231. 

Here the court’s order provides for the distribution 
of the “insurance proceeds.” The court does not have 
control of those proceeds. Its order is ineffective and 
erroneous. 

The judgment of the trial court as to the foreclosure 
proceedings is affirmed. 

The judgment of the trial court as to the inter- 
pleader is reversed and the cause remanded for further 
proceedings. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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In rE Estate oF DANIEL R. MCCLEERY, DECEASED. 
Hore SupPP, APPELLANT, V. RUTH McCCLEERY ALLARD, 
EXECUTRIX OF THE ESTATE OF DANIEL R. McC etry, 
DECEASED, APPELLEE, 
76 N. W. 2d 459 


Filed April 27, 1956. No. 33944. 


Executors and Administrators. The only way a creditor can give 
the county court authority to make an order extending the time 
in which to file his claim is to make such application within 3 
months after the expiration of the time previously allowed for 
filing claims and then only by showing good cause for doing so. 
§ 30-605, R. R. S. 1948. 


AppPEAL from the district court for Harlan County: 
Epmunp P. Nuss, Jupce. Affirmed. 


Aten & Chadderdon, for appellant. 
Anderson, Storms & Anderson, for appellee. 


Heard before Simmons, C. J., CARTER, Messmorg, 
YEAGER, CHAPPELL, WENKE, and BosLaucuH, JJ. 


WENKE, J. 

This is an appeal from the district court for Harlan 
County involving a matter arising in the county court 
of that county in connection with its probating the es- 
tate of Daniel R. McCleery, deceased. 

The only question raised by the appeal is whether or 
not appellant, being a nonresident and having no actual 
notice or knowledge of the time fixed for the filing of 
claims, may, under section 25-525, R. R. S. 1943, assert 
a claim against the estate at any time within 5 years or, 
as appellee contends, must appellant bring herself within 
the provisions of section 30-605, R. R. S. 1943? 

Daniel R. McCleery, a resident of Harlan County and 
the owner of real and personal property located therein, 
died on February 7, 1954. He left a last will and codicil 
thereto which the county court of Harlan County al- 
lowed and admitted to probate on March 11, 1954, ap- 
pointing Ruth McCleery Allard, appellee here, as execu- 
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trix: Appellee immediately qualified and letters testa- 
mentary were issued to her on the same day. There- 
after, pursuant to its authority provided by sections 30- 
601 and 30-603, R. R. S. 1943, the county court “* * * 
ordered that all claims against said estate must be filed 
on or before July 20, 1954, or be forever barred, and 
that a hearing on claims will be held in this court on 
July 21, 1954 at 10 o’clock a. m., and that notice thereof, 
be published in the Harlan County Journal as provided 
by law.” Notice was published as therein directed and, 
on July 21, 1954, the county court entered an “Order on 
Claims” which contains the following: “* * * it is 
further ordered that all other claims against said estate 
not heretofore filed and allowed be and the same hereby 
are forever barred and held of no validity.” In this 
respect section 30-609, R. R. S. 1943, provides in part: 
“Every person having a claim or demand against the 
estate of a deceased person who shall not after the giv- 
ing of notice as required in section 30-601 exhibit his 
claim or demand to the judge within the time limited by 
the court for that purpose, shall be forever barred from 
recovering on such claim or demand, or setting off the 
same in any action whatever.” 

On January 26, 1955, Hope Supp, appellant here, filed 
an “Application for Permission to File Claim” in the 
county court asking therein, as amended, “* * * that the 
judgments, orders, and decrees of this court with regard 
to claims, be opened and vacated, and this applicant be 
granted permission to file the claim as herein alleged 
at this time; * * *.” As a basis for such relief she claims 
that at all times herein material she was a resident of 
the State of California and present therein and not in 
Nebraska; that she is an elderly person (57 years of 
age) and a relative of the deceased (niece); that she 
knew of his death; that notice of the probate proceed- 
ings and of the time limited for the presentation of 
claims were all given by publication and in no other 
manner; that she relied upon her relatives to advise 
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her with regard to the filing of her claim; that she had 
no actual notice of any kind or information or knowl- 
edge of the pendency of the probate proceedings or of 
the time limited for the filing of claims until the latter 
part of November or the fore part of December 1954 
and therefore not in time to permit her to file her claim 
within the time provided therefor; and that deceased 
was indebted to her in the sum of $1,100 together with 
interest at 6 percent from September 24, 1953, which 
claim she now seeks to file against the estate. 

The county court denied the application. Appeal 
was taken therefrom to the district court for Harlan 
County. The district court sustained the executrix’s 
demurrer to the petition on appeal and, from a dismis- 
sal thereof, this appeal was taken. It will be noticed the 
application was filed more than 3 months subsequent 
to the order of July. 21, 1954, which barred the filing 
of claims thereafter. 

Section 30-605, R. R. S. 1943, provides, insofar as here 
material, that: “Any creditor who has failed to present 
his claim within the time allowed, may, within three 
months after the expiration of such time, apply to the 
court for additional time for the filing and determina- 
tion of his claim, and the court may, for good cause 
shown, allow such further time not exceeding three 
months, * * *,” 

When filed within the 3 months, as provided therein, 
we have said: “The jurisdiction of the county judge to 
permit the filing of a belated claim depends upon good 
cause shown. In absence of such a showing he has no 
discretion to grant such permission.” In re Estate of 
Golden, 120 Neb. 226, 231 N. W. 833. The question of 
good cause is not here as the application was not made 
within time. 

If made beyond that time, we said in In re Estate of 
Hoferer, 116 Neb. 254, 216 N. W. 826: “To give the 
county court jurisdiction to make an order extending 
the time for filing claims, the application for such order 


566 NEBRASKA REPORTS [Vout. 162 
Supp v. Allard 


must have been made within three months after the ex- 
piration of the time previously allowed, and then only 
for good cause shown.” 

Neither the statute nor our holdings thereunder make 
any distinction as to creditors based on whether or not 
they are residents or nonresidents of the state, or upon 
the fact of whether or not they had personal notice or 
actual knowledge of the time allowed for the filing of 
claims. We think none was intended. 

Section 25-525, R. R. S. 1943, upon which appellant 
relies, provides in part: “A party against whom a judg- 
ment or order has been rendered without other service 
than by publication in a newspaper, may, at any time 
within five years after the date of the judgment or order, 
have the same opened, and be let in to defend; before the 
judgment or order shall be opened, the applicant shall 
give notice to the adverse party of his intention to make 
such application, and shall file a full answer to the 
petition, pay all costs, if the court requires them to be 
paid, and make it appear to the satisfiction of the court, 
by affidavit, that during the pendency of the action 
he had no actual notice thereof in time to appear in court 
and make his defense; * * *.” (Italics ours.) 

It is clear from reading the foregoing language in rela- 
tion to court proceedings that it has no relation to estate 
matters such as are here involved. We think the follow- 
ing principles apply thereto: 

“In the absence of anything to indicate the contrary, 
words must be given their ordinary meaning.” Franzen 
v. Blakley, 155 Neb. 621, 52 N. W. 2d 833. 

“Where the words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascertain 
their meaning.” Franzen v. Blakley, supra. 

“Tt is not within the province of a court to read a 
meaning into a statute that is not warranted by the 
legislative language.” Franzen v. Blakley, supra. 

There is a further principle here applicable. As early 
as McCann v. McLennan, 2 Neb. 286, we said that in 
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construing statutes: ‘* * * specific provisions relating to 
a particular subject must govern in respect to that sub- 
ject as against general provisions in other parts of the 
law, which might otherwise be broad enough to in- 
clude it.” See, also, State ex rel. Douglas County v. 
Cornell, 53 Neb. 556, 74 N. W. 59, 68 Am. S. R. 629, 
39 L. R. A. 513; State ex rel. Douglas County v. Cornell, 
54 Neb. 72, 74 N. W. 432; Mancuso v. State, 123 Neb. 
204, 242 N. W. 430; Lee v. Lincoln Cleaning & Dye Works, 
144 Neb. 659, 14 N. W 2d 227. 

And this is true regardless of which was enacted first, 
for as stated in State ex rel. Prout v. Nolan, 71 Neb. 
136, 98 N. W. 657: ‘Where general and special provi- 
sions of a statute come in conflict, the general law yields 
to the special without regard to priority in dates, and a 
special law will not be repealed by general provisions, 
unless by express words or by necessary implication.” 

We have come to the conclusion that the only way a 
creditor can give the county court authority to make an 
order extending the time in which to file his claim is 
to make such application within 3 months after the ex- 
piration of the time previously allowed for filing claims 
and then only by showing good cause for doing so. 

It may seem harsh to prevent appellant from filing 
what on its face appears to be a valid claim against an 
admittedly solvent estate but, as stated in In re Estate 
of Golden, supra: ‘The claim against the solvent estate 
makes a strong appeal to morality, equity and justice, 
but the arbitrary bar of the nonclaim statute and the 
peremptory order of the county court pursuant thereto 
apply alike to just and unjust claims.” 

We have come to the conclusion that the district 
court’s action was correct and therefore affirm its 
holding. 

AFFIRMED. 
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FRANCES L. DEForcE, ADMINISTRATRIX OF THE ESTATE OF 
ADELAIDE RAYMOND, DECEASED, APPELLANT, Vv. RoperT K. 
PATRICK, EXECUTOR OF THE ESTATE OF NELLIE F. CHAPLIN, 
DECEASED, APPELLEE. 
76 N. W. 2d 733 


Filed May 4, 1956. No. 33936. 


1. Joint Tenancy. Nebraska recognizes common law joint tenancy 
with right of survivorship. 

Joint tenancies are created by contract. 

3. Joint Tenancy: Tenancy in Common. Joint tenancies are not 
favored and, if not expressly created by contract, the law 
presumes the tenancy is in common. 

4. Joint Tenancy. However, if the purpose to create a joint ten- 
ancy is clearly expressed in a deed of conveyance of real estate 
the law will permit the intention of the parties to control and 
a joint tenancy with right of survivorship will be created. 

A joint tenancy with right of survivorship vests the 

whole title in the survivor free from the debts of the deceased 

joint tenant. 

An estate in joint tenancy can be destroyed by an act 

of one joint tenant which is inconsistent with joint tenancy 

and such act has the effect of destroying the right of survivor- 
ship incidental to it. 

Any act of a joint tenant which destroys one or more of 
its necessarily coexistent unities operates as a severance of the 

joint tenancy and extinguishes the right of survivorship. 

8. Joint Tenancy: Tenancy in Common. After the destruction of 
a joint tenancy by a joint tenant, nothing more than a tenancy 
in common remains. 

9. Banks and Banking: Joint Tenancy. Section 8-167, R. R. S. 
1948, fixes the property rights of the persons named in the 
deposit where compliance with the statute has been had. 

: Upon the death of one payee named in such 
deposit the survivor or survivors named therein take the whole 
legal title thereto free of any debts of the deceased unless a 
contrary intent affirmatively appears from the terms of the 
deposit. 

11. Fraudulent Conveyances. To set aside a conveyance of real 
estate on the ground that it is fraudulent as to subsequent credi- 
tors, such creditors must allege and prove that such conveyance 
was made with intent to defraud subsequent creditors and in 
contemplation of such future indebtedness. 


10. 
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APPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Mothersead, Wright & Simmons, for appellant. 
Robert W. Patterson, for appellee. 


Heard before CARTER, MEsSMORE, YEAGER, CHAPPELL, 
WENKE, and BosLauay, JJ. 


WENKE, J. 

This is an appeal from the district court for Scotts 
Bluff County in an action wherein Frances L. DeForge 
as administratrix of the estate of Adelaide Raymond, 
deceased, sought, on various grounds, to hold sufficient 
of the assets now in the possession and control of Robert 
K. Patrick as executor of the estate of Nellie F. Chaplin, 
deceased, to pay the creditors of Adelaide Raymond 
and the expenses of administering her estate. The ad- 
ministratrix asked the district court to require the ex- 
ecutor to hold and pay over to her, as administratrix, a 
sufficient amount for that purpose. The trial court 
denied her the relief she asked for. She thereupon filed 
a motion for a new trial and has taken this appeal from 
the overruling thereof. 

Adelaide Raymond and Nellie F. Chaplin were elder- 
ly sisters. At all times herein material they lived to- 
gether in a home located at 2401 Avenue D in Scotts- 
bluff, Nebraska, and legally described as Lot 33, Ray- 
mond Addition to Scottsbluff, Nebraska. This residence 
property, together with a brick business building located 
on Broadway in Scottsbluff and legally described as the 
south 4 inches of Lot 19 and all of Lot 20, Block 11, 
Original Town of Scottsbluff, Nebraska, were, prior to 
January 24, 1949, owned by Adelaide Raymond. On 
January 24, 1949, Adelaide Raymond, who was then 
74 years of age, conveyed these two properties to her- 
self and Nellie Chaplin, who is the same person as 
Nellie F. Chaplin herein referred to, as joint tenants 
and not as tenants in common. The deed goes on to 
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recite: “It being the intention of all parties hereto, 
that in the event of the death of either of said grantees, 
the entire fee simple title to the real estate described 
herein shall vest in the surviving grantee.” This deed 
was recorded in the office of the register of deeds for 
Scotts Bluff County on January 26, 1949, and recorded 
in Book 62 of Deeds at page 355. 

On July 24, 1944, a joint survivorship checking ac- 
count was opened in the Scottsbluff National Bank 
of Scottsbluff, Nebraska, in the name of the two sisters. 
It continued in this status up until Adelaide Raymond’s 
death. 

Adelaide Raymond died on April 15, 1953. Her estate 
is being administered in the county court of Scotts 
Bluff County and appellant is the duly qualified and 
acting administratrix thereof. Several claims have been 
filed in this estate. They include a claim for personal 
taxes for the year 1953 in the sum of $7.97; a claim by 
Dr. Ted E. Riddell in the sum of $882.50 for professional 
services rendered to the deceased from January 10, 
1952, through February 5, 1953; a claim by Dr. Paul Q. 
Baker in the sum of $78.50 for professional services 
rendered to the deceased between March 20 and April 
8, 1953; and a claim by the Sisters of St. Francis, Den- 
ver, Colorado, a Colorado corporation doing business 
in Scottsbluff as the St. Mary’s Hospital in the sum of 
$465.90 for services, medicines, etc., rendered to the de- 
ceased while she was in the hospital from April 3 to 
April 15, 1953. 

We think the claims of Dr. Ted E. Riddell, Dr. Paul 
Q@. Baker, and the Sisters of St. Francis relate them- 
selves to the last illness of Adelaide Raymond. 

The record shows that at the time of her death Ade- 
laide Raymond left no other property out of which 
these claims, if allowed, can be paid other than that 
held in joint tenancy. 

At the time of her death the joint account in the 
Scottsbluff National Bank had a balance of $1,931.85. 
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The evidence shows that since June 1948 Adelaide 
Raymond had not enjoyed very good health but there 
is nothing in the record to show it in any way affected 
her mind. It appears she was at all times fully capable 
of taking care of her business. 

Nellie F. Chaplin died on May 15, 1953. Her estate 
is being probated in the county court of Scotts Bluff 
County. Appellee is the qualified and acting executor 
thereof. He has taken possession of the property here- 
inbefore referred to as being held in joint tenancy and 
has sold the two pieces of real estate. He now has in 
his possession the proceeds thereof. 

The question is, can appellant, on the basis of any 
of the grounds she has advanced, hold any of this prop- 
erty for the purpose of paying the creditors and ex- 
penses of administration of the estate of Adelaide Ray- 
mond, deceased? 

Appellant says she believes she has an equitable in- 
terest in the funds received from the property herein- 
before referred to to the extent asked. That the equit- 
able ownership of property can be in one person and 
the legal title in another is beyond question. See, Bu- 
ford v. Dahlke, 158 Neb. 39, 62 N. W. 2d 252; Jewett 
v. Black, 60 Neb. 173, 82 N. W. 375. 

This state has always recognized common law joint 
tenancy with right of survivorship. See, Sanderson v. 
Everson, 93 Neb. 606, 141 N. W. 1025; Tyrrell v. Judson, 
112 Neb. 393, 199 N. W. 714; Arthur v. Arthur, 115 
Neb. 781, 215 N. W. 117; Olander v. City of Omaha, 
142 Neb. 340, 6 N. W. 2d 62; Stuehm v. Mikulski, 139 
Neb. 374, 297 N. W. 595, 137 A. L. R. 327; Anson v. 
Murphy, 149 Neb. 716, 32 N. W. 2d 271; Buford v. Dahlke, 
supra. In fact, joint tenancies have been approved by 
the Legislature. See § 76-118, R. R. S. 1943. 

The deed here is within the authorization of section 
76-118, R. R. S. 1943, passed by the 1941 Legislature, 
although it would have been deficient to create a com- 
mon law joint tenancy in the absence of such statutory 
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enactment. See our holdings in Stuehm v. Mikulski, 
supra, and Anson v. Murphy, supra. 

Joint tenancies are created by contract. See Sander- 
son v. Everson, supra. They are not favored and, if 
not expressly created by contract, the law presumes 
the tenancy is in common. See, Sanderson v. Everson, 
supra; Olander v. City of Omaha, supra; In re Estate of 
Vance, 149 Neb. 220, 30 N. W. 2d 677; Bodeman v. 
Cary, 152 Neb. 506, 41 N. W. 2d 797; Buford v. Dahlke, 
supra; Whiteside v. Whiteside, 159 Neb. 362, 67 N. W. 
2d 141. 

As stated in Sanderson v. Everson, supra: 
order to create a joint tenancy, the purpose must be 
clearly expressed, otherwise the tenancy will be held 
to be in common.” 

However, ‘‘* * * if the purpose to create a joint ten- 
ancy is clearly expressed in a deed of conveyance of 
real estate, the law will permit the intention of the 
parties to control, and a joint tenancy with right of 
survivorship will be created.” Sanderson v. Everson, 
supra. See, also, Olander v. City of Omaha, supra; 
In re Estate of Vance, supra; Bodeman v. Cary, supra. 
The intention of the parties must govern. Sanderson 
v. Everson, supra. 

As stated in Elrod v. Heirs, Devisees, etc., 156 Neb. 
269, 55 N. W. 2d 673: “The court in interpreting a con- 
veyance of real estate is by legislative declaration re- 
quired to carry into effect the true intent of the parties 
so far as it can be ascertained from the whole instru- 
ment, if not inconsistent with law. § 76-205, R. R. S. 
1943. Each word and provision in the conveyance must 
be given such significance as will make effective the 
intention of the parties.” 

And, in Langan v. Langan, 135 Neb. 229, 280 N. W. 
903, we said: “The intention of the parties to a deed 
must be gathered from the whole instrument itself. 
Comp. St. 1929, sec. 76-109.” 

There can be no doubt from the language used, which 
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has been hereinbefore set forth, that it was the intention 
of the parties to the deed under consideration to create 
a joint tenancy with right of survivorship; that is, upon 
the death of one the survivor should take the whole 
title. It would vest the whole title in the survivor free 
from the debts of the deceased joint tenant. See, 
Stuehm v. Mikulski, supra; Anson v. Murphy, supra. 
As stated in Stuehm v. Mikulski, supra: ‘“* * * upon 
the death of one of two cotenants holding such an 
estate, the survivor takes the entire fee free from the 
debts of the deceased cotenant * * *.” 

It is, of course, true, as stated in Anson v. Murphy, 
supra: ‘“* * * an estate in joint tenancy can be de- 
stroyed by an act of one joint tenant which is incon- 
sistent with joint tenancy and that such an act has the 
effect of destroying the right of survivorship incidental 
to it.” See, also, Buford v. Dahlke, supra; Whiteside 
v. Whiteside, supra. We said in Whiteside v. Whiteside, 
supra: “Any act of a joint tenant which destroys one 
or more of its necessarily coexistent unities operates as 
a severance of the joint tenancy and extinguishes the 
right of survivorship.” 

“In order to effect a severance of the jointure, the 
effect of the act or transaction, whether it is voluntary 
or involuntary insofar as the joint tenant is concerned, 
must be to divest him of his estate in joint tenancy.” 
Gau v. Hyland, 230 Minn. 235, 41 N. W. 2d 444. 

And if such occurs, we said in Anson v. Murphy, supra: 
“After the destruction of a joint tenancy by a joint 
tenant, nothing more than a tenancy in common 
remains.” 

We find no evidence of any act by either grantee 
which would have such effect unless it can be said that 
the incurring of these debts by Adelaide Raymond, for 
which claims have been filed against her estate, had 
such effect. We do not think the mere incurring of 
debts by one of two joint tenants, subsequent to the cre- 
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ation thereof, has the effect of destroying such joint 
tenancy. 

Appellant suggests we now declare that there is no 
longer such a thing in this state as a joint tenancy with 
right of survivorship and that all estates so denominated 
be declared tenancies in common with right of survivor- 
ship. As such they would be subject to the debts of the 
deceased joint owner. See, Stuehm v. Mikulski, supra; 
Anson v. Murphy, supra. Appellant bases this argu- 
ment, in part, on the fact that the 1955 Legislature has 
made jointly held property subject to the debts of a 
deceased joint tenant under certain conditions as there- 
in set forth. See, Laws 1955, c. 110, p. 295; § 30-624, 
R. S. Supp., 1955. 

It seems to us if public policy should so require the 
Legislature could abolish joint tenancy. The fact is 
it not only has not done so but has, through the legis- 
lation hereinbefore referred to, expressly acknowledged 
and approved its existence. We find no reason sufficient 
for our doing so. 

“The relation of and estate of joint tenancies may be 
created in any kind of personal property that is sub- 
ject to be held in severalty.” In re Estate of Vance, 
supra, 

The joint survivorship checking account in the Scotts- 
bluff National Bank in the name of Adelaide Raymond 
and Nellie Chaplin is specifically controlled by section 
8-167, R. R. S. 1943, which provides: “When a deposit 
in any bank in this state is made in the name of two or 
more persons, deliverable or payable to either or to 
their survivor or survivors, such deposit, or any part 
thereof, or increase thereof, may be delivered or paid 
to either of said persons or to the survivor or survivors 
in due course of business.” 

This statute fixes the property rights of the persons 
named in the deposit where compliance with the stat- 
ute has been had. Scriven v. Scriven, 153 Neb. 655, 45 
N. W. 2d 760; Rose v. Kahler, 151 Neb. 532, 38 N. W. 
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2d 391; Young v. McCoy, 152 Neb. 138, 40 N. W. 2d 
540. Upon the death of one payee the survivor takes 
the whole legal title free of any debts of the deceased 
unless a contrary intent affirmatively appears from the 
terms of the deposit. Rose v. Kahler, supra. No such 
contrary intent appears from the deposit herein involved. 

Was the conveyance made with intent to hinder, de- 
lay, or defraud expected creditors? 

It should be borne in mind that although the grantees 
were, at the time, elderly sisters, this is not a case in- 
volving debts existing at the time of the conveyance 
nor of contingent liabilities then in being. The debts 
for which claims have been filed against the estate of 
Adelaide Raymond, deceased, were not incurred until 
4 years or more after the deed was executed and re- 
corded and not until more than 8 years after the joint 
survivorship checking account was opened. Conse- 
quently the principles applicable and controlling in 
cases involving existing or contingent liabilities have no 
application. The rule here controlling is stated in Ayers 
v. Wolcott, 66 Neb. 712, 92 N. W. 1036, as follows: “The 
rule seems to be well settled that, to set aside a convey- 
ance on the ground that it is fraudulent as to subsequent 
creditors, such creditors must allege and prove that 
such conveyance was made with intent to defraud sub- 
sequent creditors and in contemplation of such future 
indebtedness.” See, also, Jansen v. Lewis, 52 Neb. 556, 
72 N. W. 861; Creason v. Wells, 158 Neb. 78, 62 N. W. 
2d 327. 

While it is true that Adelaide Raymond was not in 
very good health at the time she executed the deed to 
herself and her sister and had the same recorded, we 
do not think it can be said that debts incurred in con- 
nection with her last illness some 4 years later were 
then in contemplation and that she executed the deed 
with an intent to avoid the payment thereof. 

If there is to be any further or additional relief for 
creditors from the legal effect of joint tenancies by those 
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dealing with persons who hold their property in joint 
tenancy with right of survivorship than what has al- 
ready been enacted by the Legislature we think it should 
come from the same source. 

Having come to the conclusion that the trial court 
was correct in denying appellant the relief she sought 
we affirm its judgment doing so. 

AFFIRMED. 


LesiiE L. BLAUVELT ET AL., APPELLEES, V. CLARENCE S. 
Beck, ATTORNEY GENERAL OF THE STATE OF NEBRASKA, 


ET AL., APPELLANTS. 
76 N. W. 2d 738 


Filed May 4, 1956. No, 33954. 


1. Pleading. A general demurrer tests the substantive legal rights 
of the parties upon admitted facts including reasonable infer- 
ences of law and fact deduced from the facts which are alleged. 
It does not admit conclusions alleged in the pleading to which 
the demurrer is directed. 

2. Statutes: Pleading. If it is claimed that a statute is invalid 
because it is in its substance violative of the fundamental law, 
the inference of invalidity being one following from the funda- 
mental law as compared with the act in question, it is sufficient 
to generally allege that it is invalid. 

8. Auctions and Auctioneers. The business of auctioneering and 
the sale of merchandise at auction are legitimate, lawful, and 
useful activities. 

The business of conducting public auction sales of 

merchandise is lawful and useful but it is affected with a public 

interest and is subject to reasonable legislative restrictions. 

The source of the authority to regulate auctions is the 

police power and a regulatory statute enacted by virtue thereof 

must have relation to the public health, safety, and welfare. 

If the regulations imposed by such a statute do not have 
relation to the public health, safety, or welfare they are invalid 
as an invasion of property rights of persons affected. 

7. Constitutional Law. Liberty in the constitutional meaning in- 
cludes absence of arbitrary and unreasonable restraint upon 
an individual in the conduct of his business and the use and 
enjoyment of property. 
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Constitutional Law: Statutes. If a condition of affairs exists 
concerning which the Legislature, exercising its conceded right 
to enact laws for protection of health, safety, and welfare of 
the people, might pass the law in question it must be sustained. 


If such legislative action is arbitrary and an 
unreasonable interference with the right to engage in and carry 
on business and has no relation to the protection of the public 
within the legislative power, the act must fail. 

The reasonableness of restrictions imposed by 
the Legislature by the exercise of the police power is a judicial 
matter. 


A regulatory provision of a statute having 
some relation to public health, safety, or welfare but which 
arbitrarily and unreasonably interferes with private business and 
imposes unreasonable and unnecessary restrictions may not be 
upheld. 


The question if legislation is in the public 
interest is ordinarily one for legislative determination, but the 
Legislature may not, under the guise of regulation in the public 
interest, impose conditions which are on their face unreasonable, 
arbitrary, discriminatory, or confiscatory. 


Constitutional Law. The constitutional validity of a law may 
be tested by what may by its authority be done. 


The fundamental requisite of due process of law is 
opportunity to be heard and this right has small reality or 
value unless one is informed that the matter is pending and he 
can choose for himself what action he will take in reference 
to it. 


The method of transmitting notice to a person of a 
pending matter to constitute due process must be one that is 
reasonably calculated to give him notice thereof and an op- 
portunity to be heard. 


Constitutional Law: Statutes. The Legislature may make a 
reasonable classification of persons, corporations, and property 
for purposes of legislation concerning them, but the classification 
must rest upon real differences of situation and circumstances 
surrounding the members of the class, relative to the subject 
of legislation, which render appropriate its enactment. 
Auctions and Auctioneers: Constitutional Law. The Nebraska 
Public Auction Law makes arbitrary and unreasonable classifi- 
cation because it limits the right to conduct auction sales of 
new merchandise as therein defined to less than all who are 
similarly situated ‘without distinctive circumstances which rea- 
sonably justify such limitation, 
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_ AppeaL from the district court for Lancaster County: 
Harry R. ANKENY, JubcE. Affirmed. 


' Clarence S. Beck, Attorney General, Homer G. Hamil- 
ton, Elmer M. Scheele, and Edward F. Carter, Jr., for 
appellants. 


Albert S. Johnston and Thomas H. Adams, for ap- 
pellees. 


Heard before Srmmons, C. J., MESSMORE, YEAGER, 
CHAPPELL, WENKE, and BosLaucuH, JJ. 


BosLaucu, J. 

The objective of this litigation is to secure an ad- 
judication that the Nebraska Public Auction Law is con- 
stitutionally invalid and to enjoin appellants from taking 
any action intended to enforce the provisions of the law. 

The substance of the petition is as follows: 

Appellees Leslie L. Blauvelt, Mac Wondra, and Clif- 
ford E. Anderson, duly qualified and experienced auc- 
tioneers, are and each have been for many years engaged 
in conducting retail sales of personal property at public 
auction in a lawful manner in the State of Nebraska. 
The property sold by them at auction includes personal 
property of other persons consigned to appellees for sale 
and they are paid compensation for making a sale of it 
at auction. A part of the property sold consists of new 
merchandise not previously sold at retail and it is im- 
possible to ascertain and know in many instances if the 
articles offered for sale and sold have or have not been 
previously sold at retail. Appellee C. C. Gannett & 
Co., Inc., is a domestic corporation and appellee Charles 
C. Gannett is one of its officers and stockholders. Ap- 
pellee Prima Sales Co. is an association of persons en- 
gaged in business in Nebraska. C. C. Gannett & Co., 
Inc., and Prima Sales Co. are each engaged in buying 
and selling at retail personal property including mer- 
chandise not previously sold at retail. Their method 
consists of the sale of a part of the merchandise at pub- 
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lic auction. Their method of selling merchandise has 
been and is lawful and legitimate. Appellant Clarence 
S. Beck, the Attorney General of Nebraska, is author- 
ized to act for the state in the enforcement of its laws 
and to prosecute violations of any of them. Appellant 
Elmer M. Scheele, county attorney for Lancaster County, 
is charged with the duty of enforcing the laws of the 
state and prosecuting violation of any of them that occur 
within the county. , 

The Legislature of Nebraska at its 1955 session enacted 
Legislative Bill 498 as the Nebraska Public Auction 
Law. It by its terms became in force and operative May 
6, 1955. It contains conditions and restrictions that are 
discriminatory and unreasonable. It does not accord 
to appellees equal protection of the law in the conduct 
of their lawful business and it abridges the privileges 
and immunities of appellees and other persons similarly 
situated, contrary to the Constitution of the United 
States and the Constitution of Nebraska. The classifi- 
cations of business made therein and thereby are dis- 
criminatory, the fees required to be paid thereby are 
confiscatory, and the fines imposed by it are excessive. 
The law in each of said respects is contrary to the Con- 
stitution of the United States and the Constitution of 
Nebraska. 

The county attorney of Lancaster County, one of the 
appellants, filed a complaint in the county court of that 
county charging plaintiffs with the violation of the Ne- 
braska Public Auction Law. Appellees Leslie L. Blau- 
velt and Charles C. Gannett were each arrested at the 
Lincoln Sale Barn, owned and operated by the former, 
while each of said persons was engaged in the lawful 
sale of merchandise consigned to them for auction sale 
by C. C. Gannett & Co., Inc. The action of the county 
attorney in that regard was the occasion of the com- 
mencement of this litigation. Appellants each threaten 
to continue to attempt to enforce the invalid law and 
to harrass appellees in the conduct of their business. 
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Appellants challenged the sufficiency of the petition 
by general demurrer. It was overruled and appellants 
elected not to plead further in the case. The district 
court found that the Nebraska Public Auction Law con- 
flicts with the Constitution of Nebraska and the Con- 
stitution of the United States in the particulars alleged 
in the petition of appellees; that it was invalid; and that 
appellees were entitled to an injunction preventing ap- 
pellants from attempting to enforce the provisions of the 
law. A judgment was rendered in harmony with the 
findings. This appeal contests the correctness of the 
judgment. 

A general demurrer tests the substantive legal rights 
of the parties upon admitted facts including reasonable 
inferences of law and fact which may be deduced from 
the facts which are alleged. It does not admit con- 
clusions alleged in the pleading to which the demurrer 
is directed. Central Nebraska Public Power & Irr. Dist. 
v. Walston, 140 Neb. 190, 299 N. W. 609; Kinney Loan & 
Finance Co. v. Sumner, 159 Neb. 57, 65 N. W. 2d 240; 
Montgomery v. Blazek, 161 Neb. 349, 73 N. W. 2d 402. 

The petition is quite general in its averments of the 
basis for the claims of appellees that the statute is in 
conflict with the Constitution. The ability of appellees 
to contest the validity of the statute by virtue of their 
business status is not assailed by appellants. Appellees 
allege that they are threatened with its attempted and 
intended enforcement; that the legislation violates the 
fundamental law because it is discriminatory, unreason- 
able, and confiscatory; that the classification made by 
it is arbitrary and illegal; and that it denies appellees 
in the prosecution of their business equal protection of 
the law and denies them the privileges and immunities 
to which they are entitled. The petition is sufficient to 
the extent and in instances that appellees assert that 
the statute is invalid because it is in its substance, as 
shown by its language and effect, violative of the fun- 
damental law. This doctrine was announced in this 
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jurisdiction many years ago and has not since been de- 
parted from. The statement of it in City of York v. 
Chicago, B. & Q. R. R. Co., 56 Neb. 572, 76 N. W. 1065, 
is as follows: ‘When it is claimed that a statute or 
ordinance is invalid because it is in its substance vio- 
lative of the fundamental law, the inference of invalidity 
being one following from the fundamental law as com- 
pared with the act in question, it is sufficient to gener- 
ally allege that it is invalid.” 

The statute designated the Nebraska Public Auction 
Law, the cause of this controversy, by its terms became 
effective May 6, 1955. Laws 1955, c. 266, p. 832; §§ 
69-801 to 69-817, R. S. Supp., 1955. It will be herein 
referred to by its name or as the law The often- 
repeated words in the law “new goo.s, wares, and 
merchandise” will be spoken of as mr«chandise. Pub- 
lic auction sale or sales will be mentisned as auction. 

The following is the substance of the relevant portions 
of the law: It defines auction as offering for sale or 
selling merchandise to the highest bidder or offering 
for sale or selling merchandise at a high price and then 
offering it at successively lower prices until a buyer is 
secured. New goods, wares, and merchandise as used 
in the law refers to items of those classes not previously 
sold at retail. Established place of business is any 
building at which a legitimate, permanent business is 
carried on as such in good faith and at which stocks 
of the property being sold at auction are produced or 
kept in quantities reasonably adequate and usually kept 
for the requirements of such business. Applicant is 
any person, firm, or corporation making an application 
under the law for a license to conduct an auction. 

The law makes it unlawful for any person to offer for 
sale or to sell at auction in the state merchandise unless 
such person shall have secured a license as provided by 
the law, except as otherwise provided therein. A li- 
cense may be procured by an application in writing 
filed with the county clerk of the county in which an 
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auction is desired to be held not less than 10 days prior 
to the auction, containing: The name, residence, and 
post-office address of the applicant; if a firm or corpora- 
tion, the names and address of the members of the firm 
or Officers of the corporation and the date and place 
of incorporation; if a foreign corporation, the date it 
qualified as such to do business in Nebraska; the name, 
residence, and post-office address of the auctioneer 
who will conduct the auction; if the applicant is not the 
owner of the merchandise to be offered for sale, the name 
and address of the owner thereof; a detailed inventory 
and description of the merchandise to be offered for 
sale which shall set forth “the cost to the applicant of 
the several items” therein; a receipt for payment of 
personal property tax on the merchandise to be offered 
for sale or evidence satisfactory to the county clerk 
that it is not liable for taxation; a copy of notice which 
10 days before the application has been filed shall have 
been mailed by registered mail by the seller to the State 
Tax Commissioner stating the precise time and place 
the auction will be held, the approximate value of the 
merchandise to be offered or sold, and any other in- 
formation the State Tax Commissioner requests or re- 
quires; and the number of days the auction will be held. 

A bond shall be filed and deposited with the county 
clerk as a part of and at the time the application is 
filed, with sureties to be approved by the clerk, in the 
sum of twice the value of the merchandise to be offered 
for sale, in which the state must be named as obligee, 
for the use and benefit of any purchaser of such mer- 
chandise at the auction who might have a cause of ac- 
tion of any nature resulting from a sale at the auction 
against the applicant. The bond must be conditioned 
for the payment of any tax due the state or any subdi- 
vision of it; the payment of any fines against the appli- 
cant for violations of the auction law; the satisfaction 
of any cause of action commenced within 1 year from 
the date of the sale and arising therefrom; and the pay- 
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ment by the applicant to the purchasers at the auction 
of any loss or damage caused any purchaser by breach 
of any express or implied warranty of the manufacturer, 
owner, or seller, including cost of servicing and repairs 
incurred by purchasers, unless the owner or seller of 
the merchandise shall state in public notices of the auc- 
tion that the goods to be sold are not warranted or guar- 
anteed in any manner and that the costs of servicing 
will have to be paid by the purchaser. The applicant 
and sureties shall in the bond appoint the county clerk 
their agent for the service of process. The county clerk 
shall within 5 days after the service of any process on 
him send a copy thereof by ordinary mail to the party 
for whom he has been served to his last-known address. 
“Failure to so mail said copy shall not, however, affect 
the court’s jurisdiction.” 

An applicant for a license must file the receipt of the 
county treasurer for payment to him by the applicant 
of a license fee of $50 per day for the entire time he 
estimates he will conduct an auction. The license is 
not transferrable. It is valid only in the county where 
issued except it is not valid in any city or village which 
has an ordinance licensing auctions unless a license has 
also been obtained from the city or village, and a city 
or village license is not one in lieu of a county license. 
A license may be used for only one place in the county. 

The applicant within 10 days of the termination of 
the auction is required to file in duplicate with the 
county clerk an inventory of all merchandise sold at 
the auction and the price received therefor and a copy 
of it must immediately be sent to the State Tax Com- 
missioner. The provisions of the law do not apply to 
“public auctions of goods, wares, and merchandise held 
by the owner thereof at his * * * established place of 
business.” 

The law authorizes cities and villages to tax, license, 
and regulate persons who desire to engage or are en- 
gaging in auctions therein and to charge a fee therefor 
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not to exceed $50 per day and it shall be in addition to 
the license fee of $50 per day the law requires for a 
county license. 

The law inflicts for each violation of it a fine of not 
less than $200 and not more than $1,000 or imprison- 
ment in the county jail for not less than 30 days and 
not more than 180 days. Cities and villages are au- 
thorized to provide penalties for violation of any ordi- 
nance concerning auctions in force therein. 

The selling of merchandise at auction and the occu- 
pation of auctioneer are legitimate, lawful, and useful. 
Caldwell v. City of Lincoln, 19 Neb. 569, 27 N. W. 647; 
Webber v. City of Scottsbluff, 141 Neb. 363, 3 N. W. 
2d 635. The business of an auctioneer, notwithstanding 
it is perfectly lawful and useful, is affected with a pub- 
lic interest and is subject to reasonable legislative re- 
striction. Riddles, Inc. v. Enright, 239 N. Y. 354, 146 
N. E. 625, 39 A. L. R. 766; City of Chicago v. Ornstein, 
323 Tl. 258, 154 N. E. 100, 52 A. L. R. 489; Annotation, 
31 A. L. R. 299; 5 Am. Jur., Auctions, § 3, p. 447. The 
source of the authority to regulate auctions is the police 
power and a regulatory statute adopted by virtue of 
the police power must have relation to the public 
health, safety, and welfare. If the regulations imposed 
by the statute do not have such relation they are void 
as an invasion of the property rights of any person 
affected by their enforcement. Webber v. City of Scotts- 
bluff, supra. 

All persons are insulated against deprivation of life, 
liberty, or property without due process of law and dis- 
crimination between citizens in respect to the acquisi- 
tion, ownership, possession, and enjoyment of property 
by constitutional prohibitions. Art. I, §§ 3, 25, Con- 
stitution of Nebraska. The federal Constitution safe- 
guards the citizen from state legislation which abridges 
his privileges and immunities or denies him the equal 
protection of the laws or deprives him of liberty or 
property without due process. Art. XIV, § 1, Constitu- 
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tion of the United States. A controlling principle is 
that if legislative action is arbitrary and has no reason- 
able relation to a purpose which it is competent for 
government to effect, the Legislature transcends the 
limits of its power in interfering with the rights of per- 
sons affected by the legislation but if there is reason- 
able relation to an object within governmental author- 
ity, the exercise of the legislative discretion is not sub- 
ject to judicial review. If there existed a condition of 
affairs concerning which the Legislature of the state, 
exercising its conceded right to enact laws for the pro- 
tection of health, safety, or welfare of the people, might 
pass the law it must be sustained but if such action was 
arbitrary and an unreasonable interference with the 
right to carry on business and had no just relation to 
the protection of the public within the legislative power, 
the act must fail. Liberty is not absolute. It implies 
absence of arbitrary restraint but not immunity from 
reasonable regulations. McGraw Electric Co. v. Lewis 
& Smith Drug Co., Inc., 159 Neb. 703, 68 N. W. 2d 608. 
The reasonableness of restrictions imposed by the Legis- 
lature by the exercise of the police power is a judicial 
matter. The scope of judicial inquiry as to the validity 
of a statute is limited to the question of power to enact 
it. The inquiry in this case is not in reference to lack 
of authority of the Legislature. The problem is whether 
or not the Nebraska Public Auction Law places arbi- 
trary and unreasonable limitations, regulations, and im- 
positions on the conduct of a lawful business, whether 
or not it is class legislation, or whether or not it pro- 
hibits rather than regulates. Nelsen v. Tilley, 137 Neb. 
327, 289 N. W. 388, 126 A. L. R. 729; Webber v. Cy: of 
Scottsbluff, supra. 

The following required matters—Notice to be given by 
the applicant for a license to conduct an auction to the 
State Tax Commissioner 20 days before the date of the 
commencement of the auction stating the precise time 
and place of the auction, the value of the merchandise to 
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be sold, and “such other information as the State Tax 
Commissioner may request or * * * require”; the verified, 
detailed inventory and description of the merchandise 
to be sold at the auction and “the cost to the applicant 
of the several items contained in such inventory” which 
must accompany the application for a license at least 
10 days before the auction; the verified inventory in 
duplicate of all merchandise sold at the auction and 
the price received therefor which must be filed with 
the county clerk within 10 days of the last day of the 
auction; and the condition of the bond for the pay- 
ment by the principal and surety of “damage occasioned 
to any purchaser by reason of the breach of any ex- 
press or implied warranty of the manufacturer, owner, 
or seller, including costs of servicing and repairs in- 
curred by purchasers within the warranty” unless the 
licensee gives public notice that the merchandise sold 
is not warranted or guaranteed, or any of them—have 
no such relation to public health, safety, or welfare 
as to justify the exercise of police power in reference 
to them as is attempted to be done in the statute in 
controversy in this action. If it is assumed that the 
regulatory provisions of the statute above outlined have 
some relation to public health, safety, or welfare it 
must nevertheless be said that they arbitrarily and un- 
reasonably interfere with private business and impose 
unreasonable and unnecessary restrictions on auction 
sales and for that reason they may not be approved 
and upheld. 

In Webber v. City of Scottsbluff, supra, the court said 
concerning provisions of an ordinance intended to 
regulate auction sales: “If ordinances under the police 
power do not bear some relation to the public health, 
safety or welfare, they are void as an invasion of the 
property rights of persons affected by their enforcement. 
* * * A regulatory provision of an ordinance having 
some relation to public health, safety or welfare, but 
which arbitrarily and unreasonably interferes with pri- 
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vate business and imposes unreasonable and unneces- 
sary restrictions, may not be upheld.” In the opinion it 
is said: “It is difficult, if not impossible, to find a basis 
for a conclusion that a 15-day notice to a city clerk be- 
fore an auction sale, an inventory to the city clerk of 
all goods to be sold, containing the quality, quantity, 
kind and grade of the merchandise intended to be sold, 
* * * 4 requirement by ordinance that accurate records 
shall be kept, * * * or any of these restrictions, have 
any relation to public health, safety or welfare.” 

In McGraw Electric Co. v. Lewis & Smith Drug Co., 
Inc., supra, it is declared: “The question of whether 
or not legislation is in the public interest is ordinarily 
one for legislative determination, but the Legislature 
may not, under the guise of regulation in the public in- 
terest, impose conditions which are on their face unrea- 
sonable, arbitrary, discriminatory, or confiscatory.” 
See, also, Jones v. City of Jackson, 195 Tenn. 329, 259 
S. W. 2d 649; Sam’s Loan Office, Inc. v. City of Beau- 
mont (Tex. Comm. App.), 49 S. W. 2d 1089; Perry 
Trading Co. v. City of Tallahassee, 128 Fla. 424, 174 
So. 854, 111 A. L. R. 463. 

Appellants say that the requirements indicated above, 
except the one concerning the condition of the bond, 
have sufficient relation to public welfare to legally 
justify them because they are intended to assist in the 
imposition and collection of taxes and to prevent escape 
of property from taxation. This is a tenuous and un- 
demonstrable argument. It is condemned by other pro- 
visions of the law. The applicant must file with his 
application for a license a receipt showing payment of 
taxes on the merchandise to be sold or satisfactory evi- 
dence that the merchandise is not liable for taxation. 
A condition of the bond is payment by applicant of any 
legal taxes due from him. Any additional requirements 
relative to taxation of the property or payment 
of taxes thereon would be clearly arbitrary and 
unreasonable. 
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It is an exaction of the law that an applicant for a 
license pay a license fee or tax of $50 per day for the 
entire estimated duration of the auction to the county 
treasurer of the county where the application is made 
and that he file the receipt therefor with his applica- 
tion. The license authorizing the conduct of an auc- 
tion, when issued, is valid in only one place in the county 
and it is not valid in any city or village which has an 
ordinance “licensing public auction sales unless a license 
is also obtained from such city or village.’ The law 
expressly gives cities and villages power to tax, license, 
and regulate persons engaging in or who desire to en- 
gage in public auctions and the municipality may require 
a license and charge a fee therefor not in excess of $50 
per day and “such fee shall be in addition to the amount” 
of the county license fee of $50 per day. “A city or 
village license shall not be in lieu of a county license.” 
The practical effect of this is that if the statute is valid 
an auction may only be legally conducted by one who 
has secured a county license for a fee or tax of $50 
per day and a license from the city or village at an addi- 
tional cost of $50 per day, or a total outlay of $100 per 
day for the duration of the auction. He may also be 
subjected to exactly duplicate regulations as provided 
in the statute. It is permissible under the language of 
the statute for a municipality to adopt an ordinance con- 
taining substantially all of the terms of the statute. In 
appraising the validity and effect of the statute it is 
proper to examine and determine what may be required 
under it pursuant to the provisions of it. The inquiry 
is not confined to what has been done under the act 
in any particular instance but by what may be done 
under and by virtue of its authority. The constitutional 
validity of a law is tested by what may by its authority 
be done. 

In Elliott v. Wille, on rehearing, 112 Neb. 86, 200 N. 
W. 347, the court said: “* * * in determining whether 
any particular legislation * * * is valid, it is proper to 
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examine and ascertain what may be done or accom- 
plished under and pursuant to such statutory provisions.” 

This doctrine is expressed in Rowe v. Ray, 120 Neb. 
118, 231 N. W. 689, 70 A. L. R. 1056, in this manner: 
“It may be said that this is not the situation presented 
by the facts in this case, but it must be remembered 
that the validity of the act does not depend upon what 
has been done, but upon what the act authorizes and 
by what may be accomplished under it.” See, also, 
Montana Company v. St. Louis Mining & Milling Co., 
152 U. S. 160, 14 S. Ct. 506, 30 L. Ed. 398; Burtch v. 
Zeuch, 200 Iowa 49, 202 N. W. 542, 39 A. L. R. 1349; 
Replogle v. Little Rock, 166 Ark. 617, 267 S. W. 353, 36 
A. L. R. 1333; Abbott v. McNutt, 218 Cal. 225, 22 P. 2d 
510, 89 A. L. R. 1109; 11 Am. Jur., Constitutional Law, 
§ 102, p. 737. A statute that makes it possible for dual 
regulations to be imposed upon persons affected by it 
is arbitrary, unreasonable, and confiscatory. 

The law makes it mandatory that the bond appoint 
the county clerk agent for making service of process 
issued in an action against the licensee and the surety 
jointly or severally in the county where the auction is 
held. The county clerk is admonished in one part of the 
act to send within 5 days by ordinary mail a copy of the 
process served to the person for whom the agent was 
served at the last-known address of the principal. In 
another sentence of the law it is provided: “Failure to 
so mail said copy shall not, however, affect the court’s 
jurisdiction.” The net result of this is that the law 
attempts to make it immaterial that the person sued has 
no actual notice or means of knowledge that he is sub- 
jected to the hazard of suit and final judgment and, of 
course, no opportunity to be heard in defense. The 
failure to send the copy of the process to him “shall 
not, however, affect the court’s jurisdiction.” This may 
have been intended to be an indirect admonition to the 
agent, who was not voluntarily selected, not to mail 
the copy. In any event it was not intended to inspire 
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the agent to promptness, diligence, and prudence in 
mailing the copy in such a manner that it would probably 
reach the person for whom the process was issued. 

Legislation in this state concerning notice to a person 
by use of the postal service has generally required trans- 
mission of the notice by registered mail. See, § 25- 
1606, R. S. Supp., 1955; § 25-1226, R. S. Supp., 1955; § 
27-1703, R. R. S. 1943; § 27-204, R. R. S. 1943. This is 
recognized and resorted to in the provision of the law 
involved in this case concerning the sending of the no- 
tice to the State Tax Commissioner of the time and 
place an auction is to be held. The manner of trans- 
mitting the notice in that instance is “shall have been 
mailed by registered mail by the proposed seller to the 
State Tax Commissioner.” There is significance in the 
distinction made by the statute between the method of 
sending by registered mail to the State Tax Commis- 
sioner a mere notice of a nature that no liability could 
result or great harm be done if he did not receive it 
and the requirement for sending of notice of the service 
of process in an action in court by “ordinary mail” to 
a defendant against whom a final judgment would cer- 
tainly be rendered unless a defense was made, which 
requirement is accompanied by an assurance to the 
agent that it is immaterial in result whether he does 
or does not mail the copy of the process to the defend- 
ant for whom it was issued. 

A statute which authorizes the use of the postal 
service to notify a defendant that he has been sued in 
court is strictly construed and it must be specifically 
observed. The method of transmitting the notice must 
be one that is reasonably calculated to give the defend- 
ant notice of the pending action and an opportunity 
to be heard in defense. The fundamental requisite of 
due process of law is the opportunity to be heard. The 
right to be heard has little reality or value unless one is 
informed that the matter is pending and he can choose 
for himself whether to appear or default, acquiesce or 
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contest. There is no possible situation where it is not 
reasonably possible or practicable to give adequate 
warning to the principal in the bond that he has been 
sued. The agent designated for service of process has 
available in his office by mandate of the statute as part 
of the application for license with which the bond is 
filed the name, residence, and address of the defendant. 
Service on a defendant of the character selected and 
attempted by the statute involved in this case must 
contain a requirement that makes it reasonably probable 
and certain that the notice of service on the person 
designated will be communicated to the defendant. 
Anything less than this is not due process. The method 
stated in the statute is inadequate because it is not rea- 
sonably calculated that notice of the service will reach 
the person affected who could easily be informed by 
other means at hand and proof that it had been ac- 
complished could be had and made of record. See, 
Herzoff v. Hommel, 120 Neb. 475, 233 N. W. 458; Rose 
v. Gisi, 139 Neb. 593, 298 N. W. 333; 72 C. J. S., Process, 
§ 51, p. 1065. The statute in the respect discussed is 
arbitrary and unreasonable. A citizen may not be sub- 
jected to such an implicit hazard as a condition of being 
permitted to engage in lawful business. 

Any person, firm, or corporation may not without 
compliance with the statute sell or offer for sale at pub- 
lic auction in the state any new merchandise except 
the statute does not apply to auction sales of livestock, 
auction sales by officers required by law, sales by re- 
ceivers or assignees of property for the benefit of credi- 
tors, or public auctions of merchandise held by the 
owner at his established place of business. This law is 
not limited to auction sales of merchandise conducted 
by or for non-residents or itinerants. It applies to any 
person not specifically excepted from its operation. A 
responsible local citizen with every desirable qualifica- 
tion, of good character and reputation, who has been 
or is sensitive to the prompt and full performance of every 
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duty, obligation, or responsibility or an itinerant who 
may be equally desirable or less desirable who does not 
have an established place of business as characterized 
in the law cannot conduct an auction of merchandise 
without complying with and subjecting himself to the 
requirements and impositions thereof. However, any 
person, without regard to his defaults, irresponsibilities, 
irregularities, and disregard of duties and obligations 
who has an established place of business may conduct 
a continuous auction sale of any merchandise he has or 
which he procures without any regard to this law if the 
auction is held at his established place of business. 
This law has no application to him. So far as it is con- 
cerned he is a free agent. 

Appellees question the classification made by the law. 
The doctrine is that the Legislature may for purposes 
of legislation make classifications but a classification to 
be valid must rest on some reason of public policy or 
some substantial difference of situation or circumstances 
that naturally suggests the justice or expediency of di- 
verse legislation with regard to the subject classified. 
In Arrigo v. City of Lincoln, 154 Neb. 537, 48 N. W. 2d 
643, it is said: “The Legislature may make a reason- 
able classification of persons, corporations, and prop- 
erty for purposes of legislation concerning them, but 
the classification must rest upon real differences in situ- 
ation and circumstances surrounding the members of 
the class, relative to the subject of the legislation, which 
render appropriate its enactment; * * *.” See, also, 
Ernesti v. City of Grand Island, 125 Neb. 688, 251 N. 
W. 899; Webber v. City of Scottsbluff, supra; Hagerman 
v. City of St. Louis, — Mo. —, 283 S. W. 2d 623. 

The classification which the statute makes does not 
rest upon real differences in situation and circumstances 
surrounding the members of the class, relative to the 
subject of legislation which renders appropriate its 
enactment. The statute makes an arbitrary and un- 
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constitutional discrimination and classification. It is 
invalid. 
The judgment of the district court should be and it 
is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA EX REL. RUSSELL R. STROM, JR., 
RELATOR, V. FRANK MARSH, SECRETARY OF STATE OF THE 
STATE OF NEBRASKA, RESPONDENT, FERN HUBBARD ORME, 


INTERVENOR. 
77 N. W. 2d 163 


Filed May 5, 1956. No. 34050. 


Original proceeding before a Judge of the Supreme 
Court, on the relation of Russell R. Strom, Jr., against 
Frank Marsh, Secretary of State of the State of Ne- 
braska. Petition dismissed. 


Russell R. Strom, Jr., pro se. 


Clarence S. Beck, Attorney General, and Clarence A. 
H. Meyers, for respondent. 


WENKEE, J. 

This is a special statutory proceeding had under and 
pursuant to the authority of section 32-517, R. R. S. 
1943, and, as a Justice of the Supreme Court, I'am filing 
this opinion to set forth the reasons for my order of 
April 30, 1956, denying the relator, Russell R. Strom, 
Jr., the relief he prayed for and dismissing his petition. It 
should be understood this is not an opinion of the 
Supreme Court. 

The facts are not in dispute. About 10:30 a. m. on 
Thursday, April 5, 1956, intervenor, Fern Hubbard Orme, 
filed with respondent, Frank Marsh, Secretary of State, 
a petition, together with her affidavit and a receipt, the 
latter showing she had paid the statutory $10 filing fee. 
By her petition and affidavit intervenor requested that 
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her name be placed on the official nonpolitical ballot 
at the primary to be held on May 15, 1956, as a candi- 
date for nomination for the office of member of the Ne- 
braska Legislature from the Twentieth Legislative Dis- 
trict. Intervenor was at that time and had been, since 
August 20, 1946, a duly qualified and acting member of 
the Lincoln City Council, Lincoln being a charter city. 

Shortly after 2 p. m. on the same day intervenor orally 
requested the Mayor of the City of Lincoln to call a 
special meeting of the city council to consider her resig- 
nation which she had tendered to the council to be 
“effective immediately.” This the Mayor and four mem- 
bers of the council, including intervenor, did, the coun- 
cil convening about 4 p.m. At this meeting, which the 
record shows was properly called, intervenor’s resigna- 
tion was accepted by a unanimous vote of those present. 

About 4 p. m. on the same day intervenor withdrew 
her first filing and thereafter, about 4:40 p. m., she made 
an entirely new filing for the same office, having paid a 
second filing fee. Relator filed objections thereto on 
April 16, 1956, wherein he questioned the legality there- 
of. On April 18, 1956, a hearing was had on these objec- 
tions before the respondent who, on April 19, 1956, over- 
ruled them. Relator thereupon perfected this proceed- 
ing by filing his petition in the Supreme Court on April 
20, 1956. 

It is relator’s thought that intervenor continued to hold 
her office as a member of the city council until her suc- 
cessor was appointed and qualified, which was not until 
April 16, 1956. In support thereof he cites section 32- 
1045, R. R. S. 1943; section 27-409, the Lincoln Municipal 
Code of 1936; and Article I, section 3, and Article IV, 
sections 6 and 13, Charter of the City of Lincoln, dated 
February 1, 1949. 

In this respect section 32-1045, R. R. S. 1943, provides: 
“Every officer elected or appointed for a fixed term 
shall hold office until his successor is elected or ap- 
pointed, and qualified, unless the statute under which 
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he is elected or appointed expressly declares the 
contrary.” 

Section 27-409, the Lincoln Municipal Code of 1936, 
provides: “All officers of this city, unless otherwise 
provided by law or ordinance, shall hold their offices 
for two years and until their successors shall be duly 
appointed and qualified, and the terms of all elective 
officers shall begin on the first Monday following elec- 
tion. The terms of all appointive officers shall begin 
at time of appointment.” 

Ordinarily, in the absence of some statutory provision, 
a resignation is effective upon its delivery to the proper 
authorities at the time therein designated and no official 
acceptance thereof is necessary. As stated in State ex 
rel. Roberts v. The Mayor, 4 Neb. 260: “In the absence 
of some statutory provision, we know of no rule which 
requires such resignation to be accepted by the munici- 
pal authorities, to make it effective. Their refusal even, 
to accept it, would not have the effect to compel him to 
retain the office against his will. We must hold, there- 
fore, that by his written resignation of the office to the 
mayor and council, on the 28th of May, the relator 
ceased to be such city engineer.” 

I do not think that either the statutory or municipal 
code provisions hereinbefore quoted have application to 
cases of resignation. In my opinion intervenor’s resig- 
nation became effective upon its delivery to the city 
council. Its acceptance by the city council at a properly 
called special meeting in no way affected its immediate 
effectiveness. 

Section 32-503, R. S. Supp., 1955, provides as follows: 
“All partisan and nonpartisan candidates for elective 
offices shall be nominated: (1) By a primary held in 
accordance with Chapter 32, article 5, or (2) by nom- 
ination papers signed and filed as provided by section 
32-504. If the candidate for an elective office is the 
incumbent of another partisan or nonpartisan elective 
office, the filing of the requisite nomination papers of 
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such incumbent for any other partisan or nonpartisan 
elective office shall be perfected at least fifty days prior 
to the date of such primary, notwithstanding any more 
general or special law respecting elections contained in 
sections 32-504, 32-514, and 32-515. The filing of the 
requisite nomination papers, perfected as aforesaid, shall 
create a vacancy in the elective office which such candi- 
date then holds as of the date of the commencement of 
the term of the office or as of the date such vacancy is 
filled by the election for which he filed or for which 
he accepted filing. Candidates may file for the unex- 
pired term of the office which becomes vacant, as pro- 
vided in this section.” 

It is relator’s contention that if a candidate to which 
this section applies is an incumbent of another partisan 
or nonpartisan elective office that he cannot by resign- 
ing that office after the 50th day and on or before the 
40th day prior to the date of the primary election, bring 
himself within the provisions of section 32-535, R. S. 
Supp., 1955. With this I agree provided he is the in- 
cumbent of another partisan or nonpartisan elective of- 
fice to which this statute has application for it seems 
to me one of the purposes of this legislation is to 
give to all those who may have a right to do so a 
reasonable opportunity to file and become a candidate 
for the unexpired term of any elective office which the 
candidate would thereby vacate in accordance with the 
provisions of this statute. To permit a resignation to 
be effective to defeat this purpose would, in my opinion, 
be contrary to the intent of the Legislature and defeat 
the purpose for which this legislation was enacted. It 
should, of course, be understood that this statute could 
not create a vacancy in any constitutional office contrary 
to the provisions of the state Constitution. 

Did the intervenor, as a member of the city council, 
come within the scope of this law? I think not. The 
office she held as a member of the city council of the 
city of Lincoln is not subject to the primary election 
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laws. See Article IV, sections 5 and 9, Charter of the 
City of Lincoln, dated February 1, 1949. It is my opin- 
ion the requirements of section 32-503, R.S. Supp., 1955, 
apply only to incumbents of partisan or nonpartisan 
elective offices subject to the primary election to which 
the statute has application. 

There is a further reason why intervenor is not sub- 
ject to the provisions of section 32-503, R. S. Supp., 1955. 
As recent as the opinion in Supp v. Allard, ante p. 563, 
76 N. W. 2d 459, the Supreme Court approved the prin- 
ciple, quoted from McCann v. McLennan, 2 Neb. 286, 
that: “* * * specific provisions relating to a particular 
subject must govern in respect to that subject as against 
general provisions in other parts of the law, which might 
otherwise be broad enough to include it.” Therein the 
court went on to say, by quoting from State ex rel. Prout 
v. Nolan, 71 Neb. 136, 98 N. W. 657, that: “Where gen- 
eral and special provisions of a statute come in conflict, 
the general law yields to the special without regard to 
priority in dates, and a special law will not be repealed 
by general provisions, unless by express words or by 
necessary implication.” See, also, State ex rel. Smith v. 
Nebraska Liquor Control Commission, 152 Neb. 676, 
42 N. W. 2d 297; Lee v. Lincoln Cleaning & Dye Works, 
144 Neb. 659, 14 N. W. 2d 227. 

In 1935 the Legislature enacted what is now section 
32-536, R. R. S. 19438. See Laws 1935, c. 112, § 1, p. 358. 
This section provides: “When any person holding any 
other elective public office becomes a candidate for the 
office of Legislator, the office which he is holding shall 
become vacant as of the date of the beginning of the 
term of the office of Legislator. Filing of candidates for 
the unexpired term of the office which the candidate 
then holds may be made and the time for filing for such 
office is extended five days beyond the filing date pre- 
scribed for that office.” 

In my opinion this section relates specifically to when 
any person holding any other elective public office be- 
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comes a candidate for the office of “Legislator.” It is 
therefore controlling here. Without deciding whether 
or not intervenor was the holder of any other elective 
public office within the meaning of this section, I think, 
in either event, she could file within the time provided 
by section 32-535, R. S. Supp., 1955, as the only effect 
of whether or not she was or was not would relate to 
the 5 days extension referred to in section 32-536, R. R. 
S. 1943, which is not here material. 
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SUBSTITUTED DEFENDANT FOR OMAHA & CounciL BLUFFS 


STREET RAILWAY COMPANY, A CORPORATION, APPELLANT. 
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Filed May 11, 1956. Nos, 33868, 33877. 


1. Trial. A motion for a directed verdict must for the purpose 
of decision thereon be treated as an admission of the truth of 
all material and relevant evidence submitted on behalf of the 
party against whom the motion is directed. Such party is en- 
titled to have every controverted fact resolved in his favor, and 
to have the benefit of every inference that can reasonably be 
deduced from the evidence. 

2. Negligence. Contributory negligence is conduct for which 
plaintiff is responsible, amounting to a breach of the duty which 
the law imposes upon persons to protect themselves from injury, 
and which, concurring asd cooperating with actionable negli- 
gence for which defendant is responsible, contributes to the 
injury complained of as a proximate cause. 

3. Street Railroads: Negligence. Section 89-751, R. R. S. 1948, 
declaring certain circumstances under which a pedestrian has 
the right-of-way in crossing a street, does not relieve the pedes- 
trian of responsibility for the results of his own contributory 
negligence. 


When one, being in a place of safety, sees 
and is aware of the approach of a moving vehicle in close prox- 
imity to him, suddenly moves from the place of safety into the 
path of such vehicle and is struck, his own conduct constitutes 
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contributory negligence more than slight. in degree, as a matter 
of law, and precludes recovery. 

5. Trial. Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion therefrom, 
it is the duty of the court to decide the question, as a matter 
of law, rather than submit it to a jury for determination. 

In a case where a motion has been made at the close 
of all of the evidence for a directed verdict, which motion 
should have been sustained but was overruled and the case 
was submitted to a jury which returned a verdict contrary to 
the motion, and a motion for judgment notwithstanding the 
verdict is duly filed, it is the duty of the court to sustain the 
motion and render judgment in accordance with the motion for 
a directed verdict. 

7. Appeal and Error. In an appeal to review the ruling of the 
district court on a motion for new trial the Supreme Court 
may order and direct judgment to be entered in favor of 
the party entitled thereto. 


APPEAL from the district court for Douglas County: . 
ARTHUR C, THOMSEN, JUDGE. Reversed and remanded 
with directions. 


Pilcher, Haney & Howard and Harry D. Haykin, for 
appellant Corbitt. 


George L. DeLacy and William P. Mueller, for appellee 
Omaha Transit Co. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaueH, JJ. 


MEssmore, J. 

This is an action at law brought by Charles W. Cor- 
bitt in the district court for Douglas County, as plain- 
tiff, against the Omaha & Council Bluffs Street Railway 
Company, now Omaha Transit Co., defendant, to re- 
cover damages for personal injuries sustained when 
he was in the act of crossing a street and was struck by 
a streetcar owned by the defendant and being operated 
by one of its employees. 

The case was tried to a jury, resulting in a verdict 
in favor of the plaintiff and fixing the amount of his 
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recovery in the sum of $23,807. The defendant filed a 
motion for judgment notwithstanding the verdict, and 
in the alternative, a motion for a new trial. The trial 
court overruled the motion for judgment notwithstand- 
ing the verdict, but sustained the defendant’s motion 
for new trial, and set aside the verdict. The plaintiff 
appealed from the order granting the new trial. The 
defendant appealed from the order overruling its motion 
for judgment notwithstanding the verdict. The defend- 
ant also made a cross-appeal in its brief in the appeal 
made by the plaintiff. 

The parties stipulated that inasmuch as both parties 
had appealed, the appeals should be consolidated and 
that one bill of exceptions would be used on appeal. 

While there are several assignments of error made 
by the plaintiff on his appeal and by the defendant on 
its separate appeal and cross-appeal, we deem the most 
important assignment of error to be the one made by the 
defendant that the trial court erred in overruling the 
defendant’s motion for judgment notwithstanding the 
verdict. We determine this assignment of error. 

The defendant, at the close of the plaintiff’s evidence 
and at the close of all of the evidence, moved the court 
to either dismiss the plaintiff's cause of action or to 
direct the jury to return a verdict in favor of the de- 
fendant. In this connection, a motion for a directed 
verdict must for the purpose of decision thereon be 
treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party 
against whom the motion is directed. Such party is 
entitled to have every controverted fact resolved in 
his favor, and to have the benefit of every inference 
that can reasonably be deduced from the evidence. 
See Milk House Cheese Corp. v. Chicago, B. & Q. R. R. 
Co., 161 Neb. 451, 73 N. W. 2d 679. 

For convenience we will refer to the parties as they 
are designated in the district court and at times to the 
defendant as the transit company. 
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To determine the validity of the above assignment of 
error, and with the foregoing-stated rule in mind, we 
review the relevant and material evidence which we 
summarize as follows. 

There is a plat in evidence, drawn to scale, which 
discloses certain measurements and distances relative 
to buildings located on the north side of Farnam Street 
which have no particular bearing in this case except as 
appears subsequently in the evidence. On the south 
side of Farnam Street, on the southwest corner of the 
intersection of Twenty-sixth Street, is the Lied Buick 
used car lot. The sidewalk that runs south from 
Farnam Street along the west side of Twenty-sixth 
Street is 6 feet 1 inch wide. Twenty-sixth Street is 
40 feet 1 inch wide. On the southeast corner of Twenty- 
.sixth Street and Farnam Street is the Webber Motors 
Company building which will be referred to in the 
opinion with reference to matters concerning the acci- 
dent. From the west edge of this building to the west 
edge of the door into the office it is 29 feet 3 inches. 
The door is 7 feet 6 inches wide. From the east edge 
of this door to the west edge of the overhead garage door 
in said building it is 51 feet 6 inches. From the east 
edge of the overhead garage door of said building to the 
west edge of the east overhead door of said building 
it is 43 feet 4 inches. The east overhead door is 11 feet 
11 inches wide. 

Farnam Street runs east and west and there are 
streetcar tracks, one set for eastbound traffic and one 
set for westbound traffic. Streetcars leaving downtown 
Omaha going west travel on the north set of tracks, 
and those going east on the south set of tracks. The 
surface of the street is asphalt. There is a space of 4 
feet 7 inches between the two sets of tracks. Rail meas- 
urements are taken to the gauge line which is the in- 
side edge of the rail, and show the eastbound tracks 
to be 4 feet 814 inches apart. 

There is a pole located on the north curb in front of 
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the Barnhart Press building which is 126 feet from the 
east curb of Twenty-sixth Avenue. 

On the southwest corner of Twenty-sixth Street and 
Farnam Street is a driveway into the used car lot 
which is 24 feet 3 inches wide from the east edge to the 
west edge. 

There are numerous exhibits in evidence which show 
the entire area surrounding and in the immediate vi- 
cinity of the place where the. accident occurred. 

The plaintiff testified that he was 40 years of age and 
a laborer. On September 18, 1952, he was not working. 
He got up at 11 a. m., and went to a dentist to have 
four teeth extracted. He left the dentist’s office about 2 
p.m. After leaving the dentist’s office, he stopped at a 
drug store and at the Virginia Cafe at Fifteenth and 
Douglas Streets for coffee. After leaving the Virginia 
Cafe, he walked to Twenty-fourth and Dodge Streets, and 
from there to Twenty-sixth and Farnam Streets. He de- 
cided to return to his room on Thirteenth Street. In order 
to do so, he had to cross Farnam Street. At that time he 
was directly north of the west side of the Webber 
Motors Company building on the east side of Twenty- 
sixth Street. On the north side of the street and at the 
area where he started to cross, there was a pole. He 
was standing by this pole before he started to cross. 
It was a clear day, the streets were dry, and it was about 
6 p.m. He had on a light shirt, trousers, and a light 
hat. He started south across Farnam Street. He first 
looked to the east and observed traffic about a block 
east. Then he looked to the west. There he saw a 
streetcar stopped 10 feet west of the west curb line of 
Twenty-sixth Avenue. There were automobiles parked 
along the north side of Farnam Street, and just east of 
the cross walk in front of the Webber Motors Company 
building on the south side of Farnam Street. After he 
looked to the west and saw the streetcar stopped, he 
started across the street and was directly in line with 
the sidewalk on the east side of Twenty-sixth Street. 
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As he stepped off the curb he looked to the east again 
and saw traffic three-fourths of a block east. He pro- 
ceeded to walk normally across the street. When he 
was near the north rail of the westbound streetcar 
tracks, he observed an automobile coming north on 
Twenty-sixth Street. The front of this automobile was 
about even with the front of the Webber Motors Com- 
pany building on the east side of Twenty-sixth Street. 
No signals were given by its driver to indicate which 
direction he was going to turn. He slowed down to 
see which way the automobile coming into the intersec- 
tion on Twenty-sixth Street would turn, east or west, 
to keep from getting struck by it if it turned east. He 
stopped on the north rail of the eastbound tracks. The 
automobile proceeded on across Farnam Street and 
turned west. As this automobile proceeded ahead and 
was making its turn, the plaintiff was looking toward the 
south intersection and could see both curb lines to the 
east and west of Twenty-sixth Street, and observed no 
streetcar in that area. When he ceased to look at the 
automobile, he went possibly two steps forward and he 
could see, out of the corner of his eye, a streetcar loom 
up. It was coming from the west, and at that time was 
5 to 10 feet west of him. He involuntarily raised his 
hands upward, the streetcar struck him, and he blacked 
out. At the time he raised his hands, he testified that he 
was between the rails of the eastbound tracks. The 
next thing he remembered, he was in the County Hos- 
pital. He further testified that his right eye was in- 
jured in an industrial accident in 1944, and he had 
impaired vision in that eye, but he had good vision 
in his left eye. At no time when he was walking across 
Farnam Street did he hear any streetcar bell sound be- 
fore the was struck. He walked in a straight line, 
and had no recollection of being thrown under the 
streetcar. 

On cross-examination he testified that he knew there 
were streetcar tracks on Farnam Street before he 
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crossed it, and that one carried eastbound cars and the 
other westbound cars. He knew the streetcar he saw 
standing on the eastbound track would proceed east. 
He did not see the streetcar after he left the curb until 
just before it hit him. He further testified that he had 
stopped when the automobile was crossing Farnam 
Street to made its turn, and that when he hesitated on 
the north rail of the eastbound track, he was south of 
the center line of the street and westbound traffic was 
behind him. 

The motorman of the transit company was called by 
the plaintiff and testified that when he first saw the 
plaintiff the plaintiff was to his left, directly in front 
of the streetcar, approximately in line with the west 
edge of the Webber Motors Company building on the 
south side of Farnam Street. Just before the street- 
car struck the plaintiff, an automobile turned to the 
left in front of the streetcar. At that time the streetcar 
was at the entrance driveway into the Lied Buick used 
car lot. Under the conditions existing at the time of the 
accident, he could stop the streetcar within a distance of 
40 feet. 

A salesman employed by the Webber Motors Com- 
pany testified that at the time of the occurrence of the 
accident he was inside the building on the south side of 
Farnam Street standing near the large window which 
is west of the front door on the ground floor. When he 
first saw the plaintiff he was between Twenty-fifth 
Avenue and the Car Craft Company on the north side 
of Farnam Street. At that time the plaintiff was walk- 
ing west and proceeded to an iron light pole a little east 
of the entrance of the Barnhart Press building. He 
stopped at the pole and leaned against it. A man 
walked up, and apparently the plaintiff asked him a 
question. After that the plaintiff walked back and 
leaned on a parking meter directly west of the light 
pole and was looking to the west. His walk was un- 
steady. A streetcar proceeding east on the eastbound 
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tracks pulled into its regular loading zone to the west 
of Twenty-sixth Street on Farnam Street by the Lied 
Buick used car lot, and he believed a lady got off the car. 
He paid no further attention until he heard the air 
brakes being released on the streetcar. He then turned 
and looked north across Farnam Street and noticed 
that the plaintiff was walking off the curb south across 
Farnam Street with his hand in the air, and walking 
hurriedly. As the plaintiff got onto the track, the 
streetcar was practically upon him, and hit him. The 
streetcar then continued on east of the intersection and 
stopped about 12 feet past the front door of the Webber 
Motors Company building. 

A witness and his wife and their child who was in a 
stroller were walking on the south side of Farnam 
Street going west and observed the plaintiff walking 
in the same direction on the north side of Farnam Street. 
As the plaintiff left the sidewalk and started across the 
street, he was walking in a diagonal direction from the 
northeast to the southwest. It seemed apparent to this 
witness that there would be an accident. His wife said: 
“That streetcar is going to hit him!” The plaintiff had 
his right arm extended as if trying to ward off the 
streetcar. He was going southwest when he started 
across the eastbound tracks. At that time the street- 
car was very close to him, and when the streetcar struck 
the plaintiff, the plaintiff was almost directly in front of 
the streetcar. As soon as the plaintiff was hit, he dropped 
below the vision of this witness. When the streetcar 
stopped it was 10 feet west of the front door of the 
Webber Motors Company building. 

On cross-examination this witness testified that the 
plaintiff walked normally; that when he put up his arm 
he was almost directly in front of the headlight of the 
streetcar which would place him approximately in the 
center of the track and at that time the streetcar was 
closer than 10 feet to the plaintiff; and that when his 
wife remarked that the plaintiff was going to be hit, this 
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witness looked up and at that time the plaintiff was 
standing in the area between the two lines of track, in 
the “dummy.” He also testified that the plaintiff kept 
walking a couple of steps then all of a sudden he became 
aware of the streetcar. He did not stop until he was 
in the middle of the tracks, or until the time he was 
struck. 

A witness who was a passenger on the streetcar, 
sitting on a cross seat three rows back from the front of 
the car on right-hand side, testified that the streetcar 
stopped at the first alleyway that goes into the used 
car lot on the south side of Farnam Street. A lady got 
off at the rear entrance of the car at that time. The 
streetcar then started at a speed of about 10 miles an 
hour. An automobile was coming from the south on 
Twenty-sixth Street into Farnam Street. The motor- 
man observed the automobile, slowed the streetcar’s 
speed, and the automobile proceeded across in front of 
the streetcar and then made a left turn on Farnam 
Street. The automobile was going a little faster than the 
streetcar and was about 5 feet distant from the street- 
car when it crossed in front of it, He had been ob- 
serving the plaintiff walking normally and pretty fast in 
a sort of southwest direction toward the westbound 
track, and he did not stop. The last time he saw the 
plaintiff he was somewhere between the south rail of 
the westbound car tracks and the north rail of the east- 
bound tracks, and when the plaintiff was in the “dummy” 
track, about 3 feet or so from the streetcar, this witness 
lost his view of the plaintiff. When the streetcar was 
about 3 feet from the plaintiff, its speed was 10 miles 
an hour. The motorman applied the brakes of the street- 
car and when it stopped the front of it was about even 
with the door of the Webber Motors Company building. 
When the automobile came out of Twenty-sixth Street 
across Farnam Street, the plaintiff was east of the 
automobile. 

The motorman testified that he started to work for 
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the transit company on August 6, 1952; that he was 52 
years of age; that on September 18, 1952, at about 6 
p. m., he was operating a streetcar proceeding east on 
Farnam Street; that he had three passengers, two ladies 
and a boy; that one of the ladies got off on Twenty-sixth 
and Farnam Streets; that he stopped the streetcar at the 
regular stop which is about 15 feet west of the east 
driveway entering the Lied Buick used car lot on the 
south side of Farnam Street; and that there is a pole 
just west of the east driveway into the Lied Buick used 
car lot with a yellow band about 2 feet wide which is 
slightly faded but can be seen, and it constitutes a stop 
signal for streetcars. After he let the lady off the 
streetcar, he closed the door and proceeded east. He 
sat in a special seat in the cab at the front of the street- 
car, and his eye level would be 7 or 744 feet above the 
ground. There were three windows in the front of the 
streetcar. The one directly in front was a large win- 
dow, and there were two narrow windows on the left 
and right sides of it. His position was almost directly 
behind the middle window. There was a controller a 
little to the left and in front of him, which he operated 
with his left hand. He explained the manner in which 
he started and stopped the streetcar. There was a foot 
brake to his right and in front of him. After the lady 
got off the car, he started it forward. He observed an 
automobile approximately half a block south on Twenty- 
sixth Street. Twenty-sixth Street runs a little up hill 
from Farnam Street south. This automobile came to a 
partial stop and then proceeded north, slowed up, and 
then crossed in front of the streetcar and made a left 
‘turn. When the automobile came across the eastbound 
tracks, it was 25 or 30 feet in front of the streetcar 
which was barely moving. The back wheels of the auto- 
mobile cleared the north rail of the eastbound tracks 
about the time the streetcar entered the intersection. 
The streetcar was in the vicinity of the east driveway 
of the Lied Buick used car lot when the automobile 
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crossed in front of it. He then pressed the controller 
around to three points, which increased the speed of 
the streetcar. Then he shut off the power, as it is a 
little downhill to the east. The streetcar was just about 
into the intersection. He first saw the plaintiff when he 
was immediately in front of the window to the left, in 
line with the west edge of the Webber Motors Company 
building. He saw the top of the plaintiff’s head which 
appeared to him as if the plaintiff was in motion and 
coming around the front of the streetcar. He estimated 
the speed of the streetcar at that time at between 7 and 
10 miles an hour. The instant he saw the plaintiff, he 
applied the brakes which locked the wheels of the 
streetcar. He did not sound the bell. The plaintiff dis- 
appeared from his view immediately. The streetcar 
came to a stop in front of the entranceway of the Web- 
ber Motors Company building. The front end of the 
streetcar was about 4 feet past the front door of the 
Webber Motors Company building when it came to a 
stop. After the streetcar stopped, he got out. He then 
told the position in which the plaintiff was lying under 
the streetcar. 

On cross-examination there was some testimony with 
reference to a deposition which had been taken, wherein 
he testified that he stopped the streetcar in front of 
the church which is west of where he had stopped the 
streetcar according to his testimony at the trial. The 
church is on the north side of Farnam Street and the 
west side of Twenty-sixth Avenue. The regular stop- 
ping place for the streetcar is 55 feet west of the west 
curb of Twenty-sixth Street coming into Farnam Street 
from the south. The front wheels of the streetcar were 
8 feet back from the front end of the car. He further 
testified that he had stopped the streetcar approximately 
40 feet from the place where he applied the brakes, and 
that he could not have stopped the streetcar any sooner. 

A fireman assigned to the rescue squad testified that 
the rescue squad arrived at the scene of the accident 
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about 6:06 p.m. They proceeded to jack up the two 
front wheels on the south side of the streetcar to enable 
them to get under it. He went under the streetcar to 
investigate the situation. The plaintiff was lying just 
ahead of the front wheels of the streetcar with his head 
to the south, his feet to the north, and his arm up against 
the right front wheel. They removed him from under- 
neath the streetcar, placed him on a stretcher, and put 
him into the rescue unit. 

A police officer who worked with another officer ar- 
rived at the scene of the accident at approximately 6:08 
p.m. At that time the rescue squad was present and 
jacking up the front end of the streetcar. The street- 
car was stopped 46 feet from the east cross walk. That 
was the measurement to the front end of the streetcar. 
He took the names of some persons who had seen the 
accident. 

The defendant contends that the accident which oc- 
curred and the injuries suffered by the plaintiff were 
not caused by the negligence on the part of the operator 
of the defendant’s streetcar, but were the direct and 
proximate result of plaintiff’s own negligence which was 
more than slight and caused and contributed to any 
injuries sustained at said time as a result of the collision. 

Contributory negligence is conduct for which plaintiff 
is responsible, amounting to a breach of the duty which 
the law imposes upon persons to protect themselves from 
injury, and which, concurring and cooperating with 
actionable negligence for which defendant is responsible, 
contributes to the injury complained of as a proximate 
cause. See, Eaton v. Merritt, 135 Neb. 363, 281 N. W. 
620; Cuevas v. Yellow Cab & Baggage Co., 141 Neb. 662, 
4 N. W. 2d 790. 

Want of ordinary care, and not knowledge of the 
danger, is the test of contributory negligence. See, 
Welsh v. City of South Omaha, 98 Neb. 148, 152 N. W. 
302; Klement v. Lindell, 139 Neb. 540, 298 N. W. 137; 
Cuevas v. Yellow Cab & Baggage Co., supra. 
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In Belville v. Bondesson, 130 Neb. 926, 266 N. W. 901, 
a pedestrian was crossing a street when he was struck 
by an automobile. There this court said: ‘In examining 
the question of plaintiff’s contributory negligence, it is 
necessary for us to formulate some idea as to what an 
ordinarily cautious and prudent man would do under 
like circumstances. We think he would act about as 
follows: On reaching the intersection, he would look 
both to his right and to his left. Seeing that no cars 
were coming from the right that would endanger him 
before reaching the center of the street and determining 
that he could safely cross in front of cars coming from 
his left, he would proceed, being watchful of the cars 
whose traffic lanes he was crossing. Arriving in the 
center of the street, he would devote the greater part 
of his attention to cars coming from the south (in the 
instant case to cars coming from the west) whose traffic 
lanes he would cross in reaching the other side of the 
street, being alert, however, at all times, to the possi- 
bility that a car might appear where normally it would 
not be expected.” 

Section 39-751, R. R. S. 1943, provides in part: “The 
driver of any vehicle upon a highway within a business 
or residence district shall yield the right of way to a 
pedestrian crossing such highway within any clearly 
marked crosswalk or any regular pedestrian crossing 
included in the prolongation of the lateral boundary 
line of the adjacent sidewalk at the end of a block, ex- 
cept at intersections where the movement of traffic is 
being regulated by traffic officers or traffic direction 
devices.” A city ordinance to like effect is in evidence. 

The plaintiff contends that in the instant case he had 
the right-of-way and argues that the failure of the 
streetcar to yield the right-of-way was negligence on 
the part of the defendant’s motorman. This statute does 
not relieve the plaintiff of responsibility for the results 
of his own negligence. The streetcar could not change 
its course; it is not shown that it could have stopped 
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after the plaintiff placed himself:in front of it and: indi- 
cated that he was intent on crossing the street ahead of 
it. See Hughes v. Omaha & C. B. St. Ry. Co., 143 Neb. 
47, 8 N. W. 2d 509. 

It may be said that the plaintiff may not disregard 
the possibility of negligence on the part of the defend- 
ant, relying solely upon its statutory duty, then proceed 
to a place of danger and expect the defendant, whose 
streetcar cannot turn out or stop instantly, to be an 
insurer of his safety. See, Eggeling v. Chicago, R. I. & 
P. Ry. Co., 119 Neb. 229, 228 N. W. 361; Hughes v. 
Omaha & C. B. St. Ry. Co., supra. Therefore, the right- 
of-way statute is not conclusive of the plaintiff’s right, 
under the evidence adduced in this case, to cross the 
eastbound streetcar tracks in the manner in which he 
did. 

The following cases are applicable to the case at bar. 
In Travinsky v. Omaha & C. B. St. Ry. Co., 137 Neb. 
168, 288 N. W. 512, this court stated the following rule: 
“When one, being in a place of safety, sees and is aware 
of the approach of a moving vehicle in close proximity 
to him, suddenly moves from the place of safety into 
the path of such vehicle and is struck, his own conduct 
constitutes contributory negligence more than slight in 
degree, as a matter of law, and precludes recovery.” See, 
also, Cuevas v. Yellow Cab & Baggage Co., supra. 

In Halliday v. Raymond, 147 Neb. 179, 22 N. W. 2d 
614, we said: “However, as stated in Travinsky v. 
Omaha & C. B. Street R. Co., 1837 Neb. 168, 288 N. W. 
512: ‘The negligence does not arise from the single 
circumstance of whether the pedestrian looks or does 
not look. The determining element in this type of case 
is the sudden movement into the path of the vehicle 
followed by almost instantaneous collision.’ ” 

Therefore, if the plaintiff saw or should have seen the 
defendant’s streetcar and then suddenly either walked 
into its path or into it, the above rule would apply. 
See, Cuevas v. Yellow Cab & Baggage Co., supra; Halli- 
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day v. Raymond, supra; Leonard v. Trimble, 133 Neb. 
254, 274 N. W. 593; McDonald v. Omaha & C. B. St. Ry. 
Co., 128 Neb. 17, 257 N. W. 489; Heinis v. Lawrence, 160 
Neb. 652, 71 N. W. 2d 127. 

We conclude from the evidence that after the plain- 
tiff left the north curb of Farnam Street and looked 
to the left and right for approaching traffic and had passed 
to the center of the street so that westbound traffic 
would be behind him, it then became his duty to devote 
the greater part of his attention to cars coming from the 
west whose traffic lanes he would cross in reaching the 
south side of Farnam Street. He did not look after 
leaving the curb. All that he did see before making 
the fatal steps into the approaching streetcar was the 
south curb line and the east and west curb lines of 
Twenty-sixth Street. Under such a situation, the afore- 
cited rules prevail. The conclusion is inescapable that 
the negligence of the plaintiff contributed to, if it was 
not, the proximate cause of the accident, and that he 
was guilty of such contributory negligence that any re- 
covery is barred as a matter of law. 

Where the facts adduced to sustain an issue are such 
that reasonable minds can draw but one conclusion 
therefrom, it is the duty of the court to decide the ques- 
tion, as a matter of law, rather than submit it to a jury 
for determination. See, McIntosh v. Union P. R. R. Co., 
146 Neb. 844, 22 N. W. 2d 179; Allen v. Kavanaugh, 160 
Neb. 645, 71 N. W. 2d 119; Milk House Cheese Corp. v. 
Chicago, B. & Q. R. R. Co., supra. 

“In a case where a motion has been made at the close 
of all of the evidence for a directed verdict, which mo- 
tion should have been sustained but was overruled and 
the case was submitted to a jury which returned a ver- 
dict contrary to the motion, and a motion for judgment 
notwithstanding the verdict is duly filed, it is the duty 
of the court to sustain the motion and render judgment 
in accordance with the motion for a directed verdict.” 
Halsey v. Merchants Motor Freight, Inc., 160 Neb. 732, 
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71 N. W. 2d 311. See, also, Wax v. Co-Operative Re- 
finery Assn., 154 Neb. 42, 46 N. W. 2d 769. 

“In an appeal to reveiw the ruling of the district court 
on a motion for new trial the Supreme Court may order 
and direct judgment to be entered in favor of the party 
entitled thereto.” Wax v. Co-Operative Refinery Assn., 
supra. 

The judgment of the trial court is reversed and the 
cause is remanded with directions to render judgment 
notwithstanding the verdict in favor of the defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 


In RE ESTATE OF PAUL V. SHIRLEY, DECEASED. 
MARGARET STARMAN, APPELLEE, v. Mary F. SHIRLEY, 
EXECUTRIX OF THE ESTATE oF PAUL V. SHIRLEY, 


DECEASED, APPELLANT. 
76 N. W. 2d 749 


Filed May 11, 1956. No. 33911. 


1. Municipal Corporations: Statutes. When an ordinance or statute 
is susceptible of two constructions, under one of which it is 
clearly valid, while under the other its validity may be doubt- 
ful, that construction which makes sure its validity will ordi- 
narily be given. 


In construing a statute or ordinance the leg- 
islative intent is to be gathered from the necessity or reason for 
its enactment, and its several provisions should be construed 
together, in the light of the general objects and purposes of 
the act, so as to give effect to the main intent. 

3. : . The maxim, expressio unius est exclusio alter- 
ius, means that where a statute or ordinance enumerates the 
things upon which it is to operate, or forbids certain things, it is 
to be construed as excluding from its effect all those not express- 
ly mentioned, unless the legislative body has plainly indicated a 
contrary purpose or intention. 


APPEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, JUDGE. Reversed and remanded 
with directions. 
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Kennedy, Holland, DeLacy & Svoboda, for appellant. 


Young, Holm & Miller and Edmund D. McEachen, for 
appellee. 


Heard before Summons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Simmons, C. J. 

This action began as a claim against the estate of 
Paul V. Shirley, deceased. Claimant was employed as 
a domestic in the home of deceased during his lifetime. 
She fell on stairs in the home while engaged in her em- 
ployment and suffered severe injuries. Subsequent 
thereto Mr. Shirley died. Claimant filed her claim 
against the estate in county court. It was there denied. 
Claimant appealed to the district court. 

There the claim was tried, in essence, as an action in 
tort for damages. For convenience we here designate 
claimant as plaintiff and the executrix of the estate as 
defendant. 

Issues were made in the district court and trial was 
had. Defendant moved for a directed verdict at the 
close of plaintiff’s case-in-chief, and again at the close 
of all the evidence. These motions were overruled. 
At the close of the evidence on motion of plaintiff, the 
trial court ruled that the only issue to be submitted to the 
trial court was the amount of the recovery. This motion 
rested on the failure of the defendant’s decedent to 
maintain a handrail on the stairway which plaintiff 
claimed was required by an ordinance of the city of 
Omaha, There is some doubt as to the clarity of the in- 
structions in that regard; however, the parties here 
take the position that that was the only issue submitted 
to the jury. The result was a substantial verdict for 
the plaintiff. 

Subsequent to the filing of a motion for judgment 
notwithstanding the verdict or in the alternative for a 
new trial, and prior to a ruling thereon, defendant 
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moved the court for permission to amend the answer 
so as to challenge the constitutionality of the ordinance, 
if applicable to private residences, as violative of the 
Fourteenth Amendment of the Constitution of the United 
States and the Constitution of Nebraska as an unwar- 
ranted exercise of the police power. The court granted 
the motion and the amendment was made. Thereafter 
the court overruled: the motion for judgment notwith- 
standing the verdict and for a new trial. Defendant 
appeals. 

We reverse the judgment of the trial court and re- 
mand the cause with directions to render judgment for 
the defendant. 

The stairway involved was between the second and 
third floors of the Shirley home. At the top, the stair 
opening was surrounded by bannisters and railing, save 
for the opening at the steps. The first steps below the 
third-floor level were winders of uneven width so as to 
permit a 90° turn in the stairs. There were then rec- 
tangular steps followed by winders permitting another 
90° turn followed by rectangular steps to the second 
floor. 

The stairway was enclosed by plastered walls. There 
was no handrail on either side of the enclosed stairway. 

Plaintiff testified that she started down the stairway 
from the third to the second floor and when “down 
about 2 or 3 steps” her “foot sort of slid and caught 
and it threw me forward and slightly to the right”; that 
she did not know what caused her to start falling; 
and that she fell “sort of to the right wall and then 
grabbed toward the wall to try to break my fall and 
there was nothing to hang onto and I went down head 
first.” 

Plaintiff alleged that the stairway was dangerous 
and unsafe in that it had no handrail, bannister, or other 
safety device on either of the stairway walls; that the 
failure to provide a handrail was in violation of section 
6-11.3(i) of Ordinance 14924 of the city of Omaha; that 
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by reason of the absence of the handrail or other safety 
device she was unable to avert or break her fall; and 
that she was injured as a proximate result of that fail- 
ure and negligence. 

Defendant by answer admitted the employment; de- 
nied that the stairway was unsafe; denied negligence; 
alleged that plaintifi’s injuries were caused solely by 
her own negligence; and pleaded assumption of risk. 

The cause was tried on those issues. The question 
of constitutionality of the ordinance was presented as 
above recited. 

The defendant assigns error as to the rulings on the 
various matters and in the admission of evidence. 

The first question to be determined here is whether 
or not the ordinance is applicable to a stairway in a pri- 
vate residence and, if so, whether it is constitutional as 
a proper exercise of the police power. 

We have held: “The police power is an attribute of 
state sovereignty, and, within the limitations of state 
and federal Constitutions, the state may, in its exer- 
cise, enact laws for the promotion of public safety, 
health, morals, and generally for the public welfare.” 
State v. Geest, 118 Neb. 562, 225 N. W. 709. 

Obviously a serious question is raised as to whether 
or not a requirement by ordinance for a handrail on a 
stairway in a private home is a valid exercise of the 
police power. However, before we reach that question, 
there comes the preliminary question as to whether or 
not the ordinance involved makes that requirement. 

We go to the second question in the light of the rule 
that when an ordinance or statute is susceptible of 
two constructions, under one of which it is clearly 
valid, while under the other its validity may be doubt- 
ful, that construction which makes sure its validity will 
ordinarily be given. Union Stock Yards Co. v. Ne- 
braska State Railway Commission, 103 Neb. 224, 170 
N. W. 908. 

We consider the question in the light of the rule that in 
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construing a statute or ordinance the legislative intent 
is to be gathered from the necessity or reason for its 
enactment, and its several provisions should be con- 
strued together, in the light of the general objects and 
purposes of the act, so as to give effect to the main 
intent. Anstine v. State, 137 Neb. 148, 288 N. W. 525. 

Parts of the Building Code ordinance were introduced 
in evidence. Article 6 of the code relates to “Classifica- 
tion of Building.” Section 6-6.1 provides: “All build- 
ings and structures now existing or hereafter erected, 
altered or enlarged, shall be classified as follows and 
shall be subject to the special provisions relating to 
each class, and the general provisions relating to all 
classes. 

“Special Class: Churches (The provisions covering 
the requirements for buildings in Class VI shall apply). 

“Class I. Office buildings, hotels, clubs and room- 
ing houses (sleeping accommodations more than ten 
people). 

“Class II. Theatres, moving picture and vaudeville 
-houses. - 

“Class III. Apartments, tenements and residences. 

“Class IV. Schools, hospitals, homes for sick and 
aged, asylums, jails, police stations and homes for chil- 
dren and imbeciles. 

“Class V. Storage, sales, department stores, manu- 
facturing and garages. 

“Class VI. Lodge halls, dance halls, banquet and as- 
sembly halls and skating rinks. 

“Class VII. Miscellaneous, such as’ grand stands, 
athletic and amusement parks, stables and sheds.” 

Each classification is given a separate treatment in 
the article. Both parties here assume that the build-. 
ing falls within Class III. Under “Class III” there are 
30 separately numbered sections dealing with construc- 
‘tion in relation to height; live loads; habitable rooms; 
pantries, bathrooms, ‘and water closets; bay windows 
and light shafts; frame buildings; quantity of- air for 
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each person; subdividing habitable rooms; basement or 
cellar rooms in new tenements and existing tenements; 
basement walls and floors; entrance halls; stair halls; 
dividing walls between apartments; bay windows, courts, 
and vent shafts; bottom of shafts, courts, and yards; 
stairways; stair treads and risers; fire escapes and their 
obstructions; porches; access to roof; access to rooms 
through bedrooms; windows in water closets; bathroom 
requirements; sinks; buildings damaged by fire; frame 
tenements; and unsanitary conditions. Of these pro- 
visions, 6 are related by the language of the section 
to all buildings in the class, 22 are related to tenements 
or apartments, and 2 have provisions in part relating to 
tenements. 

Section 6-6.61 deals with stairways. Concededly it 
is limited to existing and new tenements. It sets out 
the requirements for stairways in such structures and in- 
cludes therein requirements for handrails on enclosed 
and open stairways. 

Defendant contends that here was the place to put 
requirements as to handrails on stairways in private 
residences, had that been the intention, and that the 
absence of such requirement negatives such an intent. 

The rule is: The maxim, expressio unius est exclusio 
alterius, means that where a statute or ordinance enum- 
erates the things upon which it is to operate, or for- 
bids certain things, it is to be construed as excluding 
from its effect all those not expressly mentioned, unless 
the legislative body has plainly indicated a contrary 
purpose or intention. Ledwith v. Bankers Life Ins. 
Co., 156 Neb. 107, 54 N. W. 2d 409. 

Plaintiff contends that a contrary intent is plainly 
indicated by other provisions of the act. Plaintiff then 
refers to the provision of section 6-6.1 (above quoted) 
that structures “shall be subject to the special provi- 
sions relating to each class, and the general provisions 
relating to all classes.” Plaintiff then goes to Article 
11, “Stairways,” and there in a subparagraph in section 
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6-11.3 finds this provision upon which she bottoms her 
cause: “(i) Stairs which are less than three feet three 
inches wide shall have not less than one hand rail, and 
stairs which are more than three feet three inches 
wide shall have not less than two hand rails. Stair- 
ways which are over eight feet wide shall have one 
or more double intermediate hand rails with end newel 
posts as approved by the Chief of Building Department.” 

Before analyzing Article 11 we have examined those 
parts of Articles 7, 8, 9, and 10 which were offered in 
evidence. 

Of Article 7, sections 6-7.1, 6-7.2, 6-7.3, 6-7.4, 6-7.5, 6-7.6, 
at least a part of section 6-7.7, and all of section 6-7.62 
appear to have been offered in evidence. Pages 50 to 
63, inclusive, of the ordinance are not here. The parts 
of the above sections introduced indicate by their terms 
that they are of a general nature. Section 6-7.1 pro- 
vides that if there is a conflict between general pro- 
visions and special provisions that the special pro- 
visions shall govern. 

Article 8, “Miscellaneous Details,’ is here only in 
part. Pages 65 to 72, inclusive, of the ordinance are not 
here. The sections that are here deal with alcove rooms, 
awnings, drains, and chimneys. 

Article 9 is here. By its subtitle it relates to “Venti- 
lation in Buildings of Classes II, IV, V, and VI.” 

Article 10 deals with fire escapes, standpipes, and 
automatic sprinklers for fire protection. 

Article 11 deals with “Stairways.” An analysis of its 
provisions reveals that it is not made up of “general 
provisions relating to all classes” of structures, but 
rather contains a series of special provisions relating 
generally to two or more of the various classes. As 
shown later herein it is complementary of the provi- 
sions of Article 6 which deal with Class III structures. 

The opening paragraph of section 6-11.1 relates to 
existing stairway and stairway fire escapes in fireproof 
buildings. 
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Section 6-11.1(a) relates to stairways in structures in 
Classes I and V. Paragraphs (b), (c), and (d), of sec- 
tion 6-11.1 obviously relate to buildings in those classes. 

Section 6-11.1(e) relates to the width of stairways in 
Classes I, IV, and V. Section 6-11.2 relates to the width 
of stairs and fire escapes in buildings in Classes I and V. 

Without any indicated change in the classes covered 
by the provision, section 6-11.3 provides that the width 
of stairway fire escapes, and three-fourths of the width 
of sliding fire escapes “required by this code” may be 
deducted in determining the width of stairs required. 
This is followed by paragraph (a) relating to the loca- 
tion of stairways “as far from each other as practicable.” 
There is a particular reference to buildings in Classes 
I to V that stairways “shall be complete in every re- 
spect from the first to the topmost floor.” This is the 
first requirement that is specifically inclusive of Class 
III buildings. 

Paragraph (b) requires two stairways from “every 
story below the street grade.” 

Paragraph (c) relates to stairways where two areas 
of the same building are separated by fireproof dividing 
walls. 

Paragraph (d) relates to stairways where buildings 
are connected by fireproof bridges. 

Obviously none of the above provisions are designed 
to be applicable generally to residences. 

Paragraph (e) specifically relates to stairways in 
buildings in Classes I and V. 

Paragraph (f) relates to exterior stairways in build- 
ings of Classes I and V. 

Paragraph (g) relates to the width of stairways and 
stairway fire escapes in buildings in Class V. 

Paragraph (h) relates to the width of stairways, and 
the reduction in width in the higher stories with a par- 
ticular provision that no stairway in a department store 
shall be less than 3 feet in width. 

Then follows paragraph (i) which the plaintiff would 
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pick bodily out of its context and use as a separate, 
independent, general provision applicable to all classes 
of structures. It provides for handrails on stairways 
depending on their width. Obviously, by sequence and 
context, it relates to the stairways mentioned preceding 
it—and those provisions do not relate as to width in 
anywise to residence stairways. The language in section 
6-11.3(i) that “Stairways which are over eight feet 
wide shall have one or more double intermediate hand 
rails with end newel posts” might in exceptional cases 
be applicable to a residence, but obviously would be 
quite applicable to Class V structures, the classification 
referred to in the second preceding paragraph. 

We find nothing in Article 11 which directly or by 
inference sustains a contention that section 6-11.3(i) 
was intended to apply to stairways in residences. A 
contrary intent appears to be the only rational 
conclusion. 

Paragraph (j) prohibits “spiral” stairways in stair- 
ways “hereafter erected”; prohibits winders “except in 
residences”; and permits “circular or elliptical stair- 
ways” under certain circumstances. Paragraph (k) re- 
lates to the height of risers and the width of treads. 
Paragraph (1) relates to “counter balancer” stairways 
or “ladder fire escape” hereafter “erected on any public 
thoroughfare.’ Paragraph (m) requires the approval 
of the Building and Fire Departments as to the location 
of “every stairway required by this Article.” 

Obviously these provisions cannot be held as nor- 
mally applicable to residences while they might rea- 
sonably have reference to the particular classes of struc- 
tures named in the article. 

Our conclusion that Article 11 is complementary of 
Article 6 is sustained by an examination of the hand- 
rail provisions of the various classes of buildings as 
set out in Article 6 in comparison with those of Article 
11. There is no provision as to stairways and handrails 
in the provisions dealing with Class I buildings in 
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Article 6. That void is supplied by the provisions in 
Article 11 as to that class of structures. 

Section 6-6.16 makes provision as to stairways in 
Class II buildings. As above pointed out, Article 11 
makes no specific provision as to handrails and stair- 
ways in buildings of this class. 

As above pointed out, section 6-6.61 relates to stairways 
and handrails in tenements only. Article 11 makes no 
reference to stairways or handrails in this class of 
buildings. 

As to Class IV buildings, section 6-6.82 provides for 
the number and width of stairways, and that “All stair- 
ways shall have railings on both sides.” (§ 6-6.82(c).) 
As above pointed out, Article 11 makes no reference to 
this subject matter except as to the formula contained 
in section 6-11.1(e) for determining the width of stair- 
ways and fire escapes. 

Article 6 with reference to Class V buildings con- 
tains provisions (section 6-6.105) relating to stairways 
being kept unobstructed, and relates the exit doors, 
halls, and passageways to the width of the stairs. It 
provides for their lighting and numbering. As above 
pointed out, provisions relating to stairways and hand- 
rails as to this class of buildings are stated in Article 11. 

Article 6 with reference to Class VI buildings con- 
tains provisions (section 6-6.115) as to the width of 
stairways, number of stairways, and that “Stairways 
shall have handrails on each side.” As above pointed 
out, Article 11 makes no reference to handrails or stair- 
ways in this class of buildings. 

Class VII includes grandstands, amusement parks, 
grain elevators, stables, sheds, and miscellaneous struc- 
tures. Neither Article 6 nor Article 11 makes specific 
reference to stairs, stairways, or handrails in connec- 
tion with the structures in this class. An absence of 
such provision as to this class of structures appears to be 
reasonable. And yet if plaintiff is correct in the analysis 
of the ordinance, then it would seem to follow that the 
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provisions of section 6-11.3(i) would apply to all build- 
ings and structures included in this miscellaneous classi- 
fication. There is no indication of such a far-reaching 
intent in this ordinance, 

We find that section 6-11.3(i) does not apply to stair- 
ways or require handrails in private residences. Plain- 
tiff grounded her action on the applicability of that 
section. It necessarily follows that the trial court erred 
in denying defendant’s motions for a directed verdict 
and for judgment notwithstanding the verdict. 

The judgment is accordingly reversed and the cause 
remanded with directions to render judgment for the 
defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, Vv. LESLIE WARREN, 


APPELLANT. 
76 N. W. 2d 728 


Filed May 11, 1956. No. 33919. 


1. Criminal Law: Appeal and Error. Only judgments and sen- 
tences of the district court upon conviction of felonies and 
misdemeanors under the criminal code may be brought to this 
court by petition in error. 

2. Municipal Corporations: Appeal and Error. A prosecution for 
violation of a city ordinance, which does not include an offense 
made criminal by statute of this state, is a civil proceeding 
to recover a penalty, and a judgment and sentence therein may 
be reviewed in this court only by appeal. 

3. Municipal Corporations: Evidence. On appeal of a conviction in 
a municipal court of a violation of an ordinance, the district 
court will take notice of the facts the former could have noticed 
judicially before the removal of the case to the district court. 

4. Municipal Corporations: Pleading. A complaint based on a vio- 
lation of a municipal ordinance will be deemed sufficient on 
appeal, except in case of a complete failure to state an offense. 

5. Municipal Corporations: Trial. The judgment of a district court 
in a prosecution for a violation of a city ordinance will on 
appeal to this court be accorded the usual presumptions of 
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regularity, and it will be presumed, nothing appearing to the 

contrary, that the facts before the court were sufficient to 

sustain a finding of a violation of the ordinance. 

The word “manure” has no technical mean- 

ing and has not acquired a commercial one different from its 

ordinary use. Manure is a common product universally known 
and hence an ambiguity or indefiniteness cannot arise from 
the use of the term. 

An offense charged in a prosecution for a 
violation of a city ordinance is required to be proven by only 
a preponderance of the evidence to justify a conviction. 

8. Municipal Corporations: Appeal and Error. The credibility of 
witnesses and the weight of evidence are for the jury to deter- 
mine in a prosecution for a violation of a city ordinance and 
the verdict of the jury may not be disturbed by this court 
unless it is clearly wrong. 


AppEAL from the district court for Gage County: 
CLoybE B. Exits, Jupce. Affirmed. Petition in error 
dismissed. 


Ernest A. Hubka, for appellant. 
Frederick W. Carstens, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


BosLaucu, J. 


Appellant was charged in the police magistrate court 
for the city of Beatrice with violation of an ordinance 
of the city. He was convicted of the offense with which 
he was accused. He took an appeal to the district court. 
The result of a trial in that court was a verdict of guilty 
and he was adjudged to pay a fine and the costs of the 
case. His motion for a new trial was denied. He has 
appealed from the judgment and sentence and he has 
also filed a petition in error in this court. 

The accusation made against appellant, herein called 
defendant, as stated in the complaint is that he on or 
about the 3rd day of July 1954, did cause, allow, and 
permit manure to accumulate on his premises without 
providing pens, boxes, bins, or other suitable receptacles 
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therefor, contrary to the provisions of the ordinances of 
the city of Beatrice. The charge made against defend- 
ant is not an offense by any statute of this state. This 
is a civil proceeding to recover a penalty for the viola- 
tion of an ordinance. An appeal is the proper procedure 
to obtain a review in this court of the conviction and 
sentence of defendant. Wells v. State, 152 Neb. 668, 42 
N. W. 2d 363; State v. Renensland, 160 Neb. 206, 69 
N. W. 2d 860. The petition in error was improvident 
and should be dismissed. § 25-1912, R. R. S. 1943; Wells 
v. State, supra. 

The defendant at the termination of the evidence of 
appellee, referred to hereafter as city, by motion asked 
the district court to dismiss the case for the reason that 
the complaint did not contain sufficient facts to allege 
the commission of an offense. The motion was denied. 
The defendant properly reserved exception to the action 
of the court and he challenges in this court the adjudica- 
tion against him on the basis that the ruling of the court 
was prejudicial to him. 

A section of the municipal code of the city contains 
this relevant provision: “It shall be the duty of all 
property owners and tenants occupying premises upon 
which manure of any kind accumulates to provide pens, 
boxes, bins or other suitable receptacles therefor * * *.” 
The specific alleged defect in the complaint upon which 
defendant relies is that it does not aver that he owned 
the premises where it is claimed the offensive material 
accumulated or that he occupied them. Defendant urges 
the point that a complaint must contain all facts essential 
to constitute the violation charged and to connect de- 
fendant with the violation, and that a complaint cannot 
be aided by intendment, inference, or presumption but 
must positively and explicitly state all the essential ele- 
ments of the offense. The complaint alleges that de- 
fendant did cause and permit manure to accumulate on 
his premises. This is an adequate charge that defend- 
ant was a property owner and that as such he caused 
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and permitted manure to accumulate thereon, contrary 
to the provisions of the code. There was no objection 
made to the complaint until the evidence of the city 
was concluded at the trial. In such a situation the lan- 
guage will be more tolerantly viewed, if there is not an 
entire absence of necessary language, than when an early 
objection is made to the sufficiency of the charge of an 
offense. There was not a complete failure to charge an 
essential element of the offense within the ambit of the 
provisions of the code alluded to above. State v. Novak, 
153 Neb. 596, 45 N. W. 2d 625. The complaint informed 
defendant that he was charged with a violation of the 
ordinances of the city because he caused and permitted 
offensive material to accumulate on his property within 
the city. It is established in the record that defendant 
has owned and occupied the premises concerned in this 
litigation since the fall of 1950. The matter complained 
of did not mislead or prejudice the defendant. His 
assignment in this respect may not be sustained. 

The correctness of instruction No. 5 is disputed by 
defendant. It consists of a recitation of the substance 
of what is referred to in the record as Sec. 9-214 of an 
ordinance of the city which makes it the duty of all 
property owners occupying premises upon which manure 
of any kind accumulates to provide suitable receptacles 
therefor; a statement of the substance of the portion of 
what is identified in the record as Sec. 9-402 of an ordi- 
nance of the city to the effect that animal manure must 
be so kept as to be securely protected from flies and 
the elements; and a definition of the word “manure.” 
The defendant says that the statement therein that “The 
ordinance further provides that animal manure must 
be so kept to be securely protected from flies and the 
elements” is not a part of the ordinance under which 
the complaint was made which is identified by defendant 
as ordinance 9-214. The part of the instruction quoted 
above is the substance of what he refers to as ordinance 
9-402. He says the court erroneously and prejudicially 
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charged the jury on a matter as an issue which is not 
in the complaint or supported by evidence. The record 
is not definite as to whether or not sections 9-214 and 
9-402 are contained in a single ordinance of the city. It 
was stipulated by the parties “* * * that Sec. 9-214 of 
the Beatrice municipal code of 1941, being general revi- 
sion ordinance No. 500 of the city * * * is a city ordinance 
which was in full force and effect on July 3, 1954 
* * *- that Sec. 9-402 of the same code was an ordinance” 
in force on that date. The district court in the instruc- 
tion spoke of them as being parts of an identical ordi- 
nance. In the first sentence thereof there are the words 
“an ordinance of the City.” Later it is said therein 
“* * * and further provides that any person violating 
said ordinance shall be punished * * *,” The second 
part of the instruction quoted above to which specific 
objection is made contains the expression “The ordi- 
nance further provides.” The penalty section of the 
ordinance referred to in the instruction is identified in 
the record as Sec. 9-701. The court did not submit to 
the jury as an issue or separate essential element of 
the offense the part of the instruction quoted above. 
The conclusion is justified that the sections referred to 
are parts of the general revision ordinance No. 500 of 
the city as it appears in the municipal code of 1941 
and that the court by the challenged instruction advised 
the jury of the substance of two sections of the ordinance 
on the subject of how the undesirable material referred 
to therein should be cared for and handled within the 
city of Beatrice. There was inserted in the complaint 
“Ord 9-214 and 9-402” between the words “other suit- 
able receptacles therefor” and “contrary to the Provisions 
of the Ordinances of the City.” Defendant stipulated 
sections of an ordinance identified by these numbers in 
evidence on the trial of the case. This indicates he 
understood that the complaint was based upon and the 
prosecution was had for a violation of sections 9-214 
and 9-402 of an ordinance. A municipal court may take 
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judicial notice of the ordinances of a city. The district 
court, on appeal of a conviction in a municipal court of 
a violation of an ordinance, will take judicial notice of 
the facts the latter could have noticed judicially before 
removal of the case to the district court. The judgment 
of the district court in such a case is on appeal to this 
court accorded the usual presumptions of regularity. 
Wells v. State, supra; State v. Novak, supra. 

The definition of the word “manure” contained in the 
instructions is objected to by defendant as incorrect and 
improper. However, it is substantially the same in 
meaning as the one quoted by defendant in his brief 
from Webster’s New International Dictionary. In Keyes 
& Watkins Livery Co. v. Freber, 102 Mo. App. 315, 76 
S. W. 698, it is said: “The manure was the subject- 
matter of the contract. It is described in the contract as 
‘all manure that may accumulate there (at the plaintiff's 
stable) every day.’ Nothing is said about any foreign 
mixture, but it is a matter of common knowledge that 
manure accumulated in stables does become mixed with 
the material used to bed the animals and the mixture 
is universally denominated manure. The word has no 
technical meaning, nor has it acquired a commercial one 
differing from its ordinary one. Manure is a common 
article, well known to all mankind, and hence an ambi- 
guity can not arise from the use of the term.” 

The trial court advised the jury that the essential ele- 
ments of the charge against defendant which the city 
was required to prove beyond a reasonable doubt before 
the defendant could be found guilty were that he in the 
city of Beatrice on or about July 3, 1954, caused and 
permitted manure to accumulate on his premises and 
that it was not contained in pens, boxes, bins, or other 
suitable receptacles. The charge then said that if the 
state had established both of them beyond a reasonable 
doubt it was the duty of the jury to find the defendant 
guilty, but “if you have a reasonable doubt as to the 
truth of said propositions or either of them, or if you 
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find that the State has failed to establish said proposi- 
tions or either of them by evidence beyond a reasonable 
doubt, then in that case it would be your duty to find 
the defendant not guilty of said offense.’ Defendant 
assails the statement above quoted. This court has con- 
demned similar statements in instructions. Flege v. 
State, 93 Neb. 610, 142 N. W. 276, 47 L. R. A. N.S. 1106; 
Hayward v. State, 97 Neb. 9, 149 N. W. 105. It may 
not be considered prejudicial in this case. The city 
was required to prove the charge made against the 
defendant by only a preponderance of the evidence. 
State v. Neimer, 147 Neb. 284, 23 N. W. 2d 81; Wells v. 
State, supra; State v. Renensland, supra. The defend- 
ant may not complain that the district court required 
the city to satisfy the jury of the truth of the charge 
made by the evidence beyond a reasonable doubt. He 
had the benefit of it. 

It is argued by defendant that the ordinance does 
not require that manure on premises in the city be placed 
in a suitable container and that the assumption in the 
charge that it does is wrong. The ordinance is clear 
that any property owner of premises occupied by him in 
the city upon which manure accumulates must put it 
in a suitable receptable securely protecting it from flies 
and the elements and dispose of it in a manner satisfac- 
tory to the board of health. 

The city produced positive and substantial evidence 
that manure accumulated on the premises in the city 
owned and occupied by defendant; that it remained 
there for a considerable time; that it caused annoyance 
and discomfort to persons living near the premises; that 
defendant persistently refused to remove it when he 
was requested and demanded to do so by authorities 
of the city, including the members of the board of 
health; and that the offensive, noxious material was 
not placed in any container or receptacle. The defend- 
ant testified that there was no accumulation of the offen- 
sive material on his premises that was not placed in 
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a metal container which was confined in a closed bin 
expressly constructed and maintained for that purpose; 
that the container when filled was transported to a 
farm near but outside the city and emptied; that de- 
fendant did not at any time place, deposit, or leave any of 
the offensive material at the place on his premises de- 
scribed by the witnesses for the city; and that there was 
not any manure there. The defendant produced much 
and substantial corroboration to support his version 
of the matter. The evidence relative to the issues of 
the case is sharply conflicting. The credibility of wit- 
nesses and the weight of evidence are for the jury to 
determine in a prosecution for a violation of a city 
ordinance and the verdict of the jury may not be dis- 
turbed by this court unless it is clearly wrong. Griffith 
v. State, 157 Neb. 448, 59 N. W. 2d 701; Sall v. State, 
157 Neb. 688, 61 N. W. 2d 256. The evidence supports 
the verdict. It is not clearly wrong. 

The petition in error filed in this court should be and 
it is dismissed. The sentence and judgment of the dis- 
trict court should be and they are affirmed. 

AFFIRMED. PETITION IN ERROR DISMISSED. 


F. E. IRELAND, APPELLANT, V. GEORGE J. STALBAUM ET AL., 
APPELLEES. 
77. N. W. 2d 155 


Filed May 18, 1956. No. 33918. 


1. New Trial: Appeal and Error. In a case where the court has 
set aside a verdict and judgment and granted a new trial with- 
out giving any reasons therefor, and an appeal has been taken 
from the order, it is ordinarily necessary to examine the entire 
record to ascertain whether or not the action of the court in 
granting the new trial finds justification. 

2. Negligence. In an action based on negligence where the evi- 
dence shows as a matter of Jaw that the plaintiff was guilty of 
negligence which was slight and that of the defendant was less 
than gross, or more than slight by comparison with that of 
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the defendant which was gross, he may not be allowed to 
recover. 

3. Evidence. Where the parties to an action have stipulated to 
the existence of a fact or the truth of testimony the stipulation 
to the extent it has been made is binding upon the parties, the 
jury, and the court. 

4. Evidence: Trial. Where a stipulation has been entered into 
that a witness or witnesses if called would give testimony of a 
particular kind or character or in a particular manner such 
evidence is not necessarily binding upon the triers of the facts. 
The triers of the facts are under such circumstances free to 
consider its weight and credibility the same as any other evi- 
dence adduced on the trial of the case. 

5. Trial. A general verdict will not be vacated on the ground of 
irregularity if a construction is possible which will make it 
effective rather than void. 


APPEAL from the district court for Box Butte County: 
Eart L. MEYER, JupGe. Reversed and remanded with 
directions. 


John H. Keriakedes, for appellants. 
Leo M. Bayer, for appellee Abegg. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAuGH, JJ. 


YEAGER, J. 


This action as commenced was one for damages by 
F. E. Ireland, plaintiff, against George J. Stalbaum and 
William David Abegg, defendants. Service of process 
was not had upon Stalbaum, hence the action pro- 
ceeded with Ireland as plaintiff and Abegg as defendant. 
Originally the action was in two causes of action, the 
first for damages to a truck and semi-trailer belonging 
to the plaintiff and the second for loss of use of the truck 
and trailer. The second cause of action was removed 
from consideration of the jury by the trial court. The 
propriety of the removal of this cause of action is not 
presented here for consideration. The appeal here there- 
fore relates alone to the first cause of action. 

The case was tried to a jury. The jury returned a 
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verdict in favor of the plaintiff for $1,853.66. Judg- 
ment was rendered on the verdict. The judgment does 
not appear in the transcript but by recital in the order 
granting a new trial it appears that one was rendered. 
Thereafter Abegg, who will be hereinafter referred to 
as the defendant, filed a motion for new trial. This mo- 
tion was sustained and the defendant was granted a 
new trial. From the order granting a new trial the plain- 
tiff has appealed. 

The motion for new trial contains numerous assign- 
ments of error. The order of the trial court sustaining 
the motion contains no specifications of reason or rea- 
sons for the action. 

In this light it ordinarily would become necessary to 
examine the entire record to ascertain whether or not 
the action of the trial court in granting a new trial finds 
justification. Greenberg v. Fireman’s Fund Ins. Co., 
150 Neb. 695, 35 N. W. 2d 772. 

In the light of the manner, however, in which the 
parties have presented this case to the court this does 
not become necessary. They have limited consideration 
to one proposition as will hereinafter appear. 

As pointed out this is an action for damages wherein 
the plaintiff charged that his truck and semi-trailer 
were damaged on account of negligence of the defend- 
ant. The defendant denied that he was guilty of negli- 
gence and affirmatively charged that plaintiff was 
guilty of contributory negligence. 

The case was tried upon these theories, which theories 
were fully submitted by the charge to the jury. On this 
appeal there is no contention by either party that there 
was anything erroneous in the charge. 

On the trial of the case the plaintiff adduced a con- 
siderable amount of evidence by witnesses as to the 
physical injury to his equipment. Also introduced in 
evidence were a number of photographs disclosing to 
the jury the appearance of the equipment after the 
occurrence. 
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No witness was called by either party as to the amount 
of the damage in dollars and cents, or the cost of re- 
pair. The evidence in this respect was by stipulation. 

The stipulation was as follows: 

“MR. KERIAKEDES: It is stipulated and agreed by 
and between the parties that the service manager of the 
Denver Branch of the White Motor Company if present 
would testify that it required the sum of $2,570.37 in 
labor and parts to restore the White tractor involved 
herein to its condition as nearly as possible prior to the 
accident; that said witness would further testify that 
he is familiar with the fair and reasonable charges for 
work of that kind, and that said charge was the fair 
and reasonable charge. 

“It is further stipulated and agreed by and between 
the parties that the service manager for the Tempte 
Brothers Company would testify that the fair and rea- 
sonable cost of restoring the trailer involved herein to 
as nearly as possible the condition it was in prior to 
the accident involved herein is $349.07; and that said 
witness would further testify that he was familiar with 
the fair and reasonable charges for such items of labor 
and material and that said charges were the fair and 
reasonable charges for such work. 

“MR. BAYER: So stipulated.” 

It is to be observed that the total was $2,919.44 and 
it is further to be observed that the parties did not stip- 
ulate that the amount was the cost of repair but only 
that the witness if called would so testify. 

The theory upon which the parties assume that the 
court granted a new trial is that the stipulated evi- 
dence indicated conclusively the amount of the dam- 
age; that since the jury returned a verdict for only 
$1,853.66 it became likewise conclusive that the jury 
found that the plaintiff was guilty of contributory negli- 
gence which accounted for the difference between the 
two amounts; and that this being true it became neces- 
sary to say in the light of this large variance between 
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the damage and the verdict that the contributory negli- 
gence was more than slight, or more than slight by com- 
parison with that of the defendant which was gross 
within the meaning of the comparative negligence law, 
in consequence of which no verdict and judgment could 
be sustained in favor of plaintiff. If, of course, it is 
true that the evidence did disclose as a matter of law 
that the plaintiff was guilty of negligence which was 
slight and that of the defendant was less than gross, or 
more than slight by comparison with that of the de- 
fendant which was gross, he could not be allowed to 
recover. See Hickman v. Parks Construction Co., 162 
Neb. 461, 76 N. W. 2d 403. 

The basis of the plaintiff’s appeal is that this assump- 
tion is invalid, in consequence of which the court erred 
in granting a new trial. This is the only question 
presented. 

It is of course a sound and basic principle that 
where the parties have stipulated to the existence of a 
fact or the truth of testimony, the stipulation to the 
extent that it has been made is binding upon the 
parties, the jury, and the court. 83 C. J. S., Stipulations, 

§ 23 (b), p. 51. 

It however is not true that where a stipulation has 
been entered into that a witness or witnesses if called 
would give testimony of a particular kind or char- 
acter or in a particular manner that such evidence is 
necessarily binding upon the triers of the facts. 83 C. 
J. S., Stipulations, § 23 (f), p. 54; 50 Am. Jur., Stipula- 
tions, § 16, p. 616; Goess v. Lucinda Shops, Inc., 93 F. 
2d 449, 115 A. L. R. 264; Hutcheson v. Savings Bank, 
129 Va. 281, 105 S. E. 677. Such a stipulation leaves a 
jury free to consider its weight and credibility the 
same as any other evidence adduced on the trial of the 
case. 

In this case, as pointed out, there was evidence of 
damage other than that contained in the stipulation. 
This consisted of photographs and testimony as to 
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physical injury. Under the rules stated the jury had 
the right to consider this evidence along with the evi- 
dence contained in the stipulation and in the light of 
all of it determine for itself the true amount of plain- 
tiff’s damages. 

In this light the jury with perfect propriety and in 
valid performance of its function could have arrived at 
$1,853.66 as the true and full amount of plaintiff’s dam- 
age. If it did so, it performed its duty as that duty was 
outlined in the instructions. Again if it did so it must 
be said that the verdict was valid. 

To say that the jury did otherwise would be to say 
on conjecture and speculation alone that it failed to per- 
form its proper duty as outlined in the instructions. 
Verdicts of juries may not thus be impeached, _ 

The correct rule to be applied in situations such as 
this is that a general verdict will not be vacated on the 
ground of irregularity if a construction is possible which 
will make it effective rather than void. It will be de- 
clared void only where it is so uncertain that it can- 
not be clearly ascertained what, if any, issues were 
passed upon by the jury. Abrams v. Lange, 158 Neb. 
512, 63 N. W. 2d 781. See, also, Myers v. Platte Valley 
Public Power & Irr. Dist., 159 Neb. 493, 67 N. W. 2d' 739. 

The rule applied to this case, instead of making it 
necessary to declare the verdict invalid, requires only 
that it be said that the jury in the performance of 
its functions under its instructions evidently found that 
plaintiff’s total damage was $1,853.66. 

Accordingly the court erred in granting a new trial. 
The order setting aside the verdict and judgment is 
reversed and the cause remanded with directions to 
reinstate the judgment which was set aside. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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In RE ESTATE OF MILDRED M. WEBER, DECEASED. 
SARAH M. BENNETT ET AL., APPELLANTS, V. BLUE MounpD 


CEMETERY ASSOCIATION, A CORPORATION, ET AL., APPELLEES. 
77 N. W. 2d 158 


Filed May 18, 1956. No. 33929. 


1. Wills. Any estate, right, or interest acquired by the testator 
after the making of his will shall pass thereby in like manner 
as if possessed at the time of making the will, if such shall 
manifestly appear by the will to have been the intention of the 
testator. § 30-203, R. R. S. 1943. 

A will speaks as of the date of the death of the 


testator. 

A will which makes defined bequests and devises to 
individuals and persons named, and contains a general residuary 
clause, will, as against collateral heirs, be held to dispose of all 
the property of the estate, unless the contrary appears from the 
language of the will itself. 

The residuary clause of a will is just as much a part 
of the will as any other provision contained therein, and a dis- 
position of the property to which it applies is just as effective 
as a disposition pursuant to any other provision. 

The test of power of disposition by a residuary clause 
is whether the property belonged to the testator, and not 
whether the testator knew that the property was his. The 
legal effect of such a clause is to cover everything capable of 
being passed by will which is not otherwise well disposed of, 
and includes such property as the testator may have forgotten 
or overlooked, or to which he may not have known that he had 
title. 


APPEAL from the district court for Seward County: 
H. Emerson KoxJer, Jupce. Affirmed. 


Paul H. Bek and Wagner, Wagner & Robak, for 
appellants. 


Ginsburg & Ginsburg, Russell A. Souchek, and Ivan 
A. Blevens, for appellees. 


Heard before Smmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucGu, JJ. 


Simmons, C. J. 
This case in the trial court presented multiple issues. 
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On appeal here it presents basically the question as to 
whether dollar proceeds of building and loan stock are 
to be distributed under the terms of a will or as intes- 
tate property distributable to the heirs of a deceased 
person. 

The trial court, in effect, held that the money was the 
property of the estate, distributable under the residuary 
clause of the will. We affirm that judgment. 

Mildred M. Weber, on October 14, 1947, made her will. 
She will be referred to hereinafter as the testatrix. 

Paragraph Fourth of the will provided: “I am not 
unmindful of the fact that I have a sister, Sarah M. Ben- 
nett; two nieces, Phydella W. Belford, and Barbara 
Carr; and two nephews, Lawrence G. Weber and Byron 
T. Weber, the last above four named being children of 
my deceased brother, Otto, but it is my wish’ that they 
have and receive nothing from my estate.” The parties 
named in this provision are the claimants in this case. 
They will be referred to herein as plaintiffs. 

Paragraph Sixth of the will provided: “My personal 
property, money or credits remaining on hand after 
the payment of the charges herein enumerated, and the 
settlement of my estate, I hereby give and bequeath 
unto the Blue Mound Cemetery of Milford, Nebraska, to 
be held by them in trust, the income therefrom to be 
used annually and seasonably for the maintenance of 
my grave and those of my brother and sister, father and 
mother, located in said cemetery, said income in addi- 
tion to be used for maintenance, I enjoin on them to 
place flowers upon our grave, particularly on decoration 
day.” The Blue Mound Cemetery of Milford, Nebraska, 
will hereinafter be referred to as the cemetery. 

During testatrix’s lifetime, $25 had been deposited 
with the cemetery to be placed in the perpetual main- 
tenance fund applicable to one of these graves. Also 
$50 for said fund had been paid as a part of the purchase 
price of a lot in the cemetery. The annual income from 
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these two deposits was about $2.25. It was insufficient 
to provide adequate care of the graves. 

Subsequent to the making of the will; testatrix re- 
ceived by inheritance from a brother a deposit in excess 
of $5,000 in a building and loan association in Lincoln, 
Nebraska. In May 1949 this deposit was withdrawn and 
$5,000 redeposited to the account of testatrix. We will 
refer to this deposit as the building and loan money. 

For many years Charles F. Barth of Seward, Nebras- 
ka, had been the trusted friend and confidential and 
legal adviser of testatrix and represented her in all 
such matters. 

Testatrix was a woman of strong will. Several times 
prior to February 1950 she offered to and insisted on 
giving the building and loan money to Mr. Barth as 
a gift. He refused to so receive it. 

On February 3, 1950, testatrix signed a letter to the 
building and loan association directing them to change 
this account to “Mildred Weber or Chas. F. Barth as 
joint depositors and owners and to the survivor thereof.” 
She recited that the “pass book” was enclosed to permit 
compliance. 

It does not appear who suggested this form and con- 
dition of the change of the payees of this money. It 
does appear that Mr. Barth participated in it and his 
wife signed the letter as a witness. There is no conten- 
tion here that there was any overreaching or influence 
exerted on testatrix by Mr. Barth. Such a conclusion 
is negatived by the evidence. Rather it may be con- 
cluded that Mr. Barth assented to the repeated requests 
of his client and friend that he accept this money. 

Also on February 3, 1950, the building and loan asso- 
ciation issued a new certificate to “Mildred M. Weber 
and Chas. F. Barth, as joint tenants or either or sur- 
vivor.”” The amount shown deposited was $5,125.77. 

On the day that this transfer was made, testatrix ad- 
vised a trusted friend of what she had done; that if 
she needed the money she could use it; but that after 
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her death Mr. Barth would pay her bills and hospital, 
doctor, and funeral expenses, and that whatever was 
left was to go to the cemetery. 

About that same time she told other friends of what 
she had done with the building and loan money; and that 
if she needed it for any purpose during her lifetime, it 
was ‘hers, but that after her death it was to be Mr. 
Barth’s property. 

It does not appear that any part of the money was 
withdrawn during testatrix’s lifetime. She died June 
25, 1952. Thereafter Mr. Barth was paid $141.38 as in- 
terest and dividends on the building and loan money. 
Mr. Barth was nominated by testatrix as executor of 
the will. He offered it for probate on June 30, 1952. 

Thereafter certain of testatrix’s heirs-at-law contested 
the will. It appears that this contest was withdrawn as 
a result of a substantial payment made by a devisee of 
land under the will. The will was admitted to probate. 

Mr. Barth declined to serve as executor and Mr. Rus- 
sell M. Struthers, an attorney of Seward, Nebraska, was 
appointed as administrator with the will annexed. We 
will herein refer to him as the administrator. 

Mr. Blevens, Mr. Barth’s law partner, was employed 
as attorney for the administrator. 

During the course of these proceedings this transac- 
tion of the testatrix and Mr. Barth became a matter of 
community discussion. It was embarrassing to Mr. 
Blevens, not only in his service as attorney for the ad- 
ministrator, but in his law practice. Mr. Barth was 
seriously ill. It caused worry to him. He felt that 
he had done nothing wrong. Representatives of the 
cemetery discussed the matter with the attorney for the 
administrator and took the position that the building 
and loan money should be recovered for the benefit of 
the estate and the cemetery’s benefit under the residu- 
ary clause. The administrator and Mr. Blevens dis- 
cussed the matter on several occasions. Mr. Blevens felt 
that it was impossible for Mr. Barth to keep this money. 
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Mr. Blevens discussed the matter on a number of occa- 
sions with Mr. Barth, both as his partner and as repre- 
sentative of the administrator. 

Mr. Blevens undertook to withdraw as the representa- 
tive of the administrator as to this question or, if need 
be, generally. Mr. Barth secured the advice of other 
counsel. Obviously they considered the strict rules of 
law that apply to a transaction of this kind between 
lawyer and client. 

In May 1953, the time came for the filing of an inven- 
tory by the administrator. Mr. Blevens was preparing 
it. He then went to Mr. Barth and insisted that he act 
in the matter. Mr. Barth then signed a certificate of 
transfer in blank on the passbook representing this ac- 
count. At his direction, Mr. Blevens delivered it to 
the administrator. Later the administrator received the 
money and accounted for it as assets of the estate. At 
the same time Mr. Barth paid to Mr. Blevens the amount 
he had received in dividends and it too was delivered 
to the administrator by Mr. Blevens and included in 
his account. Mr. Barth died in September 1953. 

It appears that all claims against the estate were 
paid and, in addition to the money here involved, there 
are several hundred dollars in the hands of the 
administrator. 

The plaintiffs, in county court and in district court 
proceedings, claimed that the funds were intestate funds 
and passed to them as heirs-at-law. 

Plaintiffs argue here that the transaction with Mr. 
Barth and testatrix was one which vested title as a 
joint tenant in Mr. Barth when made and that upon the 
death of testatrix that title became vested in Mr. Barth 
unconditionally as sole owner. On that foundation plain- 
tiffs argue that when the building and loan money was 
transferred to Mr. Barth there was an ademption of the 
residuary bequest to the cemetery and that that provi- 
sion was then revoked by operation of law. They then 
argue that when the money was later paid by Mr. Barth 
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to the administrator it became an asset of the estate 
undisposed of by the will, and hence was intestate prop- 
erty that passes to them by operation of law. We find 
no merit in this contention. 

Plaintiffs would use the claimed ademption not to sat- 
isfy but to defeat the very purpose of the testatrix in 
the residuary bequest. 

The plaintiffs in this argument ignore the obvious fact 
that the validity of the transfer to Mr. Barth of the 
building and loan money was challenged by the admini- 
strator and, by negotiation, the money was recovered 
by the estate as funds which at all times had properly 
belonged to the estate. As far as the estate is concerned, 
the funds stand as though the transfer to Mr. Barth and 
the retransfer to the estate had never occurred. 

If, as plaintiffs contend, the gift to Mr. Barth was 
complete, then it would seem that this money belongs 
to the estate of Mr. Barth. We are advised of no rule 
of law that would permit the plaintiffs to successfully 
assert title to it under those circumstances. The title, 
if any, of Mr. Barth to this property is not an issue 
here. He effectively removed and determined that 
question. 

Here the corpus of the gift was received by the donee, 
the validity of the gift was challenged, and it was re- 
turned to the estate of the donor. It became a part of 
the assets of the estate distributable under the will. 

Section 30-203, R. R. S. 1943, provides: “Any estate, 
right, or interest acquired by the testator after the mak- 
ing of his will shall pass thereby in like manner as if 
possessed at the time of making the will, if such shall 
manifestly appear by the will to have been the intention 
of the testator.” 

A will speaks as of the date of the death of the testator. 
Tiehen v. Hebenstreit, 152 Neb. 753, 42 N. W. 2d 802. 

As of the date of her death, testatrix bequeathed per- 
sonal property, money, or credits remaining on hand 
to the cemetery under the terms and conditions set out. 
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It is manifest that this includes after-acquired property. 

In In re Estate of Creighton, 91 Neb. 654, 136 N. W. 
1001, Ann. Cas. 1913D 128, we held: “A will which 
makes defined bequests and devises to individuals and 
persons named, and contains a general residuary clause, 
will, as against collateral heirs, be held to dispose of 
all of the property of the estate, unless the contrary 
appears from the language of the will itself.” 

The rule is applicable here. Not only does a contrary 
intent not appear “from the language of the will itself,” 
but here the testatrix specifically provided that these 
plaintiffs should “receive nothing from my estate.” 

In In re Verchot’s Estate, 4 Wash. 2d 574, 104 P. 2d 
490, it was held: ‘The residuary clause of a will is 
just as much a part of the will as any other provision 
contained therein, and a disposition of the property to 
which it applies is just as effective as a disposition pur- 
suant to any other provision. * * * 

“The test of power of disposition by a residuary 
clause is whether the property belonged to the testator, 
and not whether the testator knew that the property was 
his. The legal effect of such a clause is to cover every- 
thing capable of being passed by will which is not other- 
wise well disposed of, and includes such property as the 
testator may have forgotten or overlooked, or to which 
he may not have known that he had title.” See, also, 
57 Am. Jur., Wills, § 1415, p. 946; 69 C. J., Wills, § 1477, 
p. 421; In re Ingham’s Estate, 315 Pa. 293, 172 A. 662, 
93 A. L. R. 510. 

The trial court correctly decreed that the building and 
loan money involved herein was properly a part of the 
assets of the estate of the testatrix and is required to be 
paid as a part of the residue disposed of by the residuary 
provision of the will. 

Other provisions of the decree are not challenged here. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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HERMAN R. KuRTH ET AL., APPELLEES, V. City oF LINCOLN, 


A MUNICIPAL CORPORATION, ET AL., APPELLANTS. 
76 N. W. 2d 924 


Filed May 18, 1956. No. 38945. 


1, Mandamus: Officers. In order to justify the issuance of a per- 
emptory writ of mandamus against public officers it must appear 
that the duty is imposed by law, that the duty exists at the 
time the writ is applied for, and that the duty to act is clear. 

The discretionary powers of public officers 
cannot be controlled by mandamus. 

3. 7 . The acts of public officers which are to be 
performed in a ministerial as distinguished from a govern- 
mental or discretionary capacity may be controlled by mandamus. 

Where public officers are required to examine 

facts and law in order to make a determination, action to be 

taken on that basis is not ministerial but is governmental and 
judicial, and mandamus will not lie to control the action. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JUDGE. Reversed and dismissed. 


Jack M. Pace and Wayne R. Douce, for appellants. 
Homer L. Kyle, for appellees. 


Heard before Smwmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


YEAGER, J. 

This is an action in mandamus by Herman R. Kurth 
and Albert P. Schwarz, plaintiffs and appellees, against 
the City of Lincoln, a municipal corporation, the Mayor 
and the respective members of the City Council of the 
City of Lincoln, defendants and appellants. 

For cause of action the plaintiffs pleaded in substance 
that they and their predecessors in title were the owners 
in fee simple during all of the times involved of cer- 
tain real estate described as Lot 52 of Irregular Tracts 
in the southeast quarter of Section 14, Township 10, 
Range 6, in Lincoln, Lancaster County, Nebraska; that 
on or about May 21, 1937, the city of Lincoln instituted 
proceedings to condemn a part of this land for street 
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and highway purposes (apparently the land was situ- 
ated in what was at that time described as Lot 38, 
Irregular Tracts); that the proceeding was heard and 
award rendered thereon from which award the plain- 
tiffs herein appealed to the district court; that after 
appeal an agreement was reached whereby the matter 
was settled; that by the settlement, among other things, 
the city agreed to zone the east 194 feet of the prop- 
erty remaining in Lot 38 of Irregular Tracts lying north 
of the Cornhusker Highway Cut-off for local business 
(this area appears to be the area lying to the north of 
the Cornhusker Highway Cut-off in what is now de- 
scribed as Lot 52 of Irregular Tracts); that in 1939 in 
performance of the agreement the city did zone this 
area for business; that in 1953 while the area was zoned 
for business the plaintiffs negotiated a lease agreement 
for the lease of a part of this area for the erection of a 
filling station; that thereafter a building permit was 
requested but denied by the defendant city; that it 
was denied for the reason that it had been rezoned 
for park purposes (presumably it was rezoned bhe- 
tween the time the agreement was entered into and 
the building permit requested); that the rezoning and 
repeal of the ordinance classifying the real estate for 
local business purposes was contrary to and in violation 
of the terms of the agreement entered into by the city 
and the plaintiffs in 1939; that it was done without 
notice to plaintiffs; that it was confiscatory and in 
violation of the provisions of the Constitutions of the 
United States of America and of the State of Nebraska 
in that it was the taking of private property for public 
use without just compensation and without due process 
of law; and that it was arbitrary and unreasonable. 
On the facts as alleged the relief prayed for was 
that a peremptory writ of mandamus be issued re- 
quiring the defendants to revoke and annul the present 
zoning classification; requiring that the defendants zone 
the area for local business purposes; and requiring that 
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a permit be issued to the plaintiffs and their successors 
in interest and title to erect a filling station and other 
buildings suitable and proper for the operation of small 
business enterprises. 

To the petition the defendants filed a general de- 
murrer. This was overruled. Thereafter an answer 
was filed. The answer admitted the alleged capacity 
of the defendants, the ownership of the real estate in 
question, and the alleged condemnation proceeding. 
Otherwise it was a general denial. 

A trial was had to the court at the conclusion of 
which a decree was rendered by the terms of which the 
relief prayed by the plaintiffs was granted. The de- 
fendants duly filed a motion for new trial which was 
overruled. From the decree and the order overruling 
the motion for new trial the defendants have appealed. 

The brief of the defendants contains three assignments 
of error which they contend constitute grounds for 
reversal. The first one is that the court erred in 
ordering the issuance of a peremptory writ of man- 
damus to the defendants commanding them to annul 
the present zoning, to restore the former zoning, and 
to grant permission for the erection of filling stations 
and the conduct of other business on the area. 

In this assignment inheres a question which, in the 
light of plaintiffs’ pleaded cause of action, is funda- 
mental and must receive first consideration. The ques- 
tion apparently was never presented to the trial court 
and it has not been presented here by the briefs of the 
parties except to the extent that it inheres in this as- 
signment of error. Nevertheless in the interest of 
legal and judicial integrity and understanding it may 
not be ignored. 

From the petition with its prayer, which has been 
abstracted in considerable detail herein, it becomes 
clear that the action is neither nominally nor in sub- 
stance injunctive in character. It is an action in man- 
damus. In the action is sought a peremptory writ of 
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mandamus requiring the governing body of the city of 
Lincoln to repeal a part of a zoning ordinance, to re- 
enact an effectually previously repealed zoning pro- 
vision, and to issue general authority for the construc- 
tion of unnamed structures on the described area, The 
decree of the district court responded affirmatively to 
the petition and its prayer. 

No historic or contemporary rule of law or equity 
has come to our attention under which relief such as 
this under the conditions such as those described in 
the petition may be awarded to an aggrieved party 
by the extraordinary writ of mandamus. There are 
numerous rules the effect of which is to say that it may 
not be done. 

One of these rules is that in order to justify the 
issuance of a peremptory writ of mandamus against 
public officers it must appear that the duty is im- 
posed by law, that the duty exists at the time the writ 
is applied for, and that the duty to act is clear. State ex 
rel. Long v. Barstler, 122 Neb. 167, 240 N. W. 273; 
State ex rel. Schoonover v. Crabill, 136 Neb. 819, 287 
N. W. 669; Hess v. Taylor, 142 Neb. 184, 5 N. W. 2d 346; 
State ex rel. Heil v. Jakubowski, 151 Neb. 471, 38 N. W. 
2d 26; State ex rel. Bates v. Morgan, 154 Neb. 234, 47 
N. W. 2d 512. 

The purpose of this action is to compel the legisla- 
tive body of the city of Lincoln by its vote to repeal a 
part of the zoning ordinance enacted in 1953 and to 
enact a new zoning provision restoring the property 
involved to the status it had prior to 1953. It cannot 
well be said that any law specially enjoins the perform- 
ance of any such act or acts upon this body. 

Another rule is that the discretionary powers of public 
officers cannot be controlled by mandamus. State ex 
rel. Union Fuel Co. v. City of Lincoln, 68 Neb. 597, 94 
N. W. 719; State ex rel. Nebraska B. & I. Co. v. Board 
of Commissioners, 105 Neb. 570, 181 N. W. 530; State 
ex rel. Strange v. School Dist., 150 Neb. 109, 33 N. W. 
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2d 358; State ex rel. Evans v. Brown, 152 Neb. 612, 
41 N. W. 2d 862; State ex rel. Shineman v. Board of 
Education, 152 Neb. 644, 42 N. W. 2d 168; State ex 
rel, Bintz v. State Board of Examiners, 155 Neb. 99, 
50 N. W. 2d 784; State ex rel. League of Municipalities 
v. Loup River P. P. Dist., 158 Neb. 160, 62 N. W. 2d 682. 

Obviously the action of the members of the legisla- 
tive body of the city is a matter of discretion and is 
not the subject of mandatory control by the courts. 

Another rule is that acts of public officers which are 
to be performed in a ministerial as distinguished from 
a governmental or discretionary capacity may be con- 
trolled by mandamus. State ex rel. Bates v. Thayer, 
31 Neb. 82, 47 N. W. 704; State ex rel. Pinkos v. Rice, 
98 Neb. 36, 151 N. W. 925; State ex rel. Ball v. Hall, 
130 Neb. 18, 263 N. W. 400; State ex rel. Herman v. 
City of Grand Island, 145 Neb. 150, 15 N. W. 2d 341; 
State ex rel. Shineman v. Board of Education, supra; 
State ex rel. Smith v. Nebraska Liquor Control Com- 
mission, 152 Neb. 676, 42 N. W. 2d 297. 

Regardless of what may be said concerning the por- 
tion of plaintiffs’ cause of action relating to issuance of 
a permit to use the area involved for business pur- 
poses, it will of course not be contended that the por- 
tion referring to the repeal and enactment of zoning 
ordinances relates to a ministerial function. The por- 
tion related to the permit for use will be adverted to 
later here. 

Still another rule, or more accurately a phase of the 
discretionary rule applicable to public officers, is that 
where public officers are required to examine facts 
and law in order to make a determination, action taken 
on that basis is not ministerial but is governmental and 
judicial and mandamus will not lie to control the action. 
55 C. J. S., Mandamus, § 132 (b), p. 218; Klevesahl v. 
Byington, 1 Cal. App. 2d 671, 37 P. 2d 179; Taylor 
County Farm Bureau v. Board of Supervisors of Taylor 
County, 218 Iowa 937, 252 N. W. 498; Rogers v. Brown, 
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135 Me. 117, 190 A. 632; Harden v. City of Raleigh, 
192 N. C. 395, 1385 S. E. 151. 

This rule is peculiarly applicable to that phase of the 
cause of action relating to repeal and enactment of 
zoning ordinances. 

Under these rules it is clear that the district court 
was without legal right, by peremptory writ of man- 
damus, to command the defendants to rezone as was 
commanded by the decree. In this respect the decree 
was erroneous. 

The portion of the decree commanding the issuance 
of a permit for use of the property for business pur- 
poses was also erroneous, under the same rules, but 
more particularly under the rules that the writ of man- 
damus is not available unless it is one specially en- 
joined by law, and if the officers are required to examine 
facts and law in order to take action. 

In this case facts which the members of the city 
council were required to examine to ascertain whether 
or not the plaintiffs were entitled to a permit disclosed 
an ordinance which on its face denied that right. In this 
light, and of course, the question of the validity of the 
ordinance and the further question of the power of the 
city to issue the permit, among perhaps others, became 
questions of law and fact necessary to be examined. 

In practical application it may be observed that, in 
the very nature of things, under the facts and law 
which required examination in this respect so long as 
the 1953 zoning ordinance had not been repealed, or 
had not been adjudged invalid and ineffective, there ex- 
isted no basis for the issuance of a permit for a use 
other than that permitted by the ordinance. Thus it 
becomes clear that on this phase of the pleaded cause of 
action the plaintiffs were not entitled to a writ of 
mandamus. 

The conclusion therefore is that the court erred in 
the entirety in granting a peremptory writ of man- 
damus. The further conclusion is that the pleadings 


VoL. 162] JANUARY TERM, 1956 649 
Phillips v. Phillips 


will not permit the consideration of the case on any 
theory other than a petition for writ of mandamus. 
It follows that the decree of the district court should 
be and it is reversed and the action is dismissed. 
REVERSED AND DISMISSED. 


GRACE PHILLIPS, APPELLANT, V. CHARLES PHILLIPS, 


APPELLEE. 
77 N. W. 2d 152 


Filed May 18, 1956. No. 33957. 


1. Divorce. Remarriage is a change of circumstance that may 
be considered by the court along with other changes of circum- 
stances in passing upon an application to reduce child support 
payments fixed in a previous order or decree. 

Remarriage, standing alone, does not afford a valid 

basis for reducing payments for child support. It does not 

bear directly upon the legal duty of a father to contribute to 
the support of his minor children by a former marriage. 

In determining the provision to be made for the sup- 

port of minor children in a divorce proceeding, their status and 

situation, and all other attendant circumstances, should be 
considered, and an amount determined in accordance with the 
best judgment and sound discretion of the court. 

Where there has been a change of circumstances, the 

same rule applies in determining whether child support pay- 

ments should be increased or reduced. 


AppEAL from the district court for Dakota County: 
AuFRED D. Raun, Jupce. Affirmed. 


Leamer & Graham, for appellant. 
E. J. McCarthy, for appellee. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 


CaRTER, J. 
The plaintiff appeals from an order of the district 
court for Dakota County reducing the amount awarded 
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as child support in a decree of divorce from $80 per 
month to $54 per month. - 

The record shows that on November 27, 1947, plain- 
tiff was awarded a decree of divorce from the defendant. 
Plaintiff was awarded the custody of the three minor 
children, Romona, Ronald, and Linda. An award for 
the support of the children in the amount of $80 per 
month was also made. 

On December 16, 1954, defendant filed his application 
in the original divorce action to obtain a reduction in 
the amount of such support payments. Defendant al- 
leged that the three children are of the following ages: 
Romona 17, Ronald 16, and Linda 11. He alleged fur- 
ther that Romona had become an unwed mother and 
had removed to the State of Oregon, where she is 
living with her grandmother. The defendant alleged 
the remarriage of the plaintiff in July 1952, and his 
own remarriage and the birth of a child which he is 
obligated to support. He contended that due to the 
foregoing changed conditions the child support pay- 
ments were excessive and prayed that they be reduced. 

The record shows that defendant earned a net take- 
home pay of $320 per month. His present wife earns 
approximately $700 per year. He testifies that his 
monthly expenses are about $305 per month. The evi- 
dence shows defendant’s annual income to be $3,840 
and his annual living expenses to be $3,660. The plain- 
tiff lists among her living expenses many items of 
household and car expenses which cannot be properly 
charged to the support of these minor children. The 
allegations of fact in the application are not in dispute 
and are generally supported by the evidence. 

It is a general rule in this jurisdiction that remar- 
riage, and the resulting new obligations, is a change 
of circumstance that may be considered by the court 
upon an application to revise and alter the child sup- 
port provisions of the original decree. MclIlwain v. 
MclIlwain, 135 Neb. 705, 283 N. W. 845. But the re- 
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marriage of the father does not relieve him of the 
obligations fixed by the decree. Winter v. Winter, 95 
Neb. 335, 145 N. W. 709, 50 L. R. A. N. S. 697. The 
fact of remarriage, standing alone, is not sufficient to 
justify a modification of child support payments, It 
does not bear directly upon the legal duty of a father 
to contribute to the support of his minor children by 
a former marriage. 

It is a general rule that in determining the amount of 
child support to be awarded, the status, character, and 
situation of the parties and all the attendant circum- 
stances must be considered, and the amount determined 
in accordance with the best judgment and sound dis- 
cretion of the court. Christoffersen v. Christoffersen, 
151 Neb. 763, 39 N. W. 2d 535. Where there has been 
a change of circumstances the same rule applies in deter- 
mining whether child support payments should be in- 
creased or reduced. Hoffmeyer v. Hoffmeyer, 157 Neb. 
842, 62 N. W. 2d 138. 

In considering the evidence in this case the trial 
court could properly find that changes of circumstances 
did exist. The defendant had remarried and had a 
wife and child to support. The plaintiff had also re- 
married and some of her living expenses had become a 
liability of her husband. The court could consider the 
fact that Romona had left the jurisdiction of the court 
and the care and custody of her mother. The age of the 
parties, the health and present earning capacity of the 
defendant, and all the changes in circumstances are 
subject to the scrutiny of the trial court. The record 
does not disclose that the trial court abused the legal 
discretion which the law vests in that court when it 
reduced the child support to $54 per month. The plain- 
tiff states that she will have to assist Romona for some 
time. There is no evidence that she has done so since 
Romona has left her care and custody, nor any credible 
evidence that it will be necessary for her to do so. 

We do not find that defendant lacks the ability to 
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pay child support in the amount of $80 per month. We 
do find that the trial court had evidence before it of 
changed conditions from which it could properly find 
that child support in the amount of $54 per month was 
reasonable and proper under all the circumstances shown 
by the record. We find no reason for holding that 
the trial court abused its discretion in reducing the 
amount of child support as it did. If conditions and 
circumstances again change, a further application to 
the court by the aggrieved party provides a complete 
remedy. The judgment of the district court is affirmed. 
AFFIRMED. 


STATE oF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. MERTON O. BaTEs, 


RESPONDENT, 
77 N. W. 2d 302 


Filed May 25, 1956. No, 33813. 


1. Judges. A county judge is prohibited by Article V, section 14, 
of the Constitution from practicing law in any court in any 
matter arising in or growing out of any proceeding in his court. 

2. Attorney and Client. The ethical standards relating to the 
practice of law in this state are the Canons of Professional 
Ethics of the American Bar Association and any others which 
are adopted by this court. 

Canons of ethics and rules governing professional 
conduct of lawyers are recognized and applied by this court in 
proper cases. 

4. Equity. Laches is an equitable doctrine and it does not result 
from the mere passage of time. 


5. The objection of laches is not tenable to defeat a cause 
if there has been no material change in the position of or 
prejudice by the delay to the objector. 

6. Lapse of time since the acts on which a disciplinary 


proceeding is based is generally not available to respondent as 
a defense. 


Original action. Judgment of censure and reprimand. 
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Clarence S. Beck, Attorney General, and Robert A. 
Nelson, for relator. 


William S. Padley, for respondent. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGH, JJ. 


Bostaucu, J. 

Respondent became a member of the bar of Nebraska 
in the month of June 1911. He has practiced law at 
Lexington since 1917 except when he was in military 
service for about 2 years and during the time he was 
judge of the county court. He was appointed judge of 
the county court of Dawson County in the early part 
of 1942, was thereafter twice elected to that office, and 
he qualified and served as such officer until January 
1953. He was for many years before his appointment 
as judge of the county court acquainted with and was 
counsel for Isaac Large, the owner of considerable valu- 
able land in Dawson and Keith Counties. Respondent 
was familiar with the transactions and affairs of Isaac 
Large and had accumulated a record of many important 
transactions involving him, some of which resulted in and 
were determined by litigation in which he was repre- 
sented by respondent. 

Isaac Large, hereafter referred to as the deceased, 
died testate June 17, 1939. Proceedings were com- 
menced May 31, 1944, in the county court of Dawson 
County in reference to his will and for the administration 
of his estate in which his will was admitted to probate 
and administration of his estate was granted. The de- 
ceased by his will gave his property to his daughters, 
Edna Tuttle and Della Wyman, as tenants in common. 

An action was brought in the district court for Daw- 
son County by Edna Tuttle against Della A. Wyman 
and her husband to obtain an adjudication that lands 
owned by the deceased in his lifetime were held in 
trust by defendants for the benefit of the estate of the 
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deceased and to secure an accounting of rents and 
income from the land collected and received by defend- 
ants. Tuttle v. Wyman, 146 Neb. 146, 18 N. W. 2d 744. 
That case was pending in the district court but was 
not at issue when the proceedings were instituted in 
the county court for the probate of the will and the 
administration of the estate of the deceased. Respondent 
accepted employment by the defendants and he con- 
tinued as their counsel and conducted the case on their 
behalf until its termination on July 13, 1945. Respond- 
ent disqualified himself and refrained from acting as 
county judge in the proceedings in the county court 
in the matter of the estate of Isaac Large, deceased. 
There was additional litigation in the district court of 
Dawson County which grew out of the proceedings in 
the matter of the estate of Isaac Large, deceased, in 
which respondent was counsel for Della A. Wyman and 
her husband. That litigation terminated July 7, 1948. 
In re Estate of Large, 149 Neb. 783, 32 N. W. 2d 751. 
The complaint filed in the pending proceedings charges 
respondent with unprofessional conduct in the prac- 
tice of law, violative of the law of Nebraska and the 
canons of professional ethics because while he was judge 
of the county court of Dawson County he engaged in 
the practice of law as counsel for litigants in the dis- 
trict court for Dawson County and in the Supreme 
Court of Nebraska in matters arising in or growing out 
of proceedings in the county court of that county; that 
Dawson County had a population in excess of 16,000 
inhabitants; and that respondent pursued a course of 
conduct in the practice of law by him which was in vio- 
lation of the canons of professional ethics and the law of 
Nebraska. Respondent by answer denied the charges 
of improper practice of law made against him. The cause 
was referred to a referee. His report finds that the 
evidence sustains all the allegations of the complaint 
and recommends that respondent be reprimanded and 
required to pay the costs of this proceeding. Respond- 
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ent has filed exceptions to the report of the referee. 

There is no issue of fact in this cause. The evidence 
conclusively establishes the charge made by the com- 
plaint. The participation of respondent in the litiga- 
tion referred to above as counsel for parties thereto was 
a violation of the prohibition of the Constitution that 
no county judge shall practice law in any court in any 
matter arising in or growing out of any proceeding in 
his court. Art. V, § 14, Constitution of Nebraska. This 
provision is, as respondent asserts, self-executing. It 
has been considered, interpreted, and applied by this 
court. In Tucker v. Heirs of Myers, 151 Neb. 359, 37 N. 
W. 2d 585, it is said: “This provision clearly means, 
as it applies to a county judge, that such judge may not 
appear as counsel in any matter in his own court or in 
any matter in which he would be disqualified if he had 
acted as county judge. By disqualifying as county 
judge he may not thereby remove himself from the 
prohibition of this constitutional provision in any mat- 
ter in which he would otherwise be prohibited from en- 
gaging. * * * It is just as improper to disqualify himself 
as county judge for any reason and participate in such a 
trial in the district court in view of the constitutional pro- 
vision cited. * * * This being true, counsel for appellee 
was Clearly disqualified from appearing as counsel for 
plaintiff in the district court and for such plaintiff as 
appellee in this court in the matter presently before 
us.” See, also, State ex rel. Nebraska State Bar Assn. 
v. Wiebusch, 153 Neb. 583, 45 N. W. 2d 583. 

The improper professional conduct ascribed to the 
respondent by the complaint and verified by the evi- 
dence transgressed section 31 of the Canons of Judicial 
Ethics of the American Bar Association which provide 
in part: “If forbidden to practice law, he should re- 
frain from accepting any professional employment while 
in office.” It is said in State ex rel. Nebraska State 
Bar Assn. v. Wiebusch, supra: “The ethical standards 
relating to the practice of law in this state are the 
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canons of professional ethics of the American Bar As- 
sociation and those which may from time to time be 
approved by the Supreme Court. * * * Canons of ethics 
and rules governing professional conduct of lawyers 
are recognized and applied by this court in proper 
cases.” 

Respondent has interposed laches as a defense. The 
litigation in which the unprofessional conduct of re- 
spondent occurred as charged herein continued until 
and terminated on July 7, 1948. The complaint before 
the Committee on Inquiry of the Nebraska State Bar 
Association was made and filed November 16, 1954. 
There is no pleading or showing that respondent changed 
his position or that he was in any manner or degree 
prejudiced by the time which elapsed after the litigation 
terminated until the time when the original complaint 
was made. Laches is an equitable doctrine and it does 
not result from the mere passage of time. The defense 
of laches exists only if it is inequitable to enforce the 
right of the claimant. The objection of laches is not 
tenable to defeat a cause if there has been no material 
change in the position of the objector. Schurman v. 
Pegau, 136 Neb. 628, 286 N. W. 921; Miller v. Miller, 
153 Neb. 890, 46 N. W. 2d 618; Watson Bros. Transp. 
Co. v. Red Ball Transf. Co., 159 Neb. 448, 67 N. W. 2d 
475. Lapse of time since the acts on which a disciplin- 
ary proceeding is based is generally not available to 
the respondent as a defense. See, State ex rel. Nebraska 
State Bar Assn. v. Merten, 142 Neb. 780, 7 N. W. 2d 
874; In re Smith, 73 Kan. 743, 85 P. 584; Annotation, 
45 A. L. R. 1110. 

Respondent violated the constitutional prohibition and 
the canons of judicial ethics. He is subject to disciplin- 
ary action. His improper conduct cannot be justified, 
condoned, or disregarded. It must be and is condemned. 
He knew he was not observing the law. He sought out 
opposing counsel and solicited and obtained his promise 
not to interpose objections to respondent accepting em- 
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ployment as a lawyer in and appearing and conduct- 
ing the litigation for his clients in the belief that op- 
posing counsel alone could object thereto. He scrupu- 
lously avoided previous engagements as an attorney in 
other matters throughout the long years of his incum- 
bency as judge and in his testimony implies that the 
litigation in which he did appear was considered ex- 
ceptional because it was “a good lawsuit.” Conduct of 
this character does not enhance the standing of the pro- 
fession with the public or contribute to the dignity of 
and respect for the courts of which he is an officer. 
It justifies an inference of compromise with principle 
induced by monetary consideration. It manifests a dis- 
regard for law. It argues that an attorney who is will- 
ing to violate one rule intended to govern his action 
as judge may likewise be induced to disregard other 
laws if the inducement is deemed adequate. No officer 
of the court may be permitted to set the law in defi- 
ance with impunity. The obligation of a court is to 
give effect to the law wisely, impartially, and inexorably. 

However, the record presents mitigating circum- 
stances. There is an absence of moral turpitude. The 
professional transgression was not habitual or repeti- 
tious. The employment of respondent and his partici- 
pation in the related cases were his only indulgence in 
practicing law during the many years he was judge of 
the county court. He has otherwise acted honorably. 
He is near the age of three score years and ten, he is 
substantially retired, and he does not maintain an office. 
He has renounced any purpose or desire to attempt to 
again engage in the active practice of law. His age 
and circumstance contribute to the probability of his 
adherence to the determination to have relief from the 
rigors of active practice of law. 

The exceptions to the report of the referee should be 
and they are overruled. The report of the referee should 
be and it is approved. 

It is the judgment of the court that respondent should 
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be and he hereby is censured and reprimanded and that 
the costs and allowances of this cause should be and 
they are taxed to respondent. 

JUDGMENT OF CENSURE AND REPRIMAND. 


Joan K,. RILEY, APPELLEE, Vv. NATIONAL AUTO INSURANCE 


CoMPANY, A CORPORATION, APPELLANT. 
77 N. W. 2d 241 


Filed May 25, 1956. No. 33932. 


1. Automobiles: Insurance. Damages to an automobile resulting 
from a collision, where plaintiff’s husband was operating it with 
plaintiff’s permission, while in an intoxicated condition, was an 
“accidental loss” within an automobile policy providing collision 


coverage. 
2. An accident within the meaning of an auto- 
mobile insurance policy indemnifying against loss by collision 
or upset includes any event which takes place without the 
foresight or expectation of the person acted upon or affected 
thereby. 
3. The payee named in a loss-payable clause of 


an automobile insurance policy is a proper but not an indispen- 
sable party. 

4. Parties. Where a defect of parties is not raised by demurrer 
or answer, such defect is waived unless such parties are in- 
dispensable to the rendering of a final judgment consistent 
with equity and good conscience. 

5. Automobiles: Insurance. Where a provision of an automobile 
insurance policy purports to limit the liability to a used-car price 
fixed in a current publication, and such current publication 
does not establish such price, such provision is ineffective as a 
limitation upon the liability of the insurer. 


6. A clause providing for a deduction of $100 
for each collision or upset contemplates one deduction for each 
accident giving rise to a cause of action. 

7. An automobile insurance policy is a contract 
and its plain provisions will be enforced in the absence of statu- 
tory regulation or illegality. 

8. An unambiguous provision fixing the limit 


of the insurance company’s liability for damage to an automobile 
is binding upon the parties and the instructions of the court 
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dealing with the assessment of damages should be in conformity 
therewith. 
Where the contract of insurance provides that 
the insurer may repair the insured vehicle after it has been 
damaged in an accident, it is error for the trial court not to 
instruct on the measure of damages with reference to repairs 
where there is evidence that it can be repaired and placed in 
substantially as good condition as before the accident. 

10. Trial. Where the evidence conclusively establishes that a ver- 
dict is excessive, it will ordinarily be set aside for that reason. 

11. Trial: Appeal and Error. Where the evidence discloses that the 
trial court unduly restricted the oral argument of defendant’s 
counsel in submitting its case to the jury, it constitutes reversible 
error unless it is shown not to have prejudiced the defendant’s 
case. 

12. Interest. The recovery of interest on an unliquidated claim, 
the subject of reasonable controversy, and incapable of being 
fixed by computation, may be had only from the date of the 
determination of the right of recovery and the ascertainment of 
the amount. ‘ 

12. Attorney and Client: Insurance. The court has no authority to 
award an attorney’s fee in favor of the plaintiff upon rendition 
of judgment in its favor in an action for damages resulting 
from a collision under an automobile insurance policy, it being 
an indemnity policy not within section 44-359, R. R. S. 1943, 
or a uniform course of procedure. 


AppEAL from the district court for Douglas County: 
WuiutiaM A. Day, JupcE. Reversed and remanded. 


Ginsburg, Rosenberg & Ginsburg and Joseph V. Ben- 
esch, for appellant 


Kelley, Grant & Knowles and John F. MacKenzie, for 
appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bostauau, JJ. 


CARTER, J. 

This is an action on an automobile-collision policy to 
recover damages to the insured vehicle resulting from 
an accident while it was being operated by plaintiff’s 
husband. The verdict and judgment were for the plain- 
tiff in the amount of $3,400. The defendant appeals. 
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On July 13, 1953, plaintiff procured a policy of in- 
surance from the defendant company which covered and 
insured a certain 1953 model Jaguar automobile owned 
by the plaintiff. She alleged that on August 8, 1953, the 
automobile was being operated by her husband, with 
her permission, and became involved in a collision. It 
was claimed that the automobile was damaged to such 
an extent that it was beyond repair. The value of the 
automobile before the collision was alleged to have 
been $4,000 and the value thereafter, $500. Plaintiff 
prayed for judgment in the amount of $3,500. 

The defendant by its answer admitted the execution 
and delivery of the automobile insurance policy. It 
alleged further that plaintiff’s husband had a pecuniary 
interest in the insured automobile which would inure 
to his direct benefit, that there was no accident within 
the meaning of the insurance contract, and that the 
loss and damage to the automobile is not within the 
insuring provisions of the policy. 

By her reply the plaintiff alleged that defendant is 
estopped to assert the foregoing defenses and has waived 
them by investigating the claim, by entering into nego- 
tiations with the plaintiff, by taking possession of the 
automobile, and by denying liability on the claim. 

The evidence shows that on August 8, 1953, Riley 
drove the automobile from his home to his place of 
employment in Omaha. After his working hours, and 
about 1 p. m. of said day, he drove to a tavern where 
he engaged in the drinking of intoxicating liquors until 
about 7 p.m. He then drove the automobile to Onawa, 
Iowa, arriving there about 9 p.m. He engaged in drink- 
ing intoxicating liquors until some time after midnight, 
when he entered his car and with deliberation set out 
to violate traffic rules and regulations to attract the 
attention of the police. He was successful in his efforts 
and the police gave chase. He drove out of town at a 
high rate of speed, eluded the police, and returned to 
Onawa to further entice the police into pursuing him. 
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The police again gave chase, and while the pursuit was 
in progress plaintiff’s husband had a series of mishaps. 
The evidence shows he struck the curb of the street 
several times, that he sideswiped a parked car, that he 
struck and knocked down some road signs near the post 
office, drove head-on into the foundation of a church, 
and otherwise damaged ‘the automobile until it would 
not operate. The police shot at the automobile a num- 
ber of times and two bullet holes were found in the 
body of the car. Plaintiff’s husband was arrested and 
convicted of drunken driving as a result of this episode. 

The automobile was removed to a garage in Onawa. 
Plaintiff subsequently caused it to be removed to Blair, 
Nebraska, and it was subsequently taken to Loyal’s 
garage in Omaha at her direction. The car was later 
removed to the DeLuxe Body Company, where it was 
repaired. There is a dispute in the evidence as to the 
person who directed the removal of the car to the DeLuxe 
Body Company for repairs, but it is clear that both the 
plaintiff and defendant knew that it had been taken 
there for that purpose. There is evidence in the record 
that it cost $919.82 to repair the car and that it was 
in substantially the same condition after it was repaired 
as before the accident. There is evidence in the record 
that the automobile was worth from $500 to $1,500 after 
the alleged accident. There is undisputed evidence 
that the car had depreciated in value to the extent of 
$500 after the purchase of the car and before the acci- 
dent. Interest was allowed on the judgment from the 
date of the accident. Defendant asserts this was error. 
The trial court allowed attorney’s fees to the plaintiff 
which the defendant alleges as error. Certain instruc- 
tions to the jury are alleged to be erroneous and com- 
plaint is made that defendant’s counsel was unduly 
restricted by the court in presenting the case to the 
jury. 

The evidence will not sustain a finding that John 
Riley had such an interest in the automobile as would 
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defeat plaintiff’s claim under the provision providing 
that: ‘The insurance afforded by this policy shall not 
enure directly or indirectly to the benefit of any car- 
rier or bailee liable for loss to the automobile.” 

The insuring agreements of the policy include the 
following coverage for collision or upset: “Direct and 
accidental loss of or damage to the automobile caused 
by collision of the automobile with another object or 
by upset of the automobile.” It is the contention of 
the defendant that, although the result was accidental 
in the sense that it was unintentional, it was not caused 
by accidental means within the purview of the fore- 
going policy provision. It is argued by the defendant 
that plaintiff’s husband embarked upon a plan or scheme 
of becoming drunk and disorderly, and engaged there- 
after in a plan or scheme of conduct to drive the motor 
vehicle in an unlawful manner. While so engaged, the 
automobile was damaged while Riley was attempting to 
escape arrest. This, the defendant asserts, is not injury 
or damage sustained as the result of any direct and ac- 
cidental loss or damage to the vehicle by collision within 
the coverage of the policy. 

The evidence is clear that plaintiff’s husband was 
drunk when he left Omaha for Onawa, and that he con- 
tinued to drink intoxicating liquors thereafter. That 
he was intoxicated during the time the events herein 
recited took place and until his arrest by the Onawa 
police is sustained by the record. There is no con- 
tention made that plaintiff was negligent in permitting 
her husband to use the car. The drinking by her hus- 
band and the occurrences at Onawa were without any 
connivance or knowledge on the part of the plaintiff. 
While it is true that plaintiff’s husband became drunk 
and drove the car while in that condition, the damaging 
of the car was not intentional. Although plaintiff’s 
husband intentionally drove plaintiff’s car while he was 
intoxicated, there is no evidence that he did the re- 
cited acts deliberately, even though it is clear that 
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they were the result of negligence. The results of the 
conduct of her husband were not the natural and prob- 
able consequences of the act of plaintiff in entrusting 
the use of the automobile to him. As to the plaintiff, 
the consequences were not the result of design, could 
not have been reasonably anticipated, were unexpected, 
and were produced by an unusual combination of 
fortuitous circumstances. It was therefore a damage 
produced by and was the result of accident. 

In Terrien v. Pawtucket Mutual Fire Ins. Co., 96 N. 
H. 182, 71 A. 2d 742, in discussing the term “accidental 
loss,” it was said: ‘While it could be found that the 
plaintiff’s action in driving his truck over the holes 
was deliberate, he was not so far chargeable with knowl- 
edge that the resulting breakdown was probable, as to 
require a finding that he deliberately incurred the 
loss. The collapse of the truck could be found to be 
an untoward, unusual and unexpected event. What 
happened was well within the meaning attributed to 
the word ‘accidental’ as commonly understood, * * * 
The loss which occurred to the plaintiff’s automobile on 
July 13 was ‘an accidental loss’ within the meaning 
of the policy, which contained no exclusion of loss due 
to negligent or intentional acts of the insured.” 

The term “accident” was discussed in American Acci- 
dent Co. of Louisville v. Carson, 99 Ky. 441, 36 S. W. 169, 
34 L. R. A. 301, 59 Am. S. R. 473, as follows: ‘While 
our preconceived notions of the term ‘accident’ would 
hardly lead us to speak of the intentional killing of a 
person as an ‘accidental’ killing, yet no doubt can now 
remain, in view of the precedents established by all the 
courts that the word ‘intentional’ refers alone to the 
person inflicting the injury, and if as to the person in- 
jured the injury was unforeseen, unexpected, not 
brought about through his agency designedly, or was 
without his foresight or was a casualty or mishap not 
intended to befall him, then the occurrence was acci- 
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dental, and the injury one inflicted by accidental means 
within the meaning of such policies.” 

This court determined the meaning of the word “acci- 
dent” as follows: “An accident, within the meaning of 
contracts of the kind here considered, includes any event 
which takes place without the foresight or expectation 
of the person acted upon or affected thereby.” Railway 
Officials & Employes Accident Assn. v. Drummond, 56 
Neb. 235, 76 N. W. 562. See, also, Cutrell v. John Han- 
cock Mutual Life Ins. Co., 145 Neb. 550, 17 N. W. 2d 465. 

Applying these principles to the case at bar, we hold 
that the episode herein related was an accident as to 
the plaintiff within the meaning of the policy. The 
events which followed the permissive use of the car by 
her husband were not reasonably to be anticipated, were 
unexpected, and were produced by an unusual com- 
bination of fortuitous circumstances. While it might 
be said that Riley intentionally drove the car while he 
was intoxicated, it does not follow that the accident 
was intentional from the fact of intoxication alone. We 
think the insured automobile suffered damage as a re- 
sult of accident within the insuring provisions of the 
policy. 

The defendant contends that the payee named in a 
loss-payable clause is an indispensable party to an 
action on the policy. Such payee is a proper but not an 
indispensable party. The record does not show that 
this question was ever raised by demurrer or answer. 
We think the alleged defect of parties was waived as 
provided by section 25-808, R. R. S. 1943. See, also, 
Cunningham v. Brewer, on rehearing, 144 Neb. 218, 16 
N. W. 2d 533. 

The policy contained an endorsement containing the 
following language: “It is understood and agreed that 
the Actual Cash Value shall not exceed the average 
‘as is’ price published by the current N.A.D.A. Official 
Used Car Guide Book.” The evidence shows that the 
current National Automobile Dealers Association official 
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used car guide book did not list the value of 1953 model 
Jaguar automobiles. Defendant offered in evidence the 
October 1953 guide book and the trial court sustained 
objections thereto. Defendant’s claim of error on this 
ruling is without merit. No such used-car price being 
in existence at the time the provision was placed in the 
contract, it was a vain attempt to limit liability under 
the policy. 

The defendant urges that the trial court erred in hold- 
ing that there was but one collision and that the total 
deductible amount from any sum awarded the plaintiff 
was $100. The applicable provision of the policy pro- 
vides coverage for collision and upset as follows: “Ac- 
tual cash value less $100.00 which deductible amount 
shall be applicable to each collision or upset.” The 
series of events which produced the damage to the in- 
sured vehicle in the present case constitutes but one 
accident within the meaning of the foregoing provision. 
While the automobile actually struck more than one ob- 
ject and, technically, was involved in more than one 
collision, the intent of the provision is that the insured 
shall have coverage over and above $100 on each acci- 
dent, whether collision or upset. It does not contemplate 
that $100 shall be deducted for each contact made with 
other objects while an accident is taking place. The 
meaning of the provision is that $100 is deductible for 
each collision or upset for which a cause of action arises. 
Here there is but one claim, one cause of action, and one 
deduction of $100. The trial court did not err in so 
holding. ; 

It is the contention of defendant that the trial court 
failed to properly instruct the jury as to the measure of 
damages. On the question of damages the court in- 
structed the jury as follows: “In assessing the amount 
of the plaintiff’s recovery, you will allow her the differ- 
ence between the fair and reasonable cash value of her 
automobile immediately before the accident and collision, 
and the fair and reasonable cash value of her automo- 
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bile immediately after the accident and collision less 
$100.00.” 

With reference to the limit of liability by the com- 
pany, the policy provides: “The limit of the company’s 
liability for loss shall not exceed the actual cash value 
of the automobile, or if the loss is of a part thereof the 
actual cash value of such part, at time of loss nor what 
it would then cost to repair or replace the automobile 
or such part thereof with other of like kind and quality, 
with deduction for depreciation, nor the applicable limit 
of liability stated in the declarations. 

“The company may pay for the loss in money or may 
repair or replace the automobile or such part thereof, 
as aforesaid, or may return any stolen property with 
payment for any resultant damage thereto at any time 
before the loss is paid or the property is so replaced, or 
may take all or such part of the automobile at the agreed 
or appraised value but there shall be no abandonment 
to the company.” 

Under this provision the company had the right (1) 
to repair the automobile if it could be repaired and 
placed in substantially the same condition as before, 
or to wholly replace it; (2) pay the loss in money; or 
(3) if a total loss resulted, to pay not to exceed the 
actual cash value of the automobile. There is evidence 
in the record that the automobile had been repaired 
for the sum of $919.82 and that it was in good running 
condition. The jury should have been permitted an 
opportunity to find that the automobile could have 
been repaired and placed in substantially the same con- 
dition as before. If the jury found that the automobile 
could not be repaired and placed in substantially the 
same condition as before the accident, and that the loss 
was total, it should have been instructed to allow plain- 
tiff the difference between the actual cash value of 
the automobile before and after the accident, less the 
$100 deductible amount provided for in the policy. It 
is error for the trial court to submit the case to the 
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jury on the sole theory that the automobile was a total 
loss when there is evidence in the record that it could 
be repaired and placed in substantially the same con- 
dition as it was before the accident. It is for the jury 
to determine under the evidence whether the automobile 
could be repaired and placed in substantially the same 
condition as before and, if so, to determine the dam- 
ages on that basis under proper instructions. If the 
jury finds that the automobile could not be repaired, 
it should determine the actual cash value of the auto- 
mobile before and after the accident as provided by 
the policy. The rule is: “A jury should be fully and 
fairly informed as to the various items of damages which 
it should take into consideration in arriving at its verdict. 
In this respect it is the duty of the trial court to in- 
struct as to the proper basis upon which damages are 
to be assessed for each such item.” Borcherding v. 
Eklund, 156 Neb. 196, 55 N. W. 2d 643. See, also, 
Harsche v. Czyz, 157 Neb. 699, 61 N. W. 2d 265. The 
instruction on damages was insufficient in that it failed 
to advise the jury as to the proper method of assessing 
the damages under the provisions of the policy and the 
other evidence adduced on the subject. The error is 
prejudicial to the rights of the defendant. 

The defendant contends the judgment is excessive 
under the evidence. In this respect the evidence shows 
that the automobile cost $4,277 when it was purchased 
by plaintiff on or about July 13, 1953. The evidence 
is undisputed that it depreciated in the amount of $500 
before the accident. The evidence shows that the cash 
value of the automobile after the accident was from 
$500 to $1,500. The policy provided for a deduction of 
$100. Accepting the minimum cash value of the auto- 
mobile after the accident as $500, a judgment in ex- 
cess of $3,177 would exceed any amount which the 
evidence will support under the instructions as given by 
the court. The judgment is clearly excessive. 

The defendant complains of the action of the trial 
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court in limiting the argument of its counsel in pre- 
senting its case to the jury. The record shows that 
the trial court refused to permit defendant’s counsel to 
allude to the insuring provisions of the policy. We 
point out that the action was brought on the insurance 
policy. Its provisions prescribed the liability assumed 
by the defendant. It was error for the trial court to 
refuse defendant’s counsel the right to refer to the 
insuring provisions of the insurance policy, it having 
been properly received in evidence. Other limitations 
upon the defendant’s argument to the jury relate to the 
repair and subsequent condition of the automobile. 
Upon proper instructions as to the measure of dam- 
ages, such argument is entirely proper. In view of the 
necessity for a retrial of the case under proper instruc- 
tions as to the measure of damages, the claimed error 
is not likely to occur again and we shall therefore de- 
vote no further attention to it. , 

The verdict of the jury awarded interest on the 
amount recovered from the date of the accident on 
August 8, 1953. The rule is stated in National Fire Ins. 
Co. v. Evertson, 157 Neb. 540, 60 N. W. 2d 638, as fol- 
lows: “Recovery of interest on an unliquidated claim, 
the subject of reasonable controversy, and incapable of 
being fixed by computation, may be had only from the 
date of the determination of the right of recovery and the 
ascertainment of the amount.” The present case is with- 
in this rule and interest may be recovered only from 
the date a judgment is rendered. 

The defendant complains of the action of the trial 
court in allowing plaintiff’s counsel an attorney’s fee. 
Plaintiff contends that such fees are allowable as costs 
under section 44-359, R. R. S. 1943. The contract of 
insurance sued upon in this case is an indemnity policy 
and as such it is not within the cited section of the 
statute. This was fully discussed in Borden v. General 
Ins. Co., 157 Neb. 98, 59 N. W. 2d 141. See, also, Ehlers 
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v. Campbell, 159 Neb. 328, 66 N. W. 2d 585. It was error 
to allow an attorney’s fee in this type of case. 

For the reasons stated, the judgment of the district 
court is reversed and the cause remanded for a new 
trial. 

REVERSED AND REMANDED. 


NorMAN PHOENIX, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
77 N. W. 2d 237 


Filed May 25, 1956. No. 33938. 


1. Criminal Law. By statute, the court or a magistrate thereof 
may, in case of the violation of probationary conditions, upon 
motion and showing by affidavit of the county attorney, issue a 
warrant for the arrest of the probationer. Such procedure is 
not exclusive. The same purpose may be accomplished by the 
filing of a verified information stating specifically the conduct 
constituting violation of the probationary conditions. 

Section 29-2219, R. S. Supp., 1955, simplifies the pro- 

cedure to vacate a parole. However, such proceeding may be 

instituted by a verified information. 

To vacate a parole granted by the district court, 

whether by motion or information, the defendant is entitled to 

notice of a hearing, the assistance of counsel, the testimony of 
witnesses, and a fair and impartial trial. 

The accused is entitled to a fair and impartial hearing. 

He may not demand a formal trial or trial by jury. It is 

sufficient that the violation of the conditions is established by 

clear and satisfactory evidence, and proof beyond a reasonable 
doubt is not required. 

Technical formality and preciseness of charge are not 

a prerequisite to judicial investigation of whether or not defend- 

ant has observed the conditions of his probation. A statement 

of the facts showing the claimed violation of his parole, notice 
to the defendant of a hearing, and a lawful hearing on the 
charge, are sufficient. 


Error to the district court for Douglas County: Car- 
ROLL O. STAUFFER, JUDGE. Affirmed. 
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Eugene D. O’Sullivan and Eugene D. O’Sullivan, Jr., 
for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MEssMorE, J. 

The plaintiff in error, hereinafter called defendant, 
brings his case to this court for review. The questions 
raised by the defendant for determination are as fol- 
lows: (1) Whether or not the proper statutory proce- 
dure was followed on July 5, 1955, by the State in bring- 
ing the matter of his parole violation before the trial 
court to act upon; and (2) whether or not the trial court 
committed error in permitting the deputy county attor- 
ney to amend an information filed in this proceeding on 
July 5, 1955, the amendment being allowed on September 
22, 1955, after the 3-year probation period had expired, 
the expiration date of the same being July 21, 1955. 

The transcript discloses that on July 16, 1952, an 
information was filed in the district court for Douglas 
County charging Norman Phoenix with grand larceny. 
On the same date the defendant entered his plea of 
guilty to the charge of grand larceny. Sentence was 
deferred, and an assistant public defender was appointed 
to defend Phoenix. On July 21, 1952, the trial court 
placed the defendant on probation to the adult proba- 
tion officer of Douglas County for a period of 3 years 
from and after July 21, 1952, the conditions of probation 
being generally as provided by sections 29-2218, 29- 
2219, and 29-2220, R. R. S. 1943. 

On July 5, 1955, an information was filed against the 
defendant charging him with violation of his parole. 
Under the terms of the probation, the defendant was re- 
quired to make a report each month to the adult proba- 
tion officer. The information alleged that the defend- 
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ant failed to make his report to the adult probation of- . 
ficer for the month of December 1954. The information 
alleged that the defendant, in the month of January 
1955, left the jurisdiction of the court and the State of 
Nebraska without the permission of the adult probation 
officer, and failed to notify such officer of his change of 
address. On September 22, 1955, the State, over ob- 
jections of the Douglas County public defender, was per- 
mitted to delete from the information the words “did 
in the month of January, 1955, leave the jurisdiction of 
the court and the State of Nebraska without the per- 
mission of the said Adult Probation Officer or this court” 
and to amend it by adding the words “did fail to make 
monthly reports to the Adult Probation Officer for the 
months of January to July, 1955, inclusive.” 

Counsel for the defendant objected to these amend- 
ments and requested a 24-hour continuance before plead- 
ing to the information. The defendant then filed a mo- 
tion to quash the amended information. It recited that 
the amendment to the information charging that the 
defendant did violate the terms of the order of proba- 
tion entered by the court by failing to report to his 
probation officer for the months of January through 
July 1955, was improper for the reason that said amend- 
ment was not made until after the period of probation 
fixed by said order of probation had expired and charged 
a violation of probation totally separate and distinct 
from the violation of probation charged in the informa- 
tion. The motion to quash the amended information was 
overruled. The defendant was arraigned and entered 
his plea of not guilty. The trial court sentenced the 
defendant to serve a period of 3 years in the State Peni- 
tentiary from and after September 23, 1955. 

With reference to the first question above set forth, 
the defendant argues that under scetion 29-2219, R. R. 
S. 1943, and before it was amended by the 1953 Legisla- 
ture, which is now cited as section 29-2219, R. S. Supp., 
1955, the proper procedure was by information filed in 
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the district court to bring a matter of parole violation 
before the court; and that under section 29-2219, R. S. 
Supp., 1955, the court or a magistrate thereof may, under 
subdivision (3) (b) of said section “in case of the viola- 
tion of such probationary conditions, upon motion and 
showing by affidavit of the county attorney, issue a war- 
rant for the arrest of the probationer,” which changes 
the mode of procedure from what it was formerly. 

In Sellers v. State, 105 Neb. 748, 181 N. W. 862, this 
court held: “In a proceeding to vacate a parole granted 
by the district court, the correct practice requires a veri- 
fied information stating specifically the conduct consti- 
tuting a violation of probationary conditions, but a pro- 
ceeding by motion, stating that defendant violated his 
parole, may be sustained, if defendant had timely notice 
of a hearing, the assistance of counsel, the testimony of 
witnesses, and a fair and impartial trial.” See, also, 
Moore v. State, 125 Neb. 565, 251 N. W. 117; Moyer v. 
State, 144 Neb. 673, 14 N. W. 2d 220; Carr v. State, 152 
Neb. 248, 40 N. W. 2d 677. 

In Young v. State, 155 Neb. 261, 51 N. W. 2d 326, we 
cited the foregoing cases, referred to the principle an- 
nounced therein, and said: “Obviously, if a matter of 
this kind may be raised by motion without depriving 
a defendant of any rights protected by law, it of neces- 
sity follows that compliance with section 29-1602, R. R. 
S. 1943, is not mandatory as to an information charging 
a probation violation and the failure to endorse names 
of witnesses thereon is not error.” 

At the time of all of the above holdings by this court, 
the statute provided in part: ‘“* * * The court or a 
magistrate thereof may * * * in case of violations of the 
probationary conditions issue a warrant for the arrest 
of the probationer, * * *; and in case of violation of the 
probationary conditions, the court may impose any 
penalty which it might have imposed before placing the 
defendant on probation; * * *.” 

Section 29-2219, R. S. Supp., 1955, provides in part, in 
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(d) under (3) thereof, as follows: “in case of the viola- 
tion of such probationary conditions, impose any penalty 
which it might have imposed before placing the defend- 
ant on probation; * * *.” 

It will be noted the change that was made in the stat- 
ute pertains to the conditions precedent, that is, to the 
issuance of a warrant and to the arrest of a probationer. 
There is no intention expressed in the statute that the 
proper procedure to obtain a hearing for revocation of 
probation is not as before by verified information. 

Technical formality and preciseness of charge are not 
a prerequisite to judicial investigation of whether or not 
defendant has observed the conditions of his probation. 
A statement of the facts showing the claimed violation 
of his parole, notice to the defendant of a hearing, and a 
lawful hearing on the charge, are sufficient. Carr v. 
State, supra; Sellers v. State, supra; Moyer v. State, 
supra. 

Under the proceedings in the instant case the de- 
fendant was afforded due and proper notice of hearing; 
he had the assistance of counsel; and he had a fair and 
impartial hearing wherein testimony was taken. The 
record discloses that the defendant violated his parole as 
contended for by the State. In fact, he does not deny 
such violation. In a case such as the instant case, the 
accused is entitled to a fair and impartial hearing, but 
it is generally held that he may not demand a formal 
trial or trial by jury. It is sufficient that the violation 
of conditions is established by clear and satisfactory 
evidence, and proof beyond a reasonable doubt is not re- 
quired. See 24 C. J.S., Criminal Law, § 1618 (d), p. 195. 

Section 29-2219, R. S. Supp., 1955, endeavors to sim- 
plify the procedure as set forth therein, however, it does 
not dispense with the proceedings in such matters as 
announced by the decisions of this court above set forth. 

Irrespective of any argument as to the proper pro- 
cedure to obtain a hearing, the ultimate fact is that 
the defendant in the instant case was in no manner 
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prejudiced by the procedure followed, and his substantial 
rights were in no way affected by such procedure. The 
defendant’s contention with reference to the first ques- 
tion raised is without merit. 

The defendant takes the position that the amendment 
made by the county attorney with permission of the trial 
court on September 22, 1955, after the expiration date 
of the probationary period which was July 21, 1955, was 
error for the reason that the term of probation had ex- 
pired and adding to or deleting from the charge, and 
being permitted to do so by the trial court, was tanta- 
mount to filing a new pleading and is prejudicially 
erroneous. 

It is true that it has been held, under varying statutes, 
that revocation and commitment may be ordered at any 
time during the suspension or probation period, during 
the period of the term of the sentence, or during the 
maximum period for which the accused could have been 
sentenced. 24 C. J.S., Criminal Law, § 1618 (c), p. 192. 
There are cases from foreign jurisdictions where a stat- 
ute provides that the particular court may revoke an 
order suspending sentence and placing on probation at 
any time during the term of the probation, which has 
been held to mean that there is no jurisdiction in such 
court to revoke probation after the period of probation 
has passed, which need not be cited in the instant case 
and have no applicability here. 

The statute here involved, so far as material to the 
present question, provides in part as follows: ‘(1) When 
any court suspends sentence and places a defendant on 
probation it shall determine the conditions and period 
of probation, which period shall not exceed, in the case 
of any defendant convicted of an offense less than a 
felony, two years; and in the case of any defendant con- 
victed of a felony, five years. * * * (3) The court 
or a magistrate thereof may (a) modify the conditions 
and the period of probation referred to in subsections 
(1) and (2) of this section, (b) in case of the violation 
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of such probationary conditions, upon motion and show- 
ing by affidavit of the county attorney, issue a war- 
rant for the arrest of the probationer, (c) at any time 
discharge the probationer, and (d) in case of the viola- 
tion of such probationary conditions, impose any penalty 
which it might have imposed before placing the de- 
fendant on probation; * * *.” § 29-2219, R. S. Supp., 1955. 

It will be noted that the statute does not contain the 
language “the court may revoke the probation at any 
time during the period of probation.” We believe a 
proper interpretation of the statute is that if a court is 
to revoke probation for a violation occurring within a 
probationary period, procedure to that end must have 
been instituted within the probationary period, as was 
done in the instant case, or within a reasonable time 
thereafter. Under such an interpretation, a violation 
occurring on the last day of probation could still pro- 
perly result in the revocation of probation after the pro- 
bationary term. 

The gist of the present action is a revocation of pro- 
bation. The amendment to the information is an ampli- 
fication of the facts upon which the charge is made, 
and nothing more. We believe, where an amendment of 
this nature is made within a reasonable time after the 
expiration of the probationary period, that no substan- 
tial rights of the defendant are affected. 

We find no prejudicial error in the record, and the 
judgment of the trial court is affirmed. 

AFFIRMED. 


676 NEBRASKA REPORTS [ VoL. 162 
Shanahan v. State 


BERNARD F. SHANAHAN, PLAINTIFF IN ERROR, V. STATE OF 


N EBRASKA, DEFENDANT IN ERROR. 
77 N. W. 2d 234 


Filed May 25, 1956. No. 33939. 


1. Appeal and Error. Where a case is presented upon the tran- 
script alone, without a bill of exceptions, instructions given to 
the trial jury by the district court will be presumed to be cor- 
rect, unless they misstate the law and contain propositions which 
could not be held correct in any possible case made by the proof 
under the complaint or information upon which the prosecution 
was founded, all presumptions being in favor of the regularity 
of the proceedings of the district court. 

When no bill of exceptions, showing the evidence, is 
presented on review, instructions that might have been proper 
under any evidence that might have been legally admissible 
under the pleadings or information will not be held prejudicial 
and erroneous. The presumption of law is in favor of the 
instructions. 

8. Trial: Appeal and Error. Instructions are to be considered to- 
gether to the end that they may be properly understood, and, 
when so construed, if as a whole they fairly state the law 
applicable to the evidence, error cannot be predicated on the 
giving of the same. 


Error to the district court for Merrick County: Rosert 
D. Fiory, Jupce. Affirmed. 


Dryden & Jensen, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Richard H. 
Williams, for defendant in error. 


Heard before Simmons, C. J., Carter, MEssmMore, 
YEAGER, CHAPPELL, WENKE, and Bos.taueGu, JJ. 


MEssSMoORE, J. 

This is a criminal action originally instituted in the 
county court of Merrick County by the State of Nebraska 
as plaintiff against the defendant Bernard F. Shanahan. 
By complaint duly filed it was charged that Shanahan 
committed the offense of operating a motor vehicle in 
said county while under the influence of intoxicating 
liquor. He was tried in the county court and convicted 
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of the offense charged against him. From this convic- 
tion he appealed to the district court where he was tried 
before a jury. The jury returned a verdict finding 
him guilty of the charge. Following conviction he filed 
a motion for new trial which motion was overruled. 
Following the overruling of the motion for new trial he 
was sentenced to pay a fine of $100, his motor vehicle 
operator’s license was suspended for 6 months, and court 
costs were taxed against him. From this sentence and 
judgment the defendant has come to this court by peti- 
tion in error seeking a reversal of the judgment and 
sentence. Shanahan is plaintiff in error but will be 
referred to hereinafter as defendant. The State of Ne- 
braska is defendant in error and will be referred to as 
the State. 

The defendant predicates error on the part of the 
trial court in giving instruction No. 4 on its own mo- 
tion to the jury. Instruction No. 4 reads as follows: 
“A person is intoxicated or is under the influence of 
alcoholic liquor if such person is under the influence of 
alcoholic liquor to such an extent as to have lost to 
an appreciable degree the normal control of his body 
and mental faculties.” 

In this connection, the defendant cites Freeburg v. 
State, 92 Neb. 346, 188 N. W. 143, Ann. Cas. 1913E 1101. 
In the cited case the court defined “intoxicated” as 
follows: “ ‘The word “intoxicated” is synonymous with 
“drunk,” and in the Standard Dictionary “drunk” is de- 
fined as under the influence of intoxicating liquor to 
such an extent as to have lost the normal control of 
one’s bodily and mental faculties, and commonly to 
evince a disposition to violence, quarrelsomeness and 
bestiality.” 4 Words and Phrases, 3734. ‘The word “in- 
toxication” means an abnormal mental or physical condi- 
tion due to the influence of alcoholic liquors, a visible 
excitation of the passions, and impairment of the judg- 
ment, or a derangement or impairment of physical 
functions or energies. This implies a condition which 
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would not result from the reasonable, ordinary, and 
moderate use of the most intoxicating liquors.’” The 
court instructed the jury that where a person is under 
the influence of intoxicating liquor to such an extent 
that it affects him mentally or physically, and that such 
effect resulting from the use of intoxicating liquor is 
visible to one observing such person, then as a matter 
of law said person would be in a drunken or intoxicated 
condition. In criticizing the instruction, the court said: 
“It makes the mere fact that the effect resulting from 
the use of intoxicating liquor is visible sufficient evi- 
dence that the person is drunk.” 

The defendant’s contention is that instruction No. 4, 
given by the trial court on its own motion in the instant 
case, is subject to the same criticism as stated in Free- 
burg v. State, supra, and further, that instruction No. 4 
in the instant case does not go on and limit its applica- 
tion to the operation by the defendant of a motor ve- 
hicle, therefore the instruction did not fully cover the 
situation and as a consequence thereof, the defendant 
was denied a fair trial and is entitled to reversal of 
this case. 

It will be observed, the instruction in the above-cited 
case employed the test of visible effect to determine if 
one was under the influence of intoxicating liquor. In- 
struction No. 4 given in the instant case does not limit 
its meaning to the test of visibility. We fail to see 
wherein the instruction in the instant case bears any 
relation to that given in the cited case. 

The instant case is presented for review in this court 
upon the transcript alone, without a bill of exceptions. 

In Willis v. State, 27 Neb. 98, 42 N. W. 920, this court 
said: ‘Where a case is presented upon the transcript 
alone, without a bill of exceptions, instructions given to 
the trial jury by the district court will be presumed to 
be correct, unless they misstate the law and contain 
propositions which could not be held correct in any 
possible case made by the proof under the complaint or 
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information upon which the prosecution was founded, 
all presumptions being in favor of the regularity of the 
proceedings of the district court.” 

In State v. Kastle, 120 Neb. 758, 235 N. W. 458, this 
court said: ‘When no bill of exceptions, showing the 
evidence, is presented on review, instructions that might 
have been proper under any evidence that might have 
been legally admissible under the pleadings or informa- 
tion will not be held prejudicial and erroneous. The 
presumption of law is in favor of the instructions.” 
See cases cited therein. 

In the instant case instructions given by the trial 
court to the jury show the following: Instruction No. 
1 informs the jury that this case is a prosecution for 
unlawfully operating a motor vehicle in the county 
while under the influence of alcoholic liquor. Instruc- 
tion No. 3 defines the offense in the language of the 
statute, wherein it is provided that: “It shall be un- 
lawful for any person to operate * * * any motor vehicle 
while under the influence of alcoholic liquor * * *.” 
§ 39-727, R. S. Supp., 1955. 

We believe the applicable rule to be as follows: “In- 
structions are to be considered together to the end that 
they may be properly understood, and, when so con- 
strued, if as a whole they fairly state the law applicable 
to the evidence, error cannot be predicated on the giving 
of the same.” Lovings v. State, 158 Neb. 134, 62 N. W. 
2d 672, 

In Luster v. State, 148 Neb. 743, 29 N. W. 2d 364, 
this court said: “In other words, if the charge to the 
jury in its entirety correctly states the law, that is 
sufficient.” See, also, Sedlacek v. State, 147 Neb. 834, 
25 N. W. 2d 533, 169 A. L. R. 868. 

Instruction No. 4, when considered with the other in- 
structions in the case, does not misstate the law. The 
instruction, when analyzed, is to the effect that if the 
defendant was found to have been under the influence 
of alcoholic liquor to such an extent that he appreciably 
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had lost normal control of his body and mental fa- 
culties, naturally it shows that his ability to operate a 
motor vehicle under such circumstances would not be 
such as that of a man of ordinary prudence and caution 
in full possession of his faculties. 

We are unable to detect any error by an inspection of 
the record before us, and the judgment of the district 
court must therefore be affirmed. 

AFFIRMED. 


PoRFIRIO GUEDEA, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
77 N. W. 2d 166 


Filed May 25, 1956. No. 33940. 


1. Criminal Law: Appeal and Error. Section 29-2308, R. R. S. 1948, 
authorizes this court to reduce a sentence when in its opinion 
the sentence is excessive, and makes it the duty of this court to 
render such sentence as in its opinion may be warranted by 
the evidence. 


2. The statute makes it the duty of this court, 
when the proper proceedings are had, to review the evidence 
and prevent the imposition of punishment which the evidence 
will not warrant. 

3. A substantial reason for the reduction of the 


sentence must be warranted by the evidence. 

4, Criminal Law. Where the punishment of an offense created 
by statute is left to the discretion of a court within prescribed 
limits, a sentence prescribed within such limits will not be 
disturbed unless there appears to be an abuse of such discretion. 


Error to the district court for Keith County: Isaac 
J. Nistey, JupcE. Affirmed. 


Richard Dittemore and McGinley, Lane, Powers & 
McGinley, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 
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Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Simmons, C. J. 

The plaintiff in error, hereinafter called the defend- 
ant, was charged with the unlawful operation of a motor 
vehicle and while so doing caused the death of one 
Gertrude Gaona. See § 28-403.01, R. S. Supp., 1955. 

Defendant pleaded guilty. He offered evidence in 
mitigation of punishment. He was sentenced to serve not 
less than 3 nor more than 34% years in the State 
Reformatory. 

Thereafter he filed an application for an order re- 
ducing the sentence, claiming it was grossly excessive. 
The court denied the application. 

The error assigned here is that the trial court abused 
its discretion in the sentence given and erred in deny- 
ing the application for a modification of the sentence. 

The evidence offered on the hearing for “mitigation 
of punishment” is here by case stated. 

It appears that the county attorney advised the court 
that the violation involved the operation of a motor 
vehicle by defendant while under the influence of in- 
toxicating liquor and upon the wrong side of the road. 
The information charged that while defendant was in 
the unlawful operation of a motor vehicle he caused it to 
“collide with a cement bridge abutment.” 

Defendant’s evidence was that at the age of 18 years 
he enlisted in the U. S. Marines and served 1 year with 
a combat company in Korea, and that he was honorably 
discharged. He had never before been arrested on any 
charge. Friends and relatives testified to his excellent 
character and reputation. Defendant offered no evi- 
dence in explanation of the offense to which he pleaded 
guilty. 

Section 28-403.01, R. S. Supp., 1955, provides for a 
penalty within the broad range of a fine not exceeding 
$500; imprisonment in the county jail not exceeding 
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6 months; imprisonment in the penitentiary for a peri- 
od of not less than 1 year or more than 10 years; or 
by both such fine and imprisonment, 

Section 29-2308, R. R. S. 1943, authorizes this court 
to reduce a sentence when in its opinion the sentence 
is excessive, and makes it the duty of this court to 
render such sentence as in its opinion may be warranted 
by the evidence. Obviously there is not sufficient rec- 
ord here upon which to base an opinion that the sentence 
is excessive. Neither is there a record here upon which 
we can determine a sentence warranted by the evidence. 

In Anderson v. State, 26 Neb. 387, 41 N. W. 951, we 
discussed this statute and there held: “The legislature 
* * * to prevent the infliction of a penalty upon a party 
which the evidence does not warrant, has empowered 
this court to review the evidence in any case pending 
therein on error, and reduce the sentence and render 
such a one as is justified by the evidence; * * * the 
statute makes it the duty of this court, when the proper 
proceedings are had, to review the evidence, and prevent 
the imposition of punishment which the evidence will not 
warrant.” 

In Sundahl v. State, 154 Neb. 550, 48 N. W. 2d 689, we 
had a plea for reduction of sentence. There a similar 
contention was made to that which was made here. We 
there held that a substantial reason for the reduction of 
the sentence must be warranted by the evidence. No 
such evidence is here. In effect the argument is an 
appeal for mercy and consideration based on the de- 
fendant’s military service, past record, and experiences. 
We had that situation also in Sundahl v. State, supra, 
and for reasons there given held that appeals to sym- 
pathy and mercy must be put aside in applying the 
statutory authority here involved. 

The sentence imposed by the trial court is greater 
than the minimum and much less than the maximum 
authorized by the act defining the crime and fixing 
the penalty. 
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The rule is: “Where the punishment of an offense 
created by statute is left to the discretion of a court 
within prescribed limits, a sentence prescribed within 
such limits will not be disturbed unless there appears 
to be an abuse of such discretion.” Salerno v. State, 
ante p. 99, 75 N. W. 2d 362. See, also, Hyslop v. State, 
159 Neb. 802, 68 N. W. 2d 698, and cases there cited. 

An abuse of discretion does not appear here. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA EX REL. CLARENCE S. BECK, ATTORNEY 
GENERAL, AND THE DEPARTMENT OF BANKING OF THE STATE 
OF NEBRASKA, APPELLANT, v. ASSOCIATES DISCOUNT 
CORPORATION, A FOREIGN CORPORATION, ET AL., 
APPELLEES. 

17 N. W. 2d 215 


Filed May 25, 1956. No. 33943. 


1. Pleading. A general demurrer admits all allegations of fact 
in the pleading to which it is addressed if the allegations are 
issuable, relevant, material, and well pleaded, but does not 
admit the pleader’s conclusions unless they are supported by and 
necessarily result from the facts pleaded. 

Plaintiff may be allowed, on notice and on such terms 
as to costs as the court may prescribe, to file a supplemental 
petition alleging facts material to the case occurring after a 
former petition, and if redundant, scandalous, or irrelevant 
matter is inserted therein, it may be stricken out on motion of 
the party prejudiced thereby. 

3. . For the purposes of determining the relevancy and 
materiality of allegations in a pleading, a motion to strike ad- 
mits the truth of all facts well pleaded and any inferences 
fairly deducible therefrom. 


4, Redundancy consists of the needless repetition of ma- 
terial allegations, or of the insertion of irrelevant matter. 

5. Matter is irrelevant in a pleading which has no bearing 
upon the subject matter of the controversy, and cannot affect 
the decision of the court. 

6. Under the code system of pleading, it is not necessary 
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for plaintiff to state a cause of action in any particular form. 

The facts are to be stated. All that the law requires is that 

there shall be a cause of action. 

A plaintiff has the right to set out his entire statement 
of facts constituting his alleged cause of action, and where 
such action is based on a series of acts, which together consti- 
tute the allegations of one complete transaction, a portion of 
the same may not be stricken out against plaintiff’s objections. 

8. Constitutional Law: Interest. Sections 45-114 to 45-158, R. R. 
S. 1948, are not local or special laws “regulating the interest 
on money” in violation of Article III, section 18, Constitution 
of Nebraska. 


: Sections 45-114 to 45-158, R. R. S. 1943, do 
not violate that part of Article III, section 14, Constitution of 
Nebraska, which provides “and no law shall be amended unless 
the new act contain the section or sections as amended and 
the section or sections so amended shall be repealed.” 

10. Usury. The permissive provisions of sections 45-114 to 45-158, 
R. R. S. 1948, apply to licensees, but every inhibitory provision 
contained therein applies alike to licensees and nonlicensees 
and the officers and employees of either or both, and the viola- 
tion thereof by such persons in connection with any indebtedness, 
however acquired by them, renders such entire indebtedness void 
and uncollectible. 

11. Injunction: Parties. In that connection, section 45-157, R. R. S. 
1943, expressly authorizes the State of Nebraska on relation of 
the Attorney General and the Department of Banking, to bring 
an action against such persons to enjoin such violations or 
from doing any act or acts in furtherance thereof, and obtain 
the appointment of a receiver for the property and business 
of such violators, and, as provided by section 25-304, R. R. S. 
1948, such action may be brought and maintained without join- 
ing as plaintiffs the persons for whose benefit it is prosecuted. 

Where acts sought to be enjoined are threat- 
ened or being performed by more than one, all may be joined 
as defendants. 

13. Equity: Pleading. The mere fact that more than one equitable 
remedy is sought does not establish that more than one cause 
of action is included in a plaintiff’s petition. The particular 
nature of the wrong done by defendant may require the appli- 
cation of different remedies for the enforcement of plaintiff’s 
right, in which event the rules governing joinder of causes of 
action do not preclude plaintiff from presenting in the same 
pleading distinct and different grounds for recovery upon a 
single primary right. 

14. Usury. Since usury is generally accompanied by device, sub- 


12. 
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terfuge, scheme, and circumvention of one kind or another to 
present the color of legality, it is the duty of the court to exam- 
ine the substance of the transaction as well as its form, and 
the right to relief will not be denied because parol proof of the 
usurious character of the transaction contradicts a written 
instrument. 

A dealer in automobiles may in good faith sell a car 
on time for a price in excess of the cash price without taint- 
ing the transaction with usury, though the difference in price 
may exceed lawful interest for a loan. 

In such cases, however, the transaction between the 
buyer and the seller must be a completed bona fide time price 
sale agreement, and the foregoing rule does not apply where it 
is proved that the transaction was not made in good faith but 
was a device and subterfuge pursued to evade the operation 
against it of usury statutes. 

The usurious character of a transaction is determined 
as of the time of its inception, and if a contract is usurious 
in its inception, no subsequent transaction will cure it. Hence, 
when a usurious contract is renewed by the giving of a renewal 
or substituted contract, the usury follows into and becomes a 
part of the latter contract, making it subject to the defense of 
usury to the same extent as was the original obligation. Further, 
any compensation paid or to be paid for any extension or for- 
bearance of a loan may not exceed the permissible statutory 
maximum, 


15. 


16. 


17. 


ApPpEAL from the district court for Douglas County: 
CARROLL O. STAUFFER, L. Ross NEWKIRK, and PaTRIck W. 
Lyncu, JupGES. Reversed and remanded with directions. 


Clarence S. Beck, Attorney General, and Robert A. 
Nelson, for appellant. 


Matthews, Kelley & Delehant and Woods, Aitken & 
Aitken, for appellees. 


Gross, Welch, Vinardi & Kauffman, amicus curiae. 


Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 
Plaintiff, State of Nebraska ex rel. Clarence S. Beck, 
Attorney General, and the Department of Banking of 
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the State of Nebraska, brought this action against de- 
fendants, Associates Discount Corporation, a foreign cor- 
poration, and Jack F. Kemnitz, its resident agent and 
branch manager. The parties will generally be desig- 
nated as plaintiff or defendants, or by name as the 
occasion requires. 

The basis of the action was the factually alleged un- 
lawful operation of a loan business in Omaha by de- 
fendants without having procured a license, whereby 
defendants, by means of described devices and subter- 
fuges, have exacted usurious interest from the borrowers. 

In its amended and supplemental petition, herein- 
after generally called petition, plaintiff prayed for the 
court to find and adjudge that defendants and each of 
them have been operating an installment loan business 
in Nebraska wrongfully and in violation of law; that 
defendants’ method of doing business is a device and 
subterfuge, engaged in with the intent of evading the 
usury laws of this state; that temporary and permanent 
injunctions be granted; that the notes, mortgages, and 
other instruments of indebtedness taken by defendants 
be declared void and uncollectible and should be can- 
celled; that a receiver be appointed to administer the 
affairs of defendants’ business under the order and 
direction of the court; and for general equitable relief. 

Defendants filed a motion to strike a portion of para- 
graph XI, and all of paragraphs XVII, XVIII, XIX, 
XX, and XXI of plaintiff’s petition, and, subject to prior 
ruling upon such motion, defendants separately demur- 
red to plaintiff’s petition upon the following identical 
grounds: “1. That the plaintiffs’ amended and supple- 
mental petition does not state facts sufficient to consti- 
tute a cause of action against this defendant. 

“2. That the plaintiff's amended and supplemental 
petition does not state facts sufficient to constitute a 
cause of action against this defendant in that the Install- 
ment Loan Act, Sections 45-114 to 45-158, both inclusive, 
Revised Statutes of Nebraska, 1943, as amended, and 
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particularly Sections 45-137 and 45-138 thereof are vio- 
lative of Article III, Section 14 of the Nebraska Consti- 
tution and therefore void in that said Statutes attempt 
to amend and are in conflict with Section 45-105 which 
is a prior act and the new act (Sections 45-114 to 45-158 
and Sections 45-137 and 45-138) made no mentions of 
or reference to or repeal of said Section 45-105. 

“3. That the plaintiffs’ amended and supplemental 
petition does not state facts sufficient to constitute a 
cause of action against this defendant in that the In- 
stallment Loan Act, Sections 45-114 to 45-158 both inclu- 
sive and particularly Sections 45-137 and 45-138, Revised 
Statutes of Nebraska, 1943, as amended, are violative 
of Article III Section 18 of the Nebraska Constitution and 
therefore void in that said statutes were passed by the 
Legislature as local or special laws regulating the inter- 
est on money. 

“4. That several causes of action are improperly 
joined in said amended and supplemental petition. 

“5. That plaintiffs do not have the legal capacity to 
sue defendants in this action and attempt thereby to 
secure an adjudication of the validity of various con- 
tracts to which plaintiffs are not parties and in which 
plaintiffs have no right, title or interest. 

“6. That there is a defect of parties plaintiff necessary 
and indispensable to the adjudication of contract rights 
demanded in plaintiffs’ amended and supplemental 
petition. 

“7, That there is a misjoinder of parties defendant.” 

Thereafter the trial court sitting en banc sustained 
defendants’ motions to strike in toto, and sustained para- 
graphs 1, 4, 5, 6, and 7, but overruled paragraphs 2 and 
3 of defendants’ demurrers. Thereupon, plaintiff elected 
to stand upon its petition, and judgment was rendered 
against plaintiff and in favor of defendants, and plain- 
tiff’s action was dismissed, with costs taxed to plaintiff. 
Plaintiff then perfected an appeal from the sustaining 
of defendants’ motions to strike and their demurrers, and 
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from the judgment rendered, assigning: (1) That the 
trial court erred in sustaining defendants’ motion to 
strike and their demurrers and rendering judgment 
against plaintiff and in favor of defendants; and (2) that 
the trial court erred in refusing to give plaintiff a hear- 
ing upon its application for and in refusing to grant a 
temporary injunction and appoint a receiver. We sus- 
tain the assignments, and in doing so a temporary in- 
junction is hereby granted and the receiver heretofore 
appointed by this court is continued in service, all as 
hereinafter ordered and directed. 

“A general demurrer admits all allegations of fact in 
the pleading to which it is addressed, if the allegations 
are issuable, relevant, material, and well pleaded, but 
does not admit the pleader’s conclusions, except if sup- 
ported by, and necessarily resulting from, the facts 
pleaded.” Reid v. City of Omaha, 150 Neb. 286, 34 N. 
W. 2d 375. As stated in Martin v. City of Lincoln, 155 
Neb. 845, 53 N. W. 2d 923, citing numerous authorities 
from this jurisdiction: “The allegations of fact con- 
tained in the petition must be taken as true under the 
rule that a general demurrer admits the truth of all 
alleged material facts and the reasonable inferences 
to be drawn therefrom.” Also, as stated in State ex rel. 
Walker v. Board of Commissioners, 141 Neb. 172, 3 N. 
W. 2d 196, citing numerous authorities from this juris- 
diction: ‘Coming then to the demurrer of the remaining 
defendants, we start with the legal proposition that the 
demurrer admits the truth of all material facts well 
pleaded, and the intendments and inferences that fairly 
and reasonably may be drawn therefrom.” Further, as 
stated in Kinney Loan & Finance Co. v. Sumner, 159 
Neb. 57, 65 N. W. 2d 240, quoting with approval from 
Freeman v. Elder, 158 Neb. 364, 63 N. W. 2d 327: “‘A 
general demurrer tests the substantive legal rights of 
parties upon admitted facts, including proper and reason- 
able inferences of law and fact which may be drawn 
from facts which are well pleaded. If the petition states 
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facts which entitle the plaintiff to relief, whether legal 
or equitable, it is not demurrable upon the ground that 
it does not state facts sufficient to constitute a cause of 
action.’ ” 

In the light of such authorities and those subsequently 
cited and discussed, we have examined the admitted 
allegations in plaintiff’s petition. They are in substance 
as follows: Clarence S. Beck, the duly elected and quali- 
fied Attorney General of this state, and the Department 
of Banking, an executive department of this state, are 
charged with the administration of laws relating to 
licensing and supervision of loan companies under sec- 
tions 45-114 to 45-162, R. R. S. 1943. 

Defendant Associates Discount Corporation is an In- 
diana corporation, qualified to do business in this state 
as a foreign corporation, with its Nebraska office located 
at 216 W. O. W. Building, Fourteenth and Farnam 
Streets, Omaha. The names and addresses of its officers 
and directors residing in Indiana are set forth. Defend- 
ant corporation is a wholly owned subsidiary of Asso- 
ciates Investment Company, an Indiana corporation, with 
its principal place of business in Associates Building, 
South Bend, Indiana. Defendant Jack F. Kemnitz is a 
resident of Omaha and for several years last past has 
been branch manager and general supervisor of the 
business of defendant corporation in this state and has 
aided in the operation of said business in the manner 
hereinafter set forth. Defendants, without having pro- 
cured a license to operate an installment loan business 
in this state, have conducted such business with the in- 
tent of evading the usury laws of the state; and have 
engaged in a device and subterfuge by means of which 
they have exacted excessive, unlawful, exorbitant, un- 
conscionable, and usurious charges for the making of 
installment loans to purchasers of automobiles. For the 
purpose of carrying out such device and subterfuge, 
defendant corporation purports to be engaged solely 
in the business of purchasing, at a discount, from auto- 
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mobile dealers, notes and mortgages covering the sale 
of automobiles, but in fact none of such contracts repre- 
sent bona fide sale transactions but constitute direct 
loans by defendant corporation to the purchasers of such 
automobiles. 

Defendants solicit automobile dealers to finance their 
purported time sale transactions, and as an inducement 
and consideration therefor offer and agree to rebate to 
such dealers a percentage of the charges made to the 
purchasers, and chattel mortgage and note forms are fur- 
nished such dealers by defendants. In the sale of auto- 
mobiles, purchasers are not quoted agreed time sale 
prices but only the cash price is mentioned, and such 
purchasers are then required to sign a note and mort- 
gage in blank. 

Thereafter, such blank instruments are delivered to 
defendant Kemnitz or some other agent of defendant 
corporation, who call at the place of business of such 
dealers, and such blank instruments are taken to the 
office of defendant corporation where the interest and 
other charges are inserted in such contracts. The inter- 
est included in the contracts is clearly in excess of 9 per- 
cent per annum, and in addition thereto charges are 
added for property damage insurance on the automobile, 
and in most cases also for health and accident, or credit 
life insurance, or both, although no application is made 
for such insurance by the borrower and such charges 
are made without their knowledge or consent. The 
property damage insurance is placed with Emmco Insur- 
ance Company, an Indiana Corporation, which is another 
wholly owned subsidiary of Associates Investment Com- 
pany. The charges made for such insurance are in ex- 
cessive and unreasonable amounts and constitute addi- 
tional charges for the use of money advanced to the 
borrower by defendants. 

Because there is no contract between the buyer and 
the seller as to any credit price, defendants control the 
entire financial transaction, and defendant corporation 


VoL. 162] JANUARY TERM, 1956 691 


State ex rel. Beck v. Associates Discount Corp. 


is in fact the principal in such financial transaction. 
However, in order to make the transaction appear to 
be a bona fide time sale agreement between the buyer 
and seller, and to further carry out said device and sub- 
terfuge, the note and mortgage are made payable to the 
dealer who in turn purports to endorse same to defend- 
ant corporation without recourse. 

Also, in order to secure additional excessive, unlaw- 
ful, and usurious charges, the majority of such loans 
are made for a period of 1 year, with the first 11 monthly 
payments being in equal amounts, and the twelfth pay- 
ment consisting of a large or balloon payment. In most 
cases, the borrower is unable to make such balloon pay- 
ment when due, and defendants then make a new loan 
and require the borrower to sign a new note and mort- 
gage, payable to defendant corporation. Included in said 
note and mortgage is the amount of the balloon payment 
together with interest in an excessive and usurious 
amount, greatly in excess of the interest permitted by 
law, and in addition thereto, as a condition to the mak- 
ing of the loan, charges are made for property damage 
insurance on the automobile together with additional 
charges for health and accident, or credit life insurance, 
or both, which charges are in excessive and unreasonable 
amounts and constitute additional charges for the use of 
the money by the borrower. The new contract usually 
provides for equal monthly installments, with the final 
payment being a balloon payment. 

Due to the unlawful, exorbitant, and confiscatory 
charges made upon these loans, the amount applied to 
the principal balance each year is small, and the loan 
contract is rewritten numerous times before the bor- 
rower is able to make final payment. This method of 
operation by defendants is contrary to the declared pub- 
lic policy of the State of Nebraska and in violation of 
the civil and criminal laws of this state, and all loans 
made by defendants in violation of installment loan laws 
and statutes are void and uncollectible. 
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These loans are made to persons of moderate means, 
including a large number of service men whose circum- 
stances make it necessary for them to secure credit 
in order to own an automobile for business purposes, to 
furnish transportation to and from work, and for family 
use. Due to the unlawful, exorbitant, and confiscatory 
charges made on such loans, the interest of the’borrower 
in the automobile given as security is reduced to such 
an extent that it becomes impossible for such borrowers 
to secure loans from other sources; and “that if a bor- 
rower fails to meet the payments demanded by the de- 
fendants on such void and unlawful loans the defendants 
threaten to and do replevin the automobile of such bor- 
rower” who is not in a position to defend against the 
collection methods used by defendants to enforce pay- 
ment of the unlawful, void, and unconscionable loans. 
The quoted portion above was that portion of paragraph 
XI which the trial court struck from plaintiff’s petition. 

Plaintiff’s petition also alleged that in addition to the 
employment of the aforesaid devices and subterfuges, 
defendants have violated the provisions of the Install- 
ment Loan Act, sections 45-114 to 45-162, R. R. S. 1943, 
in 10 specified factual particulars too voluminous to 
here recite, and are continuing to do so, all of which re- 
quired the appointment of a receiver, and the granting 
of an injunction. 

Plaintiff’s amended and supplemental petition also 
set forth certain facts occurring after the filing of their 
original petition, all of which allegations were stricken 
therefrom by the trial court. Such allegations were as 
follows: The original petition of plaintiff was filed on 
July 7, 1955, and on the same day the trial court en- 
tered a temporary restraining order restraining defend- 
ants from “continuing the making of loans at unlawful 
and usurious rates in the manner described in Plaintiff’s 
Petition or in any other manner contrary to law or 
from collecting or attempting to collect any of the un- 
lawful and void loans heretofore made.” Such order 
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further fixed July 15, 1955, at 2:30 p. m. as the time for 
hearing on plaintiff’s application for a temporary in- 
junction and for the appointment of a receiver. On 
that date, plaintiff appeared before the court prepared 
to offer evidence in support of its application for a tem- 
porary injunction and for the appointment of a receiver, 
but defendants insisted that they were first entitled 
to be heard on certain motions and demurrers filed to 
plaintiff’s petition. 

Plaintiff then filed a motion for an order impounding 
the books and records of defendants on the ground that 
they had been violating the temporary restraining order 
entered by the court. Evidence was introduced by 
both plaintiff and defendants thereon, and at the con- 
clusion of said hearing the court entered findings that 
defendants had violated the temporary restraining order 
and that the delay occasioned in securing the appoint- 
ment of a receiver was hazardous to the rights of in- 
terested parties, and entered an order directing the 
sheriff of Douglas County to forthwith take and main- 
tain temporary custody until further order of the court 
of all books, files, papers, notes, mortgages, and other 
documents pertaining to the loan business of defendants. 
The court then continued the hearing on plaintiff’s ap- 
plication for a temporary injunction and for the appoint- 
ment of a receiver until July 19, 1955, at 1:30 p. m. 

On July 19, 1955, plaintiff appeared before the court, 
again prepared to offer evidence in support of its ap- 
plication for a temporary injunction and for the appoint- 
ment of a receiver. However, prior to the introduction 
of any evidence, defendants made application for re- 
turn of the books, records, and documents held in cus- 
tody by the sheriff under the order of court, and for a 
dissolution of the temporary restraining order, and the 
court, without a hearing, then entered an order dis- 
solving the temporary restraining order except that 
portion which restrained defendants from removing any 
of their records, files, papers, documents, notes, mort- 
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gages, and other evidences of indebtedness, conditioned 
upon defendant corporation filing a good and sufficient 
corporate surety bond in the penal sum of $1,000,000. 

Plaintiff was not permitted to present its evidence 
in support of its application for a temporary injunction 
and appointment of a receiver, but instead arguments 
were had on defendants’ motion to strike, and on the 
same day, July 19, 1955, an order was entered over- 
ruling 16 of the 17 paragraphs of defendants’ motion 
and sustaining one paragraph thereof, thereby striking 
one paragraph out of plaintiff’s original petition. On 
July 20, 1955, argument was had on the separate de- 
murrers of defendants to plaintiff’s original petition, 
following which the matter was taken under advisement 
by the court and plaintiff's application for temporary 
injunction was continued until further order of the court. 
A reargument of said demurrers was had by a panel 
of three judges on September 7, 1955, and the matter 
was taken under advisement. In the meantime, plain- 
tiff was not granted a hearing upon its application for 
a temporary injunction and the appointment of a re- 
ceiver. Immediately after the entry of the order by the 
court on July 19, 1955, dissolving the temporary re- 
straining order which prohibited defendants from col- 
lecting or attempting to collect the void and unlawful 
loans described in plaintiff’s original petition, the de- 
fendants entered into a concerted campaign to collect 
such void and unlawful loans, refusing to accept pay- 
ment according to the terms of the written instruments 
but demanding payment of the entire balance, and the 
borrowers were contacted by letter, telephone, and per- 
sonal calls, and threatened that unless the loans were 
paid, their automobiles would be replevined. Since Au- 
gust 4, 1955, some 40 replevin actions have been filed in 
the district court of Douglas County against such bor- 
rowers, and the court docket is becoming clogged with 
such cases. The statutes of Nebraska do not provide for 
a redelivery bond in replevin cases, and these borrowers 
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are unable to secure a return of their automobiles pend- 
ing the final determination of such replevin actions. 
The majority of such borrowers require an automobile 
in order to earn a livelihood for themselves and their 
families, are unable to defend the actions brought against 
them, and are compelled to meet the demands of defend- 
ants. The bond posted by defendants is ineffective to 
enable the borrowers to defend against the collection 
methods of defendants, irreparable injury will be 
caused unless relief is granted according to the prayer 
of plaintiff’s petition, and defendants will continue to 
force collection of the void and unlawful loans unless 
enjoined by this court. 

In that connection, the record herein discloses that 
on September 12, 1955, an order was entered by the 
trial court sustaining defendants’ separate demurrers to 
plaintiff’s original petition, upon the ground that it did 
not state facts sufficient to constitute a cause of action 
against defendants. Thereafter, on September 26, 1955, 
plaintiff filed a motion requesting leave to file in- 
stanter the amended and supplemental petition here- 
tofore set forth. After notice and hearing, leave was 
granted by order entered October 17, 1955, and on that 
date plaintiff filed its amended and supplemental peti- 
tion. On October 18, 1955, defendants’ motion to strike 
and separate demurrers thereto, were filed. On No- 
vember 17, 1955, after hearing thereon October 26, 1955, 
they were sustained, and plaintiff, having elected to 
stand on its petition, judgment was rendered in favor 
of defendants as heretofore recited, and plaintiff appealed 
to this court. Thereafter, upon application and hearing, 
this court, on December 3, 1955, granted a temporary 
restraining order and appointed a receiver, which, upon 
motion of defendants, showing by the parties, and hear- 
ing thereof, we refused to dissolve or set aside. State 
ex rel. Beck v. Associates Discount Corp., 161 Neb. 
410, 73 N. W. 2d 673. 

We will first discuss whether or not the trial court 
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erred in sustaining defendants’ motion to strike. Con- 
trary to defendants’ contention, that question is before 
this court on this appeal, and we conclude that the trial 
court erred in so doing. In that connection, section 
25-856, R. R. S. 1943, provides in part: “Hither party 
may be allowed, on notice, and on such terms as to 
costs as the court may prescribe, to file a supplemental 
petition * * * alleging facts material to the case, occur- 
ring after the former petition * * *.” Such section 
was construed and applied by this court in Flagg v. 
Flagg, 39 Neb. 229, 58 N. W. 109, and Miles v. Martin, 
103 Neb. 261, 171 N. W. 907. In the latter opinion, it 
is said: “The supplemental petition was only incidental 
to the granting of complete relief. It was therefore 
proper to allow it to be filed.” 

Section 25-833, R. R. S. 1943, provides in part: “If 
redundant, scandalous or irrelevant matter be inserted 
in any pleading, it may be stricken out on motion of the 
party prejudiced thereby; * * *.” 

In In re Estate of Wise, 144 Neb. 273, 13 N. W. 2d 
146, this court held: “For the purposes of determining 
the relevancy and materiality of allegations in a plead- 
ing, a motion to strike admits the truth of all facts well 
pleaded and any inferences fairly deductible therefrom. 

“Redundancy consists of the needless repetition of 
material allegations, or of the insertion of irrelevant 
matter. 

“Matter is irrelevant in a pleading which has no bear- 
ing upon the subject matter of the controversy, and 
cannot affect the decision of the court. 

“Under the Code system of pleading, it is not neces- 
sary to state a cause of action or defense in any par- 
ticular form. The facts are to be stated. All that the 
law requires is that there shall be a cause of action 
or defense. 

“A plaintiff has the right to set out his entire state- 
ment of facts constituting his alleged cause of action, 
and where such action is based on a series of acts, which 
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together constitute the allegation of one complete trans- 
action, a portion of the same may not be stricken out 
against plaintifi’s objection.” As said in that opinion, 
quoting from Lincoln Mortgage & Trust Co. v. Hutchins, 
55 Neb. 158, 75 N. W. 538: “ ‘A party has no absolute 
right to have his adversary’s pleading pruned to suit his 
fancy.’” 

Also, in 41 Am. Jur., Pleading, § 350, p. 530, it is said: 
“But allegations which are proper and essential to the 
statement of the plaintiff’s cause of action * * * cannot, 
of course, be stricken for irrelevancy or immateriality. 
Nor will the court strike allegations which tend more 
fully to state and explain the claim, although they may 
not be strictly necessary. And the objectionable part 
cannot be stricken out where enough will not remain 
to make a cause of action.” Further, in such respect 
the allegation of facts in a petition with relation to 
violations of the usury laws by defendants, which are 
set forth in language such as that used at bar, are not 
scandalous. 

The allegations of plaintiff’s petition which were 
stricken by the trial court were all incidental to the 
necessity of granting a temporary injunction, the ap- 
pointment of a receiver, and complete relief. They 
were erroneously stricken and will be considered by this 
court in determining whether or not plaintiff’s assign- 
ments of error should be sustained and judgment for 
defendants should be reversed. 

Since the judgment is reversed and the cause is re- 
manded for trial upon the merits, we deem it necessary 
to pass upon the constitutional questions raised by de- 
fendants’ demurrers and discussed in briefs of counsel. 
In that respect, sections 45-101 to 45-113, R. R. S. 1943, 
are general statutes which contain the interest and 
usury provisions relating to all ordinary loans and 
other specified indebtedness taken yearly or for a 
shorter period. On the other hand, sections 45-114 to 
45-158, R. R. S. 1943, are original, independent, special 
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statutes complete in themselves, which relate solely to 
installment loans not exceeding $1,000, and in excess 
of $1,000. Their purpose and design is to license and 
control the business of making such installment loans, 
and to restrict the enforcement and collection of illegal 
installment loans once they have been made by either 
licensees or nonlicensees, an all-inclusive and proper 
classification. Thus, the inhibitory provisions thereof in- 
clude and apply to all lenders of installment loans, 
whether they be licensees or nonlicensees. We there- 
fore conclude that sections 45-114 to 45-158, R. R. S. 
1943, are not local or special laws “Regulating the in- 
terest on money” in violation of Article III, section 18, 
Constitution of Nebraska. See, Althaus v. State, 99 Neb. 
465, 156 N. W. 1038, cited with approvel in Mack In- 
vestment Co. v. Dominy, 140 Neb. 709, 1 N. W. 2d 295, 
Nitzel & Co. v. Nelson, 144 Neb. 662, 14 N. W. 2d 197, 
and Motors Acceptance Corp. v. McLain, 154 Neb. 354, 
47 N. W. 2d 919. 

Also, being original, independent, special statutes com- 
plete in themselves and having relation only to install- 
ment loans, a particular subject matter, their original 
enactment and subsequent amendments were not in 
conflict with and were not required to amend or re- 
peal, and made no pretense of amending or repealing 
section 45-105, R. R. S. 1943. Thus, sections 45-114 to 
45-158, R. R. S. 1943, do not violate that part of Article 
III, section 14, Constitution of Nebraska, which provides: 
“And no law shall be amended unless the new act con- 
tain the section or sections as amended and the sec- 
tion or sections so amended shall be repealed.” See 
Peterson v. Hancock, 155 Neb. 801, 54 N. W. 2d 85. 

With respect to installment loans, section 45-114, R. 
R. S. 1943, provides in part: “The word ‘person,’ when 
used in sections 45-114 to 45-155, means individuals, 
partnerships, associations, banks, trust companies, sav- 
ings banks, building and loan associations, trusts, cor- 
porations, and all other legal entities.” 
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Section 45-128, R. R. S. 1943, provides in part: “Any 
firm or individual members thereof, partnership or in- 
dividual members thereof, association or individual mem- 
bers thereof, or corporation or officers thereof, or person, 
who by any device, subterfuge or pretense whatsoever, 
shall engage in or continue any of the kinds of business 
or enterprise permitted to licensees by sections 45-114 
to 45-155 without having obtained the license therein 
required, with intent to evade the provisions of said 
sections, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be * * *” punished as 
therein provided. 

In that connection also, section 45-155, R. R. S. 1943, 
which as originally enacted was a part of the same sec- 
tion with what is now section 45-128, R. R. S. 1948, 
(Laws 1941, c. 90, § 14, p. 350) provides: ‘Violations 
of sections 45-114 to 45-155 in connection with any in- 
debtedness, however acquired, shall render such in- 
debtedness void and uncollectible.” 

Section 45-137, R. R. S. 1943, provides in part: “Every 
licensee hereunder may make loans, not exceeding one 
thousand dollars in principal amount, and may contract 
for and receive thereon charges at a rate not exceeding 
thirty-six per cent per annum on that part of the un- 
paid principal balance on any loan not in excess of one 
hundred and fifty dollars, thirty per cent per annum on 
that part of the principal balance on any loan in excess 
of one hundred and fifty dollars and not in excess of 
three hundred dollars, and nine per cent per annum on 
any remainder of such unpaid principal balance. * * * 
Charges on loans made under sections 45-114 to 45-155, 
shall not be paid, deducted or received in advance. Such 
charges shall not be compounded * * *. In addition to 
the charges herein provided for, no further or other 
amount whatsoever shall be directly or indirectly 
charged, contracted for, or received. If any amount in 
excess of the charges permitted by said sections is 
charged, contracted for or received, except as the result 
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of an accidental and bona fide error of computation, 
the contract of loan shall be void, the licensee shall have 
no right to collect or receive any principal, interest or 
charges whatsoever and the licensee and the several 
members, officers, directors, agents and employees 
thereof, who shall have participated in such violation, 
shall be guilty of a misdemeanor, and upon conviction 
thereof shall be * * *” punished as therein provided. 

We conclude from clear and unmistakable language 
used that any person referred to in section 45-128, R. R. 
S. 1943, includes not only licensees but also nonlicensees, 
which defendants are admitted to be. In other words, 
the permissive provisions of the installment loan stat- 
utes apply to licensees, but every inhibitory provision 
therein applies to both licensees and nonlicensees and 
the officers and employees of either or both. Thus, as 
provided in section 45-155, R. R. S. 1943, any violation 
by defendants of sections 45-114 to 45-155, R. R. S. 
1943, in connection with any indebtedness, however 
acquired, renders such entire indebtedness void and 
uncollectible. 

In that connection also, section 45-138, R. R. S. 1943, 
provides in part: ‘No licensee shall directly or indirectly 
charge, contract for or receive a greater rate of inter- 
est than nine per cent per annum upon any loan, or 
upon any part or all of any aggregate indebtedness of 
the same person, in excess of one thousand dollars. 
The foregoing prohibition shall also apply to any licensee 
who permits any person, as borrower or as endorser, 
guarantor or surety for any borrower, or otherwise, 
or any husband and wife jointly or severally, to owe 
directly or contingently or both to the licensee at any 
time a sum of more than one thousand dollars for prin- 
cipal; * * *, No licensee shall enter into any contract 
of loan under sections 45-114 to 45-155, under which the 
borrower agrees to make any payment of principal 
more than twenty-one calendar months from the date of 
making such contract, if such contract is not secured 
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by a bona fide recorded mortgage on real estate owned 
by the borrower, or under which the borrower agrees 
to make payment of principal more than thirty-six 
calendar months from the date of making such contract, 
if the contract of loan is secured by a bona fide fully 
recorded mortgage on real estate owned by the bor- 
rower. Every loan contract shall provide for repay- 
ment of principal and charges in installments which shall 
be payable at approximately equal periodic intervals of 
time and so arranged that no installment is substantially 
greater in amount than any preceding installment. 
* * * Any contract of loan made in violation of this 
paragraph, either knowingly or without the exercise 
of due care to prevent the same, shall be void and the 
licensee shall have no right to collect or receive any 
principal, interest or charges on such loan.” 

Section 45-139, R. R. S. 1943, provides: ‘‘Notwith- 
standing the provisions of section 45-138 a licensee 
may require a borrower to insure tangible personal 
property of a kind usually requiring insurance pro- 
tection when offered as security for a loan under sections 
45-114 to 45-155, against any substantial risk or loss, 
damage or destruction, for an amount and term and 
upon conditions which are reasonable and appropriate 
considering the nature of the property and the amount, 
maturity, and other circumstances of the loan, and the 
licensee may be protected by a mortgage clause as the 
licensee’s interest may appear. No other insurance shall 
be required as a condition precedent to the making of 
a loan. The premium on the personal property insur- 
ance shall not exceed the premium fixed pursuant to 
law or by the current applicable manual of a recognized 
standard insurance rating bureau.” 

Section 45-140, R. R. S. 1943, provides: ‘The licensee 
shall, at the time the loan is made, give to the borrower, 
or if more than one, to one of them, a statement con- 
cerning any insurance procured by or through the 
licensee, which shall include the amount of any pre- 
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miums which the borrower has paid or is obligated to 
pay, the amount, the expiration date of the policy, and 
a concise description of the risks insured. If a borrower 
procures insurance by or through a licensee, the licensee 
shall deliver to the borrower within fifteen days after 
the making of the loan an executed copy of the insur- 
ance policy or certificate of insurance.” 

Section 45-142, R. R. S. 1943, provides in part: ‘No 
such person, firm, partnership, corporation or associa- 
tion so licensed shall receive any chattel mortgage * * * 
signed in blank, but all blank spaces shall be filled in 
with ink or typewritten or printed with the proper 
names and amounts, showing the name of the person, 
firm, partnership, corporation or association by whom 
the person making the conveyance * * * is employed.” 

Section 45-143, R. R. S. 1943, provides: ‘No licensee 
shall take a power of attorney, or any instrument signed 
by an attorney in fact and not personally, or any in- 
strument signed in which blanks are left to be filled 
after execution.” 

Section 45-145, R. R. S. 1943, provides in part: “Every 
person, firm, partnership, corporation or association, 
licensed as provided in sections 45-114 to 45-155 shall, 
at the time any loan is made, give to the borrower or, 
if there are two or more borrowers, to one of them, a 
statement in the English language, on which shall be 
printed a copy of section 45-137, disclosing in clear and 
distinct terms (a) the amount and date of the loan, 
(b) a clear description of the payments required, (c) 
the type of the security, if any, for the loan, (d) the 
names and addresses of the licensee and all persons 
obligated on the note, and (e) the agreed rate of charge.” 

Section 45-153, R. R. S. 1943, which provides that: 
“Any person, firm, partnership, corporation or associa- 
tion, or officer or employee thereof, violating any of 
the provisions of sections 45-138 to 45-145, shall be 
deemed guilty of a misdemeanor, and upon conviction 
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thereof shall be * * *” punished as therein provided, 
also has direct relation to such sections. 

With regard thereto, we recently said in Powell v. 
Edwards, ante p. 11, 75 N. W. 2d 122: “This section 
makes all who violate the inhibitory provisions of the 
law, whether they be licensees, officers or employees 
of licensees, or nonlicensees, guilty of a misdemeanor. 
The language in and of itself is capable of this inter- 
pretation and moreover it would be unreasonable to 
conclude that nonlicensees are free to engage in prac- 
tices barred to licensees. 

“Section 45-154, R. R. S. 1948, provides: ‘Any con- 
tract of loan, in the making or collection of which any 
act is done which constitutes a misdemeanor under sec- 
tion 45-153, shall be void and the lender shall have 
no right to collect or receive any principal, interest or 
charges whatsoever.’ 

“If therefore the note in question was conclusively 
violative of section 45-138, R. R. S. 1943, either in the 
hands of the plaintiff or in the hands of Securities Ac- 
ceptance Corporation through the agency of plaintiff 
then the entire indebtedness was void and uncollecti- 
ble.” Such statement has application here, if, as ad- 
mitted by defendants, they violated any provisions of 
sections 45-138 to 45-145, R. R. S. 1943. 

Finally, section 45-157, R. R. S. 1943, provides: “When- 
ever the Department of Banking has reasonable cause 
to believe that any person is violating or is threatening 
to or intends to violate sections 45-137 or 45-138, it may, 
in addition to all actions provided for in this act and 
without prejudice thereto, enter an order requiring 
such person to desist or to refrain from such violation. 
An action may also be brought, on the relation of the 
Attorney General, and the department, to enjoin such 
person from engaging in or continuing such violation 
or from doing any act or acts in furtherance thereof. 
In any such action an order or judgment may be entered 
awarding such preliminary or final injunction as may 
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be deemed proper. In addition to all other means pro- 
vided by law for the enforcement of a restraining 
order or injunction, the court, in which such action is 
brought, shall have power and jurisdiction to impound 
and appoint a receiver for the property and business of 
the defendant, including books, papers, documents and 
records pertaining thereto or so much thereof as the 
court may deem reasonably necessary to prevent viola- 
tions of this act through or by means of the use of said 
property and business. Such receiver, when so ap- 
pointed and qualified, shall have such powers and duties 
as to custody, collection, administration, winding up 
and liquidation of such property and business as shall, 
from time to time, be conferred upon the said receiver 
by the court.” 

The use of the words “any person” and “such person” 
therein further evidences a deliberate legislative in- 
tent to include all persons or parties who violate any 
of the inhibitory provisions of the installment loan 
statutes, whether they be licensees or nonlicensees or 
officers or employees of licensees or nonlicensees, and 
make them subject to civil and criminal liability for 
the reasons and in the manner provided therein. That 
conclusion is in harmony with the public policy clearly 
enunciated and prescribed by the installment loan stat-, 
utes. To conclude otherwise would completely emascu- 
late them and permit licensees and nonlicensees to mulch 
the public at will without statutory prohibition, which 
the Legislature never intended to permit but clearly 
sought to prevent. 

Defendants’ demurrers alleged: “That plaintiffs do 
not have the legal capacity to sue defendants in this 
action and attempt thereby to secure an adjudication 
of the validity of various contracts to which plaintiffs 
are not parties and in which plaintiffs have no right, 
title or interest,” and “That there is a defect of parties 
plaintiff necessary and indispensable to the adjudication 
of contract rights demanded in plaintiffs’ amended and 
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supplemental petition.” Such contentions have no merit. 

In that connection, the statutory right of plaintiff to 
maintain this action is specially conferred and expressly 
authorized by section 45-157, R. R. S. 1943. In such 
a situation, plaintiff may, as provided by section 25- 
304, R. R. S. 1943, bring this action “without joining 
with him, the person for whose benefit it is prosecuted.” 
See Archer v. Musick, 147 Neb. 1018, 25 N. W. 2d 908, 168 
A. L. R. 1164. Further, such statutory authority and 
right is merely a collated expression of the inherent 
right of the state, which has always existed in the ex- 
ercise of equity jurisdiction of courts to protect the 
public by preventing public wrongs arising from re- 
peated, continuous, unlawful acts which are against 
public policy and result in injury to the public and 
its welfare. See, In re Debs, 158 U. S. 564, 15 S. Ct. 
900, 39 L. Ed. 1092; State v. Pacific Express Co., 80 Neb. 
823, 115 N. W. 619, 18 L. R. A. N. S. 664; State v. Chi- 
cago, B. & Q. R. R. Co., 88 Neb. 669, 130 N. W. 295, 34 
L. R. A. N. S. 250; State ex rel. Spillman v. Heldt, 115 
Neb. 435, 213 N. W. 578; State ex rel. Sorensen v. Ak- 
Sar-Ben Exposition Co., 118 Neb. 851, 226 N. W. 705; 
State ex rel. Sorensen v. Ak-Sar-Ben Exposition .Co.; 
121 Neb. 248, 236 N. W. 736. In State v. Chicago & N. W. 
Ry. Co., 147 Neb. 970, 25 N. W. 2d 824, this court held: 
“Injunction is a proper remedy to be used by the state 
in the protection of public rights, property, or wel- 
fare, whether or not the acts complained of violate a 
penalty statute and whether or not they constitute a 
nuisance.” See, also, State ex rel. Weasmer v. Man- 
power of Omaha, Inc., 161 Neb. 387, 73 N. W. 2d 692. 

The disastrous effects of usury are universally recog- 
nized and in every jurisdiction the state has, as a mat- 
ter of public policy, enacted some measure of protection 
for its people from the harsh result and injury to them 
arising from unconscionable and unlawful exaction for 
the use of money imposed upon its residents, : many of 
whom are obscure, economically distressed, and: unable 
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to protect themselves. The state itself, represented by 
the Attorney General, has therefore of necessity, in 
order to protect its people and prevent public wrongs, 
emerged as the proper party whose duty it is to repre- 
sent all the public in defense of the state’s own sov- 
ereignty and bring such actions as that at bar. In 
doing so, courts have generally recognized the state’s 
right to the equitable remedies of injunction and re- 
ceivership as a proper and effective method of con- 
trolling unlawful lenders under statutes comparable 
with our own. See, State ex rel. Smith v. McMahon, 
128 Kan. 772, 280 P. 906, 66 A. L. R. 1072; State ex rel. 
Beck v. Basham, 146 Kan. 181, 70 P. 2d 24; State ex rel. 
Fatzer v. Miller, 176 Kan. 175, 268 P. 2d 964; State ex 
rel. Fatzer v. Miller, 177 Kan. 324, 279 P. 2d 223; Com- 
monwealth ex rel. Grauman v. Continental Co., Inc., 275 
Ky. 238, 121 S. W. 2d 49; State ex rel. Moore v. Gillian, 
141 Fla. 707, 193 So. 751; State ex rel. Goff v. O’Neil, 
205 Minn. 366, 286 N. W. 316; Gifford v. State (Tex. 
Civ. App.), 229 S. W. 2d 949. 

In such cases as that at bar, plaintiff represents the 
public, including the borrowers from defendants, for 
whose benefit the action is prosecuted. Usury in the 
making of contracts with borrowers is the affirmative 
basis for the equitable relief sought. To declare such 
contracts void and uncollectible without cancellation 
thereof, or, more appropriately, without enjoining their 
collection, would permit defendants to subsequently use 
them only for purposes of unlawful harrassment and ex- 
tortion, which this action sought to enjoin. Equity 
is not so helpless. Equity will always strive to do com- 
plete justice. To declare such contracts void and un- 
collectible and enjoin their collection if they are void 
and uncollectible, is but a necessary incident to the 
primary purpose of this action which by injunction and 
receivership sought to put an end to continuous viola- 
tions of the civil and criminal provisions of the install- 
ment loan statutes, enforce forfeitures as provided 
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therein, and avoid a multiplicity of actions. It was en- 
tirely unnecessary to make any of such borrowers 
parties to this action in order to accomplish its pur- 
poses. Section 45-157, R. R. S. 1943, and section 25- 
304, R. R. S. 1943, not only authorized plaintiff to bring 
this representative action but also made ample provi- 
sion for granting the remedies sought if deemed proper 
in the light of the facts and installment loan statutes. 
Further, all of such borrowers are regarded not as in 
pari delicto but as in viniculus to defendants, to whom 
they owe no duty in equity. See, Davis v. Atlantic 
Finance Co., 160 Ga. 784, 129 S. E. 51; Cuneo v. Born- 
stein, 269 Mass. 232, 168 N. E. 810; Horner v. Nitsch, 
103 Md. 498, 63 A. 1052; Goble v. O’Connor, 43 Neb. 
49, 61 N. W. 131. 

Defendants’ demurrers also alleged: “That there is 
a misjoinder of parties defendant.” The contention has 
no merit. In such respect, defendant Jack F. Kemnitz 
is the resident agent, branch manager, and general super- 
visor of defendant corporation’s business in Nebraska. 
He aided in the performance and carrying out of the 
unlawful acts and the unlawful operation of defend- 
ant corporation’s business, all of which plaintiff sought 
to enjoin. If, as admitted, he so acted for defendant cor- 
poration, he would be equally guilty of violations of the 
installment loan statutes, both civil and criminal. 

In 39 Am. Jur., Nuisances, § 167, p. 437, it is said: 
“In accordance with the rules applicable in suits for in- 
junctions generally, all persons who contribute to the 
nuisance complained of may be joined as defendants in 
a suit to restrain the continuance of the wrong, although 
they act separately and independently and hence could 
not be joined as defendants in an action for damages.” 
Also, in Nattinger v. Howard, 102 Neb. 175, 166 N. W. 
263, this court approved the statement that: ‘“ ‘Where 
the act sought to be enjoined is threatened or being per- 
formed by more than one, all may be joined as 
defendants.’ ” 
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‘Defendants’ demurrers also alleged: “That several 
causes of action are improperly joined in said amended 
and supplemental petition.” The contention has no merit. 
An examination of plaintiff’s petition clearly discloses 
that the cause of action stated is the right of plaintiff 
to injunctive and other incidental and related relief in 
equity in order to prevent continuation of a public wrong 
by defendants. While it is true that the general scheme 
adopted by defendants incorporates several different 
devices and subterfuges, nevertheless each is but a part 
of a general scheme for exacting unlawful and usurious 
interest from the public of this state. The mere fact 
that more than one equitable remedy is sought does not 
establish that more than one cause of action is included 
in plaintifi’s petition. As stated in 1 Am. Jur., Actions, 
§ 67, p. 458, citing numerous authorities: “Moreover, 
the particular nature of the wrong done by the defendant 
may require the application of different remedies for 
the enforcement of the plaintiff’s right, but that does not 
mean that there are several causes of action. Cases are 
legion wherein the plaintiff may be entitled to several 
remedies for the enforcement of a single wrong, in which 
event the rules governing joinder of causes of action ‘do 
not preclude him from presenting in the same pleading 
distinct and’ sufficient grounds for recovery, upon a 
single primary right, especially if he is uncertain which 
ground can be established.” 

In testing the sufficiency of plaintiff’s petition under 
the admitted facts, or the sufficiency of the evidence to 
support the relief sought thereby, it must be kept in 
mind that this is a case involving the violation of usury 
laws. Therefore, courts must look through the form to 
the substance of -the transaction. Ordinarily, usurious 
transactions take: forms which on their face appear to 
be. legal. . Devices, subterfuges, ‘schemes, and circum- 
vention to conceal usury are innumerable. The use of 
such devices, subterfuges, schemes, and circumvention 
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by defendants is illustrated by the factual allegations in 
plaintiff’s petition. © 

The applicable principle and rationale that courts in 
usury cases must look through the form to the sub- 
stance of transactions by unlawful money lenders, is 
patently illustrated by State ex rel. Spillman v. Central 
Purchasing Co., 118 Neb. 383, 225 N. W. 46, wherein this 
court said: ‘The courts in such a case as this are not 
bound by forms but will look beyond form to the real 
substance. Looking through the scheme of the defend- 
ant to acquire and retain an unlawful and usurious rate 
of interest for the use of its money, and discerning the 
real substance of its transactions, we are of the opinion 
that its transactions pictured in the evidence were not 
bona fide purchases of rights of action from its custo- 
mers, but rather were loans of the defendant to its 
customers. As such they were strongly infected with 
usury, were unlawful, and were contrary to the public 
policy of the state.” See, also, Cheney v. Eberhardt, 8 
Neb. 423, 1 N. W. 197; 55 Am. Jur., Usury, § 14, p. 332; 
Scott v. Lloyd, 34 U. S. 418, 9 L. Ed. 178. In Simpson 
v. Penn Discount Corp., 335 Pa. 172, 5 A. 2d 796, the 
court said: “As usury is generally accompanied by 
subterfuge and circumvention of one kind or another to 
present the color of legality, it is the duty of the court 
to examine the substance of the transaction as well as 
its form, and the right to relief will not be denied be- 
cause parol proof of the usurious character of the trans- 
action contradicts a written instrument.” 

Also, in Cash Service Co. v. Ward, 118 W. Va. 703, 
192 S. E. 344, the concurring opinion, quoting with ap- 
proval.from. Crim v. Post, 41 W. Va. 397, 23 S. E. 613, 
said: “‘A search for usury shall not stop at the mere 
form of the bargain and contract relative to such loan, 
but that all shifts and devices intended to cover a 
usurious loan or forbearance shall be pushed aside, and 
the transaction dealt with as usury if it be such in fact.’ ” 

Defendants argued that the allegations of plaintiff’s 
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petition disclosed that defendant corporation was not 
engaged in the lending of money but was engaged solely 
in purchasing time sale contracts on automobiles. In 
that respect, they contended that their method of doing 
business had been approved by this court in Grand Is- 
land Finance Co. v. Fowler, 124 Neb. 514, 247 N. W. 
429; Fidelity Finance Co. v. Westfall, 127 Neb. 56, 254 
N. W. 710; American Loan Plan v. Frazell, 135 Neb. 
718, 283 N. W. 836; and Underwriters Acceptance Corp. 
v. Dunkin, 152 Neb. 550, 41 N. W. 2d 855; and that to 
sustain plaintiff’s position would require reversal of 
such decisions. We do not agree. 

The primary rule established in the above-cited cases 
is that: “A dealer in automobiles may in good faith sell 
a car on time for a price in excess of the cash price 
without tainting the transaction with usury, though the 
difference in prices may exceed lawful interest for a 
loan.” 

In such cases, however, the transaction between the 
buyer and seller must be a completed bona fide time 
price sale agreement. In Grand Island Finance Co. v. 
Fowler, supra, our opinion makes clear that the sale 
must be honestly and in good faith executed by the 
dealer and purchaser for an agreed credit price in 
excess of a cash price in order to constitute a bona fide 
time sale transaction, and that if the transaction is in 
fact a loan for usury, the agreement is unlawful and void. 

As recently as Powell v. Edwards, supra, citing the 
. aforesaid cases, this court said: “It is also true that 
a time sale made in good faith at a price in excess of a 
cash price, even though the difference exceeds lawful 
interest for a loan, which price is arrived at by schedules 
furnished by a finance company which solicits contracts 
so entered into between a purchaser and a dealer, may 
not be regarded as tainted with usury. * * * 

“These rules however do not apply where it is proved 
that the transaction was not made in good faith but 
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that it was a scheme and a device pursued to evade the 
operation against it of the usury statute. 

“The case of Grand Island Finance Co. v. Fowler, 
supra, sustains the validity of transactions made in good 
faith. It may well be said also to condemn those wherein 
it has been proved that it was a scheme and device to 
evade the usury statutes.” 

Plaintiff's petition discloses that the method of doing 
business by defendants was not in good faith but was a 
scheme and a device to make the transactions appear to 
be bona fide time sale transactions, when in fact they 
were loans for usury, in violation of the installment loan 
statutes. In such respect, numerous authorities, in- 
cluding those involving defendants’ parent corporation, 
support those conclusions. See, Jackson v. Commercial 
Credit Corp., 90 Ga. App. 352, 83 S. E. 2d 76; United 
Tire & Investment Co. v. Trone, 189 Okl. 120, 113 P. 2d 
977; White v. Disher, 232 N. C. 260, 59 S. E. 2d 798; See- 
bold v. Eustermann, 216 Minn. 566, 13 N. W. 2d 739, 
152 A. L. R. 585; Associates Investment Co. v. Thomas 
(Tex. Civ. App.), 210 S. W. 2d 413; Associates Invest- 
ment Co. v. Baker (Tex. Civ. App.), 221 S. W. 2d 363; 
Associates Investment Co. v. Hill (Tex. Civ. App.), 221 
S. W. 2d 365; Associates Investment Co. v. Sosa (Tex. 
Civ. App.), 241 5. W. 2d 703. In Daniel v. First Na- 
tional Bank of Birmingham, 227 F. 2d 353, on rehearing 
at 228 F. 2d 803, the court denied rehearing and said: 
“Tt seems to us that in reality what the Bank is asking 
this Court to hold is that probably the most numerous 
class of persons in need of protection from the state and 
national laws against usury are removed from that pro- 
tection by the simple expedient of using the term ‘time 
price’ as a cloak to conceal usury. That, we of course 
will not do.” 

Section 45-143, R. R. S. 1943, specifically provides in 
part: “No licensee shall take * * * any instrument 
signed in which blanks are left to be filled after execu- 
tion.” See, also, section 45-142, R. R. S. 1943. Herein, 
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defendants furnished the dealer with blank forms which 
the borrower signed in blank without having any agreed 
time sale price with the dealer. Thereafter, defendants 
filled in the blanks with usurious charges without the 
borrower’s knowledge or consent, and subsequently re- 
bated a part thereof to the dealer, all of which made it 
a tripartite loan transaction and a violation of the in- 
stallment loan statutes. 

In addition to the usurious charges directly made, de- 
fendants contracted for and received further usurious 
interest by means of a scheme or device whereby exces- 
sive and unlawful usurious charges were added for 
property damage insurance on the borrower’s auto- 
mobile, and for credit life, health, and accident insur- 
ance without application therefor and without the 
knowledge or consent of the borrower. Section 45-139, 
R. R. S. 1943, provides that a licensee may require a bor- 
rower to insure tangible personal property when offered 
as security for a loan for an amount and term and upon 
conditions which are reasonable and appropriate, but 
premiums therefor cannot exceed those fixed by law 
or current applicable standard manual rates, but, “No 
other insurance shall be required as a condition prece- 
dent to the making of a loan” and, as provided by section 
45-141, R. R. S. 1943, “The licensee shall not require 
the purchasing of insurance from the licensee as a con- 
dition precedent to the making of the loan, and shall not 
decline existing insurance where such existing insurance 
is provided by an insurance company duly licensed by 
this state.” Further, section 45-137, R. R. S. 1943, pro- 
vides in part: “In addition to the charges herein pro- 
vided for, no further or other amount whatsoever shall 
be directly or indirectly charged, contracted for, or 
received.” 

In that connection, it will be remembered that de- 
fendant corporation and Emmco Insurance Company, a 
corporation, are both wholly owned subsidiaries of Asso- 
ciates Investment Company. In the light of the fore- 
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going-admitted facts and law, it is conclusive that de- 
fendants, by use of their insurance device and subter- 
fuge, were charging and collecting additional compensa- 
tion for money loaned in violation of the installment loan 
statute. See, section 45-134, R. R. S. 1943, defining in- 
terest; Hubachek’s Annotations on Small Loan Laws, p. 
156, citing authorities; Strickler v. State Auto Finance 
Co., 220 Ark. 565, 249 S. W. 2d 307; Tribble v. State, 89 
Ga. App. 593, 80 S. E. 2d 711; Peebles v. State, 87 Ga. 
App. 649, 75 S. E. 2d 35; Texas Finance & Thrift Asso- 
ciation v. State (Tex. Civ. App.), 224 S. W. 2d 522; Mis- 
souri Valley Life Ins. Co. v. Kittle (8 C. C. A. Neb.), 2 
F. 113; Miller v. Life Ins. Co., 118 N. C. 612, 24 S. E. 
484, 54 Am. S. R. 741. 

Section 45-138, R. R. S. 1948, provides in part: “No li- 
censee shall enter into any contract of loan under sections 
45-114 to 45-155, under which the borrower agrees to 
make any payment of principal more than twenty-one 
calendar months from the date of making such contract, 
if such contract is not secured by a bona fide duly re- 
corded mortgage on real estate owned by the borrower, 
or under which the borrower agrees to make payment 
of principle more than thirty-six calendar months from 
the date of making such contract, if the contract of loan 
is secured by a bona fide duly recorded mortgage on real 
estate owned by the borrower. Every loan contract 
shall provide for repayment of principal and charges in 
installments which shall be payable at approximately 
equal periodic intervals of time and so arranged that no 
installment is substantially greater in amount than any 
preceding installment.” 

In that regard, the majority of defendants’ contracts 
were made for a period of 1 year, with the first 11 pay- 
ments in equal amounts, and the twelfth consisting of a 
large balloon payment. Also, when such balloon pay- 
ment became due, defendants required the borrowers 
to sign a new installment note and mortgage payable to 
defendant corporation, which also contained usurious 
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charges, in violation of the installment loan statutes. 
In that respect, defendants argued that the refinancing 
of the original contracts did not constitute loans but 
were rescheduling or forbearance of the original con- 
tracts which were not affected thereby and could be 
purged of usury by credit or waiver of interest above 9 
percent. We held otherwise in State ex rel. Beck v. 
Associates Discount Corp., supra. 

We conclude that such claimed rescheduling or for- 
bearance was simply a renewal or substitute for the 
original contract which was the purported consideration 
therefor, and that both were void and uncollectible as in 
violation of the installment loan statutes. Associates 
Discount Corp. v. Ruddock (Miss.), 81 So. 2d 249, in- 
volved the identical corporation that is defendant here- 
in. The facts therein with regard to rewritten contracts 
were almost identical with those at bar except that val- 
idity of the original contract was not in question. Under 
statutes comparable with our own, and in answer to the 
argument that the original contract was not affected 
by the usurious charges in the rewritten contract, the 
court, quoting with approval from Chandlee v. Tharp, 
161 Miss. 623, 137 So. 540, 78 A. L. R. 445, said: “It is 
true that the contract here involved was not usurious at 
its inception, but, when the creditor subsequently re- 
ceived, indirectly, more than 20 per cent per annum 
interest, it conferred upon the debtor the right to declare 
all the principal forfeited, and to recover back all pay- 
ments made on the principal, as well as all usurious 
interest paid.” See, also, 55 Am. Jur., Usury, § 96, p. 
390, wherein it is said, citing numerous authorities, 
among which were Knox v. Williams, 24 Neb. 630, 39 
N. W. 786, 8 Am. S. R. 220, and Koehler v. Dodge, 31 
Neb. 328, 47 N. W. 913, 28 Am. S. R. 518: “Since the 
usurious character of a transaction is determined as of 
the date of its inception, if a contract is usurious in its 
inception no subsequent transaction will cure it. Hence, 
where a usurious contract is renewed by the giving of 
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a renewal or substituted contract, the usury follows 
into and becomes a part of the latter contract, making it 
subject to the defense of usury to the same extent as was 
the original obligation. The taint attaches to all con- 
secutive obligations or securities growing out of the 
original usurious transaction, and none of the descendant 
obligations, however remote, are free from it if the de- 
scent can be traced.” Further, the compensation paid 
or to be paid for any extension or forbearance of a loan 
may not exceed the permissible statutory maximum. 

In the case at bar, this court entered a temporary 
restraining order and appointed a receiver in order to 
protect the subject matter of the litigation. Thereupon, 
defendants filed motions to direct the clerk of this court 
to withhold approval of the receiver’s bond and to dis- 
solve the temporary restraining order. After show- 
ing made by the parties and hearing, this court, in State 
ex rel. Beck v. Associates Discount Corp., supra, ren- 
dered an opinion overruling such motions. In the opin- 
ion we said with reference to the restraining order: 
“The order contemplates, in the form in which it was 
drawn, that defendants are restrained and enjoined 
from performing the acts therein set out until the appli- 
cation for a temporary injunction can be heard when 
the appeal is heard on its merits. * * * The order pur- 
ports to hold the subject of the action in statu quo 
until the merits of plaintiff’s claim to a temporary in- 
junction can be heard de novo on the appeal.” 

Here it is assigned that the trial court erred in re- 
fusing to grant a hearing upon plaintiff’s application 
therefor and in refusing to grant a temporary injunc- 
tion and appoint a receiver. We sustain the assign- 
ment. In doing so, we hereby grant a temporary in- 
junction without requiring plaintiff to furnish bond 
(section 24-334, R. S. Supp., 1955), and upon like con- 
ditions and with like requirements as those contained 
in our original temporary restraining order entered 
herein, and the trial court is hereby ordered and directed 
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to keep such temporary injunction in full force and 
effect until this cause is disposed of upon the merits, 
and until time for appeal from any judgment or final 
order rendered therein has fully elapsed. Likewise, as 
a remedy ancillary thereto, we hereby order and direct 
that the receiver heretofore appointed and qualified by 
this court shall continue to act as such with all the 
powers and duties contained in the order of this court 
heretofore entered, until this cause is disposed of upon 
the merits and until time for appeal from any judg- 
ment or final order rendered therein has fully elapsed. 

In that connection, Article V, section 2, Constitution of 
Nebraska, gives this court “such appellate jurisdiction 
as may be provided by law.” Section 24-204, R. R. S. 
1943, provides that this court “shall have appellate 
and final jurisdiction of all matters of appeal and pro- 
ceedings in error which may be taken from the judg- 
ments or decrees of the district court, in all matters of 
law, fact or equity, where the rules of law or the prin- 
ciples of equity appear from the files, exhibits or rec- 
ords of said court to have been erroneously determined.” 
Section 25-1063, R. R. S. 1943, provides, among other 
things, that a temporary injunction “may also be 
granted in any case where it is specially provided by 
statute” and section 25-1081, R. R. S. 1943, provides 
that: “A receiver may be appointed by the Supreme 
Court or the district court or by the judge of either 
* * * (4) in all cases provided for by special statutes 
* * **” Tn such respects, section 45-157, R. R. S. 1943, 
specially authorizes the granting of a temporary in- 
junction and the appointment of a receiver, and sec- 
tion 25-1064, R. S. Supp., 1955, specifically provides 
that: “The injunction may be granted at the time of 
commencing the action, or at any time afterward, be- 
fore judgment, by the Supreme Court or any judge 
thereof * * *.” 

It is in the light of such authorities, together with 
the admitted allegations of plaintiff’s petition, the rec- 
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ord, and showing by affidavits therein, and our former 
opinion in State ex rel. Beck v. Associates Discount 
Corp., supra, that we have granted a temporary injunc- 
tion and continued the receiver, all as heretofore 
ordered and directed, deeming such action as necessary 
and indispensable under the circumstances in order to 
maintain the statu quo and protect the subject matter 
in litigation pending ultimate disposition of the cause 
upon its merits. 

For reasons heretofore stated, the judgment of the 
trial court should be and hereby is reversed and the 
cause is remanded with directions for trial upon the 
merits in conformity with this opinion. All costs are 
taxed to defendants. 

REVERSED AND REMANDED WITH DIRECTIONS. 


In RE APPLICATION OF EARL HouK AND FRANK WoopRow. 
EarL HovuK ET AL., APPELLEES, V. RAy PEAKE ET AL., 
APPELLANTS, TRANSIT, INC., ET AL., INTERVENORS- 
APPELLEES, 

In RE APPLICATION OF EaRL Hovuk. 

EARL HovukK ET AL., APPELLEES, V. RAY PEAKE ET AL., 


APPELLANTS, W. W. BELKLEY, INTERVENOR-APPELLEE. 
77 N. W. 2d 810 


Filed June 1, 1956. Nos. 33882, 33883. 


1. Public Service Commissions. Courts should review or interfere 
with administrative and legislative action of the Nebraska State 
Railway Commission only so far as is necessary to keep it 
within its jurisdiction and protect legal and constitutional 
rights. 

2. Public Service Commissions: Motor Carriers. The Nebraska 
State Railway Commission has original jurisdiction and the 
sole power to grant, amend, deny, revoke, or transfer common 
carrier certificates of convenience and necessity and such pro- 
ceedings are administrative and legislative in character. 

8. Public Service Commissions: Appeal and Error. On an appeal 
to the Supreme Court from an order of the Nebraska State 
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Railway Commission, administrative or legislative in character, 
the only questions to be determined are whether the commission 
acted within the scope of its authority and whether the order 
complained of is reasonable and not arbitrarily made. 


4. Public Service Commissions: Motor Carriers. The burden is on 
an applicant for a certificate of convenience and necessity to 
show that the operation under the certificate is and will be 
required by the present or future public convenience and 
necessity. 

In determining the issue of public convenience 
and necessity, controlling questions are whether the operation 
will serve a useful purpose responsive to a public demand or 
need; whether this purpose can or will be served as well by 
existing carriers already in the area; and whether it can be 
served by applicant in a specified manner without endangering 
or impairing the operations of such existing carriers contrary 
to public interest. 

6. Public Service Commissions. The prime object and real purpose 
of Nebraska State Railway Commission contro! is to secure 
adequate sustained service for the public at minimum cost and 
to protect and conserve investments already made for that 
purpose, and in doing so primary consideration must be given 
to the public rather than to individuals. 

7. Public Service Commissions: Motor Carriers. The term “willful 
failure,” as used in section 75-238, R. R. S. 1948, is such 
behavior through acts of commission or omission which justifies 
a belief that there was an intent entering into and character- 
izing the failure of which complaint is made. 

Where there is competent evidence which, if 

believed, is sufficient to sustain the finding of the Nebraska 

State Railway Commission that there was not a willful failure 

to comply with any lawful order of the commission or with 

any lawful term, condition, or limitation of a permit or cer- 
tificate of convenience and necessity issued by it, an order 
based on such finding is not unreasonable or arbitrary. 


APPEAL from the Nebraska State Railway Commission. 
Affirmed. 


Viren, Emmert & Hilmes, for appellants. 
Robert S. Stauffer, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 
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CHAPPELL, J. 

This opinion involves two appeals from _ separate 
orders rendered in separate proceedings by the Ne- 
braska State Railway Commission, hereinafter called 
the commission. In this court the appeals were sepa- 
rately docketed but consolidated for briefing, argument, 
and decision. They will be generally referred to as 
dockets No. 33882 and No. 33883, and will be decided 
separately in that order. 

On December 2, 1953, Earl Houk and Frank Wood- 
row, partners, doing business as Western Transport 
Service, hereinafter called applicant, filed an application, 
No. M-6859, supplement 3, seeking to extend the terri- 
torial scope of its existing certificate of convenience and 
necessity to include the transportation of petroleum 
products in bulk “between all points and places in Ne- 
braska, located on and west of U. S. highway No. 183” 
alleging that the proposed service was “required by the 
present or future public convenience and necessity” be- 
cause “There are insufficient motor carriers domiciled 
in and performing service in the western part of Ne- 
braska. The recent program for installation of pipe 
line heads will increase the need and demand.” 

On January 11, 1954, Wheeler Transport Service, 
Incorporated, Ray Peake, doing business as Peake Trans- 
port Service, and Charles D, Doher, doing business as 
Doher Transport Company, hereinafter called protes- 
tants, or Wheeler, Peake, and Doher, as the occasion 
requires, filed written protest alleging that present and 
future public convenience and necessity did not require 
the service proposed by applicant; that as holders of 
certificates of public convenience and necessity, protes- 
tants are ready, willing, and able to perform such pro- 
posed service; and that to grant the application would 
impair their ability to operate in conformity with their 
certificates of public convenience and necessity. 

Hearing upon the application was held by an examiner 
on January 22, 1954, and on September 9, 1954, he filed 
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a report recommending denial of the application. Ex- 
ceptions thereto were filed by applicant alleging that 
the examiner’s report was not sustained by the evidence 
but was contrary thereto and contrary to law. Hearing 
thereon was had by the commission on October 30, 1954, 
and on April 7, 1955, it entered an order sustaining the 
exceptions in part and overruling the examiner’s report 
in part. In doing so, the commission enlarged appli- 
cant’s points of origin, but denied the application insofar 
as it pertained to destination territory, thereby restrict- 
ing applicant’s new certificate to the same destinations 
as originally authorized. The order found that present 
and future public convenience and necessity required 
such extensions because of the ever-shifting source of 
supply of petroleum products over which the commis- 
sion had no control, which did not result in the placing 
of additional carriers in the field, or disturb the com- 
petitive situation, but resulted in continuity of depend- 
able service to the destination area. The order found 
that applicant was fit, willing, and able to properly 
perform the service proposed and to conform with 
sections 75-222 to 75-250, R. R. S. 1943, and with orders, 
rules, and regulations of the commission. Thereupon 
the order revoked applicant’s prior certificate, and, con- 
solidating it with the extended authority, issued a new 
certificate. 

Thereafter protestants filed a motion for rehearing 
upon the grounds that the order of April 7, 1955, was 
arbitrary, unreasonable, and not sustained by the evi- 
dence, but was contrary thereto and contrary to law. 
Hearing thereon was had by the commission on June 1, 
1955, and on June 10, 1955, the motion was overruled. 
Therefrom protestants appealed to this court, assigning 
that for reasons comparable with those contained in 
their motion for rehearing, the order of April 7, 1955, 
authorizing the issuance of the extended certificate of 
public convenience and necessity to applicant, was 
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erroneous. We conclude that the assignment should 
not be sustained. 

In Christensen v. Highway Motor Freight, 158 Neb. 
601, 64 N. W. 2d 99, this court held that: “Courts should 
review or interfere with administrative and legislative 
action of the Nebraska State Railway Commission only 
so far as is necessary to keep it within its jurisdiction 
and protect legal and constitutional rights. 

“The Nebraska State Railway Commission has orig- 
inal jurisdiction and the sole power to grant, amend, 
deny, revoke, or transfer common carrier certificates 
of convenience and necessity and such proceedings are 
administrative and legislative in character. 

“On an appeal to the Supreme Court from an order 
of the Nebraska State Railway Commission, administra- 
tive or legislative in character, the only questions to be 
determined are whether the commission acted within the 
scope of its authority and whether the order complained 
of is reasonable and not arbitrarily made. 

“The burden is on an applicant for a certificate of con- 
venience and necessity to show that the operation under 
the certificate is and will be required by the present or 
future convenience and necessity. 

“In determining the issue of public convenience and 
necessity, controlling questions are whether the opera- 
tion will serve a useful purpose responsive to a public 
demand or need; whether this purpose can or will be 
served as well by existing carriers; and whether it can 
be served by applicant in a specified manner without 
endangering or impairing the operations of existing 
carriers contrary to public interest. 

“The prime object and real purpose of Nebraska State 
Railway Commission control is to secure adequate sus- 
tained service for the public at minimum cost and to pro- 
tect and conserve investments already made for that 
purpose, and in doing so primary consideration must be 
given to the public rather than to individuals.” 

In the light of such rules and others hereinafter dis- 
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cussed, we have examined the record in docket No. 
33882, and summarize the evidence as follows: Appli- 
cant’s original authority was to transport “(a) * * * 
Petroleum products in bulk * * * Between Superior and 
Scottsbluff, Nebraska, on the one hand, and, on the 
other hand, Venango, Big Springs and Lorenzo, and 
points and places located within a territory bounded 
on the west by the. Nebraska-Wyoming state line; on 
the south by US No. 30; on the east by Nebraska No. 
10 to its junction with Nebraska No. 2; thence west via 
Nebraska No. 2 to its junction with Nebraska No. 27; 
thence via Nebraska No. 27 to the Nebraska-South 
Dakota state line, and on the north Nebraska-South 
Dakota state line, including points and places located on 
said boundaries, all over irregular routes. * * * (b) 
Crude oil, between points and places within a 60-mile 
radius of Gurley, Nebraska, over irregular routes.” 

The extended authority granted was transportation 
of “Petroleum products in bulk * * * A. From all pro- 
ducing, refining, distributing and loading points within 
the State of Nebraska as points of origin, to Venango, 
Big Springs, and Lorenzo, and to points and places lo- 
cated within” the identical destination territory as that 
authorized in applicant’s original authority. Also, the 
crude oil territory remained the same as that in appli- 
cant’s original authority. 

Applicant has been successfully engaged in transport- 
ing petroleum and petroleum products in bulk in tank 
trucks in western Nebraska since 1934, and is now con- 
ducting such operations in that field pursuant to its 
certificates issued by the Nebraska State Railway Com- 
mission and the Interstate Commerce Commission. Thus 
applicant is not a new carrier claiming the right to serv- 
ice destination territory not theretofore served by it. 
There is substantial competent evidence that applicant 
is fit, willing, and able to perform the proposed service. 
As a matter of fact, that is conceded by protestants. 
Applicant has terminal facilities and an office at Scotts- 
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bluff where it has adequate equipment and employs 
full-time a bookkeeper office manager, 4 mechanics, 10 
drivers, and a foreman supervisor. Applicant has been 
requested to make many hauls which it was not au- 
thorized to make. It is interested primarily in obtaining 
additional points of origin because of the ever-shifting 
sources of petroleum supply. 

In such respect, new production of oil is now mainly 
in the western quarter of this state, particularly in 
Cheyenne, Kimball, Banner, and Morrill counties, all 
in applicant’s destination territory, but the oil drilling 
territory is rapidly expanding. This is illustrated by 
the fact that without dispute two large oil companies 
planned to drill 160 oil wells in Nebraska during 1954 
and numerous smaller companies would drill wildcat 
wells. Further, the Wyoming-Nebraska Pipe Line Com- 
pany planned in 1954 to build an oil pipe line from 
Cheyenne eastward with terminals at North Platte, Sid- 
ney, and elsewhere in applicant’s destination territory 
from which petroleum products will be transported to 
points therein. 

The branch manager of the California Company, who 
lives at Scottsbluff, appeared as a witness for applicant, 
as authorized by his superiors. He has company re- 
sponsibility for supply, distribution, ordering, collection, 
hiring of transportation facilities, and generally over- 
seeing the operation of its refined petroleum products in 
the portion of western Nebraska involved in this appli- 
cation, the Black Hills area of South Dakota, and the 
eastern edge of Wyoming. He uses motor carriers ex- 
clusively and has used and needs the service of appli- 
cant which has been satisfactory. He was familiar 
with the proposed pipe line, and, when constructed, his 
company intends to expand along the pipe line and 
patronize it, which will require motor carrier service 
from the pipe line terminals to his company’s many 
enumerated jobber destinations in western Nebraska 
and east to Cozad and Kearney. His company contem- 
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plates also a future need for common carrier service for 
transportation of petroleum products from Chadron and 
Scottsbluff. For such reasons, his company needs a 
western motor carrier with broad authority, and because 
of such need, supported the application. He testified 
that protestants never had solicited any business from 
him or contacted him, and had never transported petrol- 
eum products for his company in his field of operations. 
The same was true of Transit, Inc., who intervened 
herein but did not appeal to this court. He testified that 
his company was interested primarily in being able to 
secure adequate transportation services, but admitted 
that he listened to the wishes of the company’s jobbers 
in that respect. 

The wholesale representative and general manager 
for Skelly Oil Company at Scottsbluff also testified as a 
witness for applicant. His territory was all of western 
Nebraska as far east as Valentine on the north and 
Gothenburg on the south going east. Only a small por- 
tion of such territory was outside of applicant’s destina- 
tion territory. His company has used applicant’s trans- 
portation service interstate since 1949, which has been 
satisfactory. When the pipe line is constructed, his 
company will require that service for intrastate trans- 
portation from the pipe line terminals to its jobbers at 
North Platte, Ogallala, Brule, Chappell, Sidney, Kim- 
ball, Gurley, Bayard, Scottsbluff, Minatare, Chadron, 
Alliance, Broadwater, and Oshkosh, all in applicant’s 
destination territory. His company also has a program 
of expansion in western Nebraska. He has never used 
and has never been solicited to use the services of pro- 
testants in his territory, and knew only of their serv- 
ices in eastern Nebraska. He also testified that his 
company was primarily interested in having adequate 
transportation service by any person who would satis- 
factorily perform it. 

On the other hand, protestant Wheeler has authority 
to transport petroleum products in bulk “From all pro- 
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ducing, refining and loading points in Nebraska, on the 
one hand, and, on the other hand, all points and places 
within a 175-mile radius of Platte Center, Nebraska, as 
points of destination, and return of rejected shipments, 
over irregular routes.” In that respect, a small part of 
his destination territory concurrently overlaps appli- 
cant’s existing destination territory, which was not ex- 
tended. Wheeler serves no points of origin west there- 
of. He maintains a terminal at Genoa and a driver’s 
home office at Madison, and serves intrastate from 
Superior and Omaha. If the pipe line terminal was 
constructed at North Platte, he would, if necessary, 
maintain terminal facilities, acquire additional equip- 
ment, and seek transportation therefrom. Assuming 
for purposes of argument only that the commission gave 
no consideration to the authority of Wheeler, it would 
make no difference in this case. Under his present au- 
thority, he has not and could not render any service 
west of his destination territory. Because his destina- 
tion territory concurrently overlaps only a small portion 
of applicant’s destination territory, he could, if necessary, 
provide such a small part of the proposed service that 
it would be of little benefit to the public and little if 
any detriment to him. In other words, this is not a 
case wherein applicant was a newcomer in an authorized 
field already occupied by Wheeler. 

Transit, Inc., which has intrastate authority to trans- 
port petroleum products in bulk from all refining, dis- 
tributing, and loading points in Nebraska to all points 
within a 300-mile radius of Palisade, intervened, and its 
traffic manager testified in its behalf in this proceed- 
ing, but such intervenor did not appeal or make any 
appearance in this court. Further, he gave no evidence 
which could be helpful to protestants who did appeal. 
It has land upon which it could construct terminal fa- 
cilities at Fairmont, but business did not warrant con- 
struction there. If sufficient volume of profitable traf- 
fic developed after construction of the pipe line, it would 
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be glad to construct a terminal at North Platte or Sid- 
eny, but had made no plans to do so. His company had 
no terminal facilities or relay points west of U. S. 
Highway No. 183. It had never served the refinery at 
Scottsbluff within the last 3 years, and has never pro- 
vided service from the Chadron refinery. His company 
has never been in competition with applicant, but he 
thought that it would be if the extension were granted. 

On the other hand, Doher offered no testimony in 
this proceeding. He did testify in the order to show 
cause and transfer application, docket No. 33883, here- 
inafter discussed. Conceding for purpose of argument 
only that his testimony could be properly considered 
in this proceeding, it would not change the result. The 
extent of his authority is not only equivocal but in 
fact is in litigation in this court and cannot yet be ascer- 
tained. His original authority was from all producing, 
refining, and distributing: points in Nebraska to places 
within a 50-mile radius of Omaha and a 50-mile radius 
of Lincoln. He claims to have solicited business in 
western Nebraska, but there is no competent evidence 
that in recent years he ever operated in that territory. 
He operates only five units, but in the event the pipe 
line is constructed at North Platte and his supplemental 
extended authority is given validity, he would be willing, 
if needed, to purchase equipment and conduct transporta- 
tion from it. 

Peake has headquarters at Chester with relay points 
at Falls City, Wahoo, and York. He has statewide 
intrastate authority to transport petroleum and petrol- 
eum products in bulk in tank trucks. The record dis- 
closes that he has provided some limited service to a 
few points in the east end of applicant’s destination 
territory, but he maintains no terminals or relay points 
in western Nebraska, and most of his business orig- 
inates in Omaha and terminates east of U. S. Highway 
No. 183, without any appreciable competition with ap- 
plicant. If terminals are opened west thereof and 
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business conditions demanded it, he intended to ac- 
quire terminal facilities and equipment and solicit the 
traffic. 

In In re Application of Canada, 154 Neb. 256, 47 
N. W. 2d 507, relied upon by protestants, the order of 
the commission increased the specific scope of appli- 
cant’s destination area where adequate and satisfactory 
transportation service already existed. In that opinion 
we said: “The question of the adequacy of service of 
existing carriers is implicit in the issue of whether or 
not convenience and necessity demand the service of 
an additional carrier in the field. Obviously the ex- 
istence of an adequate and satisfactory service by motor 
carriers already in the area is complete negation of a 
public need and demand for added service by another 
carrier.” (Italics supplied.) The converse thereof ex- 
ists in the case at bar. Herein, applicant’s existing 
destination area has not been enlarged and it is terri- 
tory which has been theretofore satisfactorily served by 
applicant in a field not occupied by or adequately and 
satisfactorily served by protestants. A small portion of 
such territory has been served at times few in number 
by two protestants who never have actually occupied 
applicant’s field of destination but would do so if future 
business then made it necessary and profitable. 

As recently as Dalton v. Kinney, 160 Neb. 516, 70 
N. W. 2d 464, this court used language applicable here 
when we said: “In this instance there appears no order 
of the commission requiring the existing carriers to pro- 
vide adequate service. Such an order was not required 
for here the certified carriers able to render adequate 
service clearly indicated an unwillingness to furnish 
the required service except under conditions as to time 
of service, cost, and adequacy which the carriers de- 
sired to control or unless otherwise they could find as- 
surance of profitable operations. The commission ac- 
cepted the alternative and issued a certificate to an 
applicant found, and shown without dispute, to be fit, 
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willing, and able properly to perform the service re- 
quired by the shipping public. Its decision in this 
regard cannot be held to be unreasonable or arbitrary.” 

For reasons heretofore stated, we conclude that the 
order of the commission in docket No. 33882, which ex- 
tended applicant’s points of origin, was not arbitrary 
or unreasonable. Therefore, it should be and hereby 
is affirmed, with all costs taxed to protestants. 

We turn then to docket No. 33883. In that regard, 
on February 4, 1954, Earl Houk, doing business as 
Western Nebraska Transport Service, filed application 
No. M-10364 with the commission seeking to acquire 
the operating rights and authority of Earl Houk and 
Frank Woodrow, doing business as Western Transport 
Service, which authority had been granted in application 
No. M-6859, supplement 2. 

On July 14, 1954, Wheeler, Peake, and Doher filed 
written protests upon grounds identical in effect with 
those contained in their protests filed in docket No. 33882, 
heretofore disposed of. They also filed an application 
for an order to show cause and a petition in intervention 
in support thereof, alleging that the certificate held by 
Earl Houk and Frank Woodrow, doing business as West- 
ern Transport Service, was dormant and should be can- 
celled for failure to conduct operations within the scope 
of their authority and in violation of orders, rules, and 
regulations of the commission and the Motor Carrier Act. 

Due notice was given, and thereafter on July 27, 1954, 
a hearing was had upon the application and order to 
show cause. Thereafter, on December 3, 1954, a con- 
solidated report of the examiner recommended: (1) That 
the order to show cause should be vacated; and (2) that 
the transfer application should be granted. In the light 
of authorities cited and evidence received, the examiner 
found that there had not been any willful failure to 
perform the services authorized; that the certificate of 
Earl Houk and Frank Woodrow, doing business as West- 
ern Transport Service, had not become dormant by in- 
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activity; that applicant was fit, willing, and able to per- 
form the services; and that the proposed transfer of the 
certificate, being consistent with public interest, should 
be granted. 

On December 9, 1954, protestants filed exceptions to 
the report of the examiner upon the ground that it was 
not sustained by the evidence but was contrary thereto 
and contrary to law. On April 7, 1955, after hearing 
thereon, the commission entered a consolidated order 
overruling protestant’s exceptions to the examiner’s 
report, and approved it as modified. 

Thereafter, protestants filed a motion for rehearing 
upon the ground that the order of April 7, 1955, afore- 
said, was not sustained by the evidence but was contrary 
thereto and contrary to law. After hearing thereon, the 
motion was overruled on June 10, 1955, and protestants 
appealed to this court assigning that the vacation of the 
order to show cause was arbitrary and unreasonable, 
and that the transfer of the certificate was void, unrea- 
sonable, arbitrary, and contrary to law, because it was 
issued without notice and hearing as required by sec- 
tion 75-240.02, R. S. Supp., 1955. We conclude that the 
assignment has no merit. 

Section 75-240.02, R. S. Supp., 1955, provides in part: 
“Approval of such transfer * * * either in whole or in 
part, may be given, only upon findings by the commis- 
sion, after notice and hearing, that such transfer * * * 
will be consistent with the public interest, will not un- 
duly restrict competition and that the applicant trans- 
feree * * * is fit, willing, and able to properly perform 
the service proposed; Provided, that if any of the cer- 
tificates * * * proposed to be transferred * * * are dor- 
mant, the commission may approve an application of 
transfer * * * of any such certificates * * * only upon 
the basis of proof of and a finding that the transfer * * * 
of such certificates * * * is or will be required by the 
present and future public convenience and necessity, in 
the same manner as provided in section 75-230; and pro- 
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vided further, that if the proposed transfer * * * of any 
such certificates * * * will permit or result in a new or 
different service or operation as to territorial scope than 
that which is or may be rendered or engaged in by the 
transferor * * * or * * * will tend to enlarge competition 
over that then existing, the commission may approve such 
an application for transfer * * * only upon the basis of 
proof of and a finding that the proposed transfer * * * of 
the certificates * * * is or will be required by the present 
and future public convenience and necessity, in the 
same manner as provided in section 75-230.” 

In that connection, the record discloses that at the 
time of the hearing by the examiner on transfer applica- 
tion No. M-10364 and the order to show cause filed there- 
in by protestants, no order had yet been entered by the 
commission although notice and full hearing had been 
had upon extension application No. M-6859, supplement 
3, docket No. 33882, heretofore disposed of. Therefore, 
at the opening of the hearing by the examiner on trans- 
fer application No. M-10364 and the order to show cause 
therein, counsel for applicant moved that the extended 
authority, if any such was granted as a result of exten- 
sion application No. M-6859, supplement 3, should “be 
included in the transfer of the authority in the docket 
now in hearing.” 

Thereat, counsel for protestants, who had due notice 
of such hearing and were present thereat, objected but 
did so only upon the stated ground that the “order to 
show cause could not go against an application which has 
not been granted. And that will have to stand solely 
upon its own merits. I realize, of course, the Examiner 
can’t rule on it at this time. I suggest that he reserve 
the ruling on it. I don’t know how he could possibly 
rule on it if they deny it.” Thereupon the examiner 
took applicant’s motion under advisement, but the record 
discloses that throughout the proceedings full inquiry 
was made by all the parties with regard to the transfer 
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of the proposed extension authority without any objec- 
tion by protestants. 

The consolidated order of the commission overruled 
exceptions to the examiner’s report, but modified same 
by including and consolidating therein the extended 
authority granted by the commission in application No. 
M-6859, supplement 3, docket No. 33882 herein. The 
order recited that protestants had notice and appeared 
at the hearing in opposition to both the extension and 
transfer applications. It pointed out that it had been 
the policy of the commission to revoke operating rights 
held by an applicant for an extension and to consolidate 
the authority contained therein with the additional au- 
thority granted when such operating rights were mutu- 
ally and necessarily interdependent. Therefore, the au- 
thority in application No. M-6859, supplement 2, was re- 
voked and cancelled, and a consolidated certificate of 
public convenience and necessity was issued to applicant, 
including the extended authority theretofore granted in 
application No. M-6859, supplement 3. The commission 
indicated in the order that to do otherwise would nullify 
the order granting the extension, which was predicated 
on a finding that such service was required by present 
and future public convenience and necessity, and violate 
the very purpose for which the applications were filed 
and hearing was had whereat, after due notice, protes- 
tants had appeared and fully presented their objections. 
The commission’s order vacated the order to show cause, 
cancelled transferor’s original certificate, transferred 
the consolidated authority, and issued a new certificate 
upon findings that applicant was fit, willing, and able 
properly to perform the service and conform to the pro- 
visions of sections 75-222 to 75-250, R. R. S. 1943, and with 
the rules and regulations of the commission; and that the 
proposed acquisition would be consistent with the public 
interest and would not unduly restrict competition or 
result in a new or different service or operation as con- 
cerns territorial scope. 
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The record supports, and in fact it is conceded, that ap- 
plicant was fit, willing, and able to perform the extended 
service, and we have already affirmatively disposed of 
the questions of present and future public convenience 
and necessity, public interest, competition, and type of 
service as concerns territorial scope. There remain then 
only the questions of notice and dormancy raised by pro- 
testants in this proceeding. 

With regard to the question of notice, it is clear of 
course that notice and hearing is required by section 75- 
240.02, R. S. Supp., 1955. It is equally clear that In re 
Application of Richling, 154 Neb. 108, 47 N. W. 2d 413, 
relied upon by protestants, which involved an’ex parte 
order entered without any notice to interested parties, 
has no application or controlling force here. In this 
proceeding protestants actually had notice and subse- 
quently appeared at the hearing wherein their objections 
were fully presented and considered. To require any 
further notice and hearing would be a futile gesture. Pro- 
testants’ contention with regard to want of notice has no 
merit. 

Section 75-238, R. R. S. 1943, provides in part: “Any 
such * * * certificate may * * * upon complaint or on 
the commission’s own initiative, after notice and hearing, 
be suspended, changed or revoked in whole or in part, 
for willful failure to comply with any of the provisions 
of sections 75-222 to 75-250, or with any lawful order, 
rule or regulation of the commission promulgated there- 
under, or with any term, condition or limitation of such 
* * * certificate.” 

This court has held that: “Where there is competent 
evidence which, if believed, is sufficient to sustain the 
finding of the railway commission that a willful failure 
to comply with any lawful order of the commission or 
with any lawful term, condition, or limitation of a per- 
mit or certificate of convenience and necessity issued 
by it had occurred, an order based on such finding is not 
unreasonable or arbitrary. 
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“The term ‘willful failure,’ as used in section 75-238, 
R. R. S. 1943, is such behavior through acts of commission 
or omission which justifies a belief that there was an in- 
tent entering into and characterizing the failure com- 
plained of.” Schmunk v. West Nebraska Express, 159 
Neb. 134, 65 N. W. 2d 386. See, also, Abler Transfer Co. 
v. Lyon, 161 Neb. 378, 73 N. W. 2d 667; In re Application 
of Resler, 154 Neb. 624, 48 N. W. 2d 718; Union Transfer 
Co. v. Bee Line Motor Freight, 150 Neb. 280, 34 N. W. 
2d 363. © 

Conversely, by analogy from such authorities, it was 
not arbitrary and.unreasonable for the commission to 
conclude that transferor’s certificate of convenience and 
necessity was not dormant and had not been abandoned 
when it was shown by competent evidence, as appears. in 
this case, that the transferor held itself out to render the 
authorized ‘service, owned and operated adequate motor 
truck equipment, maintained terminal facilities, solicited 
business, actually performed satisfactory service in the 
territory assigned, and had not willfully failed to comply 
with the provisions of sections 75-222 to 75-250, R. R. S. 
1943, or with any lawful order, rule, or regulation of the 
commission or any term, condition, or limitation of its 
certificate. 

In that regard, protestants argued that the applicant 
transferor, as a partnership, owned no motor truck equip- 
ment, performed no services, failed to solicit new busi- 
ness, and did not hold itself out to the public to render 
service. Such contention has no merit because the cer- 
tificate to be transferred was not issued to the partner- 
ship but was issued to Earl Houk and Frank Woodrow, 
doing business as Western Transport Service. The truck- 
ing equipment was actually owned by the individuals 
and leased to the partnership with commission approval. 
The operations were conducted by the individuals under 
the trade name of Western Transport Service, and the 
operations, as well as the books and records thereof, 
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were regularly inspected by officials of the commission 
who registered no complaint. 

Protestants also argued that the operations conducted 
by transferor were either exempt under the Motor Car- 
rier Act or were movements in interstate commerce. In 
that respect, a large portion of transferor’s services or- 
iginated at some points in Scottsbluff with destination 
at some other points in Scottsbluff or vicinity. In such 
respect, protestants argued that, as provided by section 
75-224, R. R. S. 1943, such operations within that city 
and vicinity were exempt from the operation of sections 
75-222 to 75-250, R. R. S. 1943, and, not being required 
to have a certificate to so operate, it could not be held 
that applicant transferor had operated pursuant to its 
certificate. Such contention is not only based upon false 
logic but also overlooks the fact that transferor had a 
certificate and thereunder solicited and held itself out 
to perform service, and, as shown by the record, actually 
rendered services from Scottsbluff to other points in its 
destination territory when opportunity was afforded. 

On the other hand, a large portion of transferor’s serv- 
ice was from Grant lease at Harrisburg, Nebraska, to 
Enders station, about 10 miles south of Kimball, Ne- 
braska, and from Henshaw lease at Harrisburg to Enders 
station for the Platte pipe line transmission. Contrary 
to protestants’ contention, the record in this proceeding 
shows by affirmative testimony that such operations 
were intrastate, being from points in Nebraska to points 
in Nebraska, and no authority is cited by protestants 
which would require a conclusion that they were inter- 
state. In any event, under the circumstances in this 
record, transferor held an interstate certificate and the 
result would be the same. 

For reasons heretofore stated, we conclude that the 
order of the commission in docket No. 33883, which va- 
cated the order to show cause and transferred the ex- 
tended authority to applicant, was not arbitrary and un- 
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reasonable. It should be and hereby is affirmed, with 
all costs taxed to protestants. 
AFFIRMED. 


CLARENCE H, BENEDICT, APPELLEE, v. ANDREW ANDERSEN, 


APPELLANT. 
77 N. W. 2d 320 


Filed June 1, 1956. No. 33930. 


1. Trial. In determining the sufficiency of evidence to sustain 
a verdict, the evidence must be considered most favorably to 
the successful party, any controverted fact must be resolved in 
his favor, and he must have the benefit of the inferences reason- 
ably deducible from the evidence. 

2. Automobiles: Negligence. When one, being in a place of safety, 
sees and is aware of the approach of a moving vehicle in close 
proximity to him, suddenly moves from the place of safety into 
the path of such vehicle and is struck, his own conduct consti- 
tutes contributory negligence more than slight in degree, as a 
matter of law, and precludes recovery. 

The doctrine of the last clear chance does not 

apply where the negligence of the injured party is contempo- 

raneous and active up to the moment of an accident, and thus 
contributed to cause the accident. 


APPEAL from the district court for Douglas County: 
Witiiam A. Day, JupcE. Reversed and remanded with 
directions, 


Fraser, Connolly, Crofoot & Wenstrand and Robert G. 
Fraser, for appellant. 


Gross, Welch, Vinardi & Kauffman, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.Laucu, JJ. 


YEAGER, J. 

This is an action for damages for personal injuries, 
and hospital and medical expenses, by Clarence H. 
Benedict, plaintiff and appellee, against Andrew Ander- 
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sen, defendant and appellant, on account of alleged 
negligence of the defendant. 

The action was tried to a jury. A verdict was re- 
turned in favor of plaintiff for $11,109.80. Judgment 
was rendered on the verdict. Thereafter in due time 
an alternative motion for new trial or for judgment 
notwithstanding the verdict was filed by the defendant. 
This motion was overruled. From the judgment and 
the order overruling the alternative motion for new trial 
or for judgment notwithstanding the verdict the de- 
fendant has appealed. 

As ground for action, to the extent necessary to set 
it forth herein, the plaintiff. pleaded in his petition that 
at or about 12:10 a. m., on or about August 10, 1953, 
he was walking in an easterly direction on a graveled 
road known as Harrison Street at a point about three- 
fourths of a mile south of Ralston, Nebraska; that he 
reached Eighty-fourth Street which is a traveled high- 
way; and that at the time he did so the defendant who 
was driving a Ford automobile in a northerly direction 
on Kighty-fourth Street, negligently, carelessly, and 
recklessly drove the automobile so as to strike plaintiff 
causing serious and permanent injuries. Numerous 
grounds of negligence were alleged but in the light of 
the record only the following require mention here: 
That the defendant failed to keep a proper lookout for 
pedestrians at Eighty-fourth and Harrison Streets; that 
he failed to keep his automobile under proper control; 
that he failed to swerve his automobile in time to avoid 
striking the plaintiff; and that he failed to yield the 
right-of-way. 

It should be noted here that there is a variance between 
plaintiff's petition and his proof as to the direction he 
was moving at the time he was struck. The petition 
states that he was moving in an easterly direction 
whereas his proof is that he was moving in a northerly 
direction. Plaintiff’s pleaded theory instead of his proved 
theory was submitted by the instructions. Plaintiff did 
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not amend or seek to amend his petition to conform to 
the proof. No objection was taken to the variance on 
the trial. No controlling significance will therefore be 
attached to it here. It is mentioned only in order that 
confusion may not flow from a comparison of the evi- 
dence hereinafter to be considered with plaintiff’s cause 
of action as pleaded in his petition. 

To the petition the defendant filed an answer. To 
the extent necessary to review it herein the defendant 
admitted the occurrence, its approximate location, and 
that plaintiff sustained injuries. He denied that he was 
guilty of negligence. Affirmatively it was pleaded that 
the accident came about by reason of negligence on 
the part of plaintiff in that he negligently and in dis- 
regard of his own safety walked from a place of safety 
diagonally in a southeasterly direction near the inter- 
section of Eighty-fourth and Harrison Streets into the 
lane in which defendant was properly driving and was 
on that account struck by defendant’s automobile. 

For reply the plaintiff filed a general denial. Further 
replying it was pleaded that even if the plaintiff was 
guilty of contributory negligence still the defendant 
in the exercise of ordinary care could have avoided the 
accident and therefore the defense of contributory negli- 
gence was not available to the defendant. 

By assignments of error the defendant asserts numer- 
ous grounds for reversal of the judgment of the district 
court. The one requiring first consideration is that he 
was entitled to have his motion for judgment notwith- 
standing the verdict sustained. The determination upon 
this assignment must depend upon the evidence of the 
plaintiff with the reasonable inferences to be drawn 
therefrom viewed in the light most favorable to him, 
together with the evidence of the defendant, if any, 
tending to support plaintiff’s position with the reason- 
able inferences to be drawn therefrom also in the light 
most favorable to the plaintiff. 

It is the rule that in determining the sufficiency of 
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evidence to sustain a verdict, the evidence must be con- 
sidered most favorably to the successful party, any con- 
troverted fact must be resolved in his favor, and he 
must have the benefit of the inferences reasonably de- 
ducible from the evidence. Bolio v. Scholting, 152 Neb. 
588, 41 N. W. 2d 913; Taylor v. J. M. McDonald Co., 
156 Neb. 437, 56 N. W. 2d 610; Dyer v. Ilg, 156 Neb. 
568, 57 N. W. 2d 84; Horton v. Maruska, 158 Neb. 723, 
64 N. W. 2d 734; Granger v. Byrne, 160 Neb. 10, 69 N. 
W. 2d 293. 

‘The evidence discloses that Eighty-fourth Street at 
the location involved here is a highway outside any 
village or city limits. It extends northward from Papil- 
lion, Nebraska, to Ralston, Nebraska. It has a hard sur- 
face referred to as black-top. The paved width is about 
20 feet. It has two lanes, one for northbound and one 
for southbound vehicular traffic. Harrison Street is a 
highway extending east and west. Its surface is gravel. 
It has lanes for eastbound and westbound traffic. The 
width of the driving area is also about 20 feet or a 
little more. These two highways intersect at a distance 
estimated by different witnesses at from one-fourth to 
three-fourths of a mile south of the west side of Ralston. 

The plaintiff testified substantially that on the night 
in question he was taken in an automobile by two un- 
known men to a point about one and one-half blocks 
west of the intersection of Eighty-fourth and Harrison 
Streets where he was robbed, after which the two men 
departed in the automobile and left him in that location. 
He further testified that after he was so left he walked 
eastward to Eighty-fourth Street, then southward for 
about two blocks when he turned and walked north 
just off the east edge of the paving or black-top on 
Eighty-fourth Street; that he observed an automobile 
coming from the south on Eighty-fourth Street, which 
as it turned out was the automobile owned and operated 
by the defendant; that he was at or near the intersection 
of Eighty-fourth and Harrison Streets when he saw the 
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automobile in question; and that in an attempt to cause 
it to stop he stepped with his left foot out onto the 
pavement, waved his right hand, and was struck. From 
this time on he had no recollection of what occurred for 
several weeks. 

The evidence discloses that after this collision the 
plaintiff was prone near the center of Harrison Street 
and according to estimates of witnesses from 4 to 15 
feet east of the east edge of the black-top in Eighty- 
fourth Street, and the defendant’s automobile came to 
rest headed north about even with the south edge of 
Harrison Street and according to the testimony of the 
defendant with the right wheels off and the left wheels 
on the black-top. 

There is no other direct testimony as to how the acci- 
dent came about except that of the defendant. There 
is nothing in this which directly or by inference sup- 
ports the testimony of the plaintiff. His version, which 
conforms to the description by plaintiff of his movements 
as contained in his petition, is, in brief detail, that he 
was traveling northward on his right side of the highway 
at from 40 to 41 miles an hour when he saw the plain- 
tiff moving from the west side of Eighty-fourth Street 
in a southeasterly direction toward the east side waving 
his hands; that defendant took his foot off the gas and 
sounded his horn; that the plaintiff stopped momentarily 
at about the center of Eighty-fourth Street and then 
stepped directly into the path of the automobile; and 
that the defendant applied his brakes but was unable 
to stop without striking the plaintiff. 

The only evidence other than the testimony of the 
plaintiff from which any inference as to causation may 
be drawn is evidence of marks on the highway and 
the position of defendant’s automobile after the accident. 

As pointed out the evidence of the defendant dis- 
closes that the right wheels of the automobile were off 
the black-top to the east. An estimate given was that 
the automobile was about half off and half on the black- 
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top. There is testimony that there was a tire mark 
extending southward from the left front wheel for a 
distance of 54 feet. There is no apparent contention 
that this mark was not made by the wheel or wheels 
of defendant’s automobile as a result of the application 
of brakes. This testimony is visually supported by a 
photographic exhibit which is in evidence. This ex- 
hibit discloses the described tire mark. It also discloses 
a practically parallel tire mark to the right. The two 
marks together disclose that the brakes were applied 
while the defendant’s automobile was in its proper 
driving lane and entirely on the black-top. It appears 
that with the application of brakes the automobile 
swerved to the right, thus in probability causing its 
right side to leave the black-top to the east. 

It appears that a reasonable inference related to this 
accident which may be drawn from this evidence is that 
the defendant saw the plaintiff on the highway in front 
of him and that he was unable to stop in time to avoid 
striking the plaintiff. This substantially is the expla- 
nation given by the defendant. Any contrary inference 
would be but speculation and conjecture. 

It is difficult to see in the light of the evidence, under 
the evidentiary theory of either the plaintiff or the 
defendant, how it may be said that the defendant was 
guilty of negligence. On his own evidence the plain- 
tiff observed the defendant coming along the highway. 
There is no evidence that defendant was not moving 
in a proper manner and at a proper speed. In the light 
of this observation plaintiff voluntarily placed himself 
in the path of the automobile. There is no evidence 
from which a reasonable inference could flow that the 
defendant had time and opportunity in the exercise of 
ordinary care to avoid the accident. On the evidence 
of the defendant coupled with the evidence of plain- 
tiff it appears that plaintiff saw the approach of the 
automobile and stepped into its path under circum- 
stances which did not allow the defendant time and 
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opportunity in the exercise of ordinary care to avoid 
the accident. 

Assuming however that the defendant was shown to 
be guilty of negligence it must be said that the plain- 
tiff may not recover in this case, and accordingly, the 
defendant’s motion for judgment notwithstanding the 
verdict should have been sustained. 

Immediately prior to the accident in this case, on the 
evidentiary theory of either or both of the parties, the 
plaintiff was in a place of safety and was aware of the 
approach of the defendant’s automobile, and despite 
this he suddenly moved from his place of safety into 
the path of defendant’s automobile. 

The legal principle applicable to this situation is 
stated in Hughes v. Omaha & C. B. St. Ry. Co., 143 Neb. 
47,8 N. W. 2d 509, as follows: ‘When one, being in a 
place of safety, sees and is aware of the approach of a 
moving vehicle in close proximity to him, suddenly 
moves from the place of safety into the path of such ve- 
hicle and is struck, his own conduct constitutes con- 
tributory negligence more than slight in degree, as a 
matter of law, and precludes recovery.” See, also, Gade 
v. Carlson, 154 Neb. 710, 48 N. W. 2d 727; Davis v. Den- 
nert, ante p. 65, 75 N. W. 2d 112. 

Under such circumstances a party may not recover on 
the ground that the other party had a last clear chance 
to avoid striking him. The rule is as follows: ‘The doc- 
trine of the last clear chance does not apply where the 
negligence of the injured party is contemporaneous and 
active up to the very moment of an accident, and thus 
contributed to cause the accident.” Hughes v. Omaha 
& C. B, St. Ry. Co., supra. 

Under these rules the plaintiff is barred from a re- 
covery by reason of his own contributory negligence 
which as a matter of law was more than slight. This 
conclusion renders unnecessary a consideration of any 
of the other assignments of error. 

The judgment of the district court is reversed and 
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the cause remanded with directions to render judg- 
ment notwithstanding the verdict in favor of defend- 
ant and against the plaintiff. 

REVERSED AND REMANDED WITH DIRECTIONS. 


GEORGE D,. WENDEL, APPELLANT, v. MELVIN CARLSON, 


APPELLEE. 
17 N. W. 2d 212 


Filed June 1, 1956. No. 33972. 


1. Negligence. If contributory negligence is relied upon by de- 
fendant as an affirmative defense, the burden is upon him to 
prove it by a preponderance of the evidence pertinent to that 
issue, and such burden does not shift during the trial of the 
case. However, if the evidence adduced by plaintiff tends to 
prove that issue, defendant is entitled to the benefit thereof. 

2. Trial. A motion for directed verdict or its equivalent must, for 
purpose of decision thereon, be treated as an admission of the 
truth of all competent evidence submitted on behalf of the 
party against whom the motion is directed. Such party is en- 
titled to have every controverted fact resolved in his favor 
and to have the benefit of every inference that can reasonably 
be deduced from the evidence. 

38. Automobiles: Negligence. The driver of an automobile entering 
an intersection of two streets or highways is obligated to look 
for approaching cars and to see those within that radius which 
denotes the limit of danger. 

A motorist entering an intersection from the 

right is in a favored position and has the right-of-way, other 

things being equal, but such fact does not do away with the 
duty of the driver of the favored car to exercise ordinary care 
to avoid an accident. 

The failure of the driver of an automobile, 

upon approaching an intersection, to look in the direction from 

which another automobile is approaching, where, by looking, 
he could see: and avoid the collision that resulted, is more than 
slight negligence, as a matter of law, and defeats recovery. 


‘AppEAL from the district court for Dixon County: 
AuFreD D. Raun, Jupce. Affirmed. 


Mark J. Ryan and Verzani & Verzani, for appellant. 
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Deutsch & Jewell and C. M. Kingsbury, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiff, George D. Wendel, brought this action against 
defendant, Melvin Carlson, seeking to recover damages 
for personal injuries alleged to have been proximately 
caused by negligence of defendant when a Ford truck 
driven by defendant from the west and a borrowed 
Chevrolet car driven by plaintiff from the south, col- 
lided at an intersection of county roads. Defendant 
traversed the allegations of plaintiff’s petition by answer 
and cross-petition, denying generally and alleging that 
while driving at a lawful speed, defendant entered the 
intersection first and had traveled almost the entire 
width thereof‘on his right side when plaintiff negligently 
drove his car into the intersection against defendant’s 
truck, proximately causing damages thereto and per- 
sonal injuries to defendant. Defendant prayed for dis- 
missal of plaintiff’s action and judgment for damages. 

Upon trial to a jury, and at conclusion of plaintiff’s 
evidence, defendant moved for a directed verdict in 
favor of defendant and against plaintiff on his petition, 
upon the grounds that the evidence was insufficient to 
sustain a verdict for plaintiff, and that plaintiff was 
guilty of more than slight negligence directly and proxi- 
mately contributing to the accident, which as a matter of 
law precluded his recovery. Thereupon the trial court 
sustained defendant’s motion to direct a verdict, which 
found in favor of defendant and against plaintiff on 
his petition and against defendant on his cross-petition. 
Judgment was rendered accordingly. Thereafter, plain- 
tiff’s motion for new trial was overruled and he appealed, 
assigning in effect that the verdict and judgment in 
favor of defendant were contrary to the evidence and 
law. We conclude that the assignment should not be 
sustained. 
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Summarized, the material and relevant evidence ad- 
duced in plaintiff’s behalf was as follows: The accident 
occurred about 7 a. m., November 4, 1954. It was a 
clear morning with the sun just coming up. The graded 
and graveled road, running north and south, was 22 
feet wide from shoulder to shoulder. The road run- 
ning east and west was 20 feet wide from shoulder to 
shoulder and graveled up to a short distance east of 
the intersection. From an examination of skid marks 
and glass on the graveled intersection, it appeared that 
the collision occurred on the east line of the north and 
south road about 10 feet south of the north line of 
the east and west road. At that point, which was evi- 
dently in the east central portion of the intersection, 
the right front corner of defendant’s truck collided with 
the left front wheel of plaintiff’s car with damage con- 
tinuing back to the left front door. After the collision, 
both the truck and car stopped, headed north. Defend- 
ant’s truck was lying on its right side in the east ditch, 
and plaintiff’s car still stood upright on its four wheels, 
4 or 5 feet east of the truck where plaintiff’s car had 
pushed over the corner brace fence post at the north- 
east corner of the intersection. 

As plaintiff approached the intersection with which 
he was very familiar, he was driving from the south 
toward the north on the right side of the road at a 
speed of between 30 and 35 miles an hour. Admittedly, 
plaintiff had a clear view and could have seen any 
cars approaching the intersection from either his right 
or left for about a quarter of a mile. However, he first 
testified that as he approached the intersection he looked 
right and straight ahead, maybe a little bit to the left, 
but he later positively testified that he only looked to 
his right and never looked to his left at any time. 
Plaintiff admitted that if he had looked, he could have 
seen defendant’s truck approaching from his left and 
avoided the collision, but plaintiff never looked in that 
direction and never did see defendant’s truck. Further, 
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plaintiff only remembered just going over to the intersec- 
tion. _He did not remember entering the intersection, and 
did not even see the impact or know in what part of 
the intersection the collision occurred. 

In the light of such evidence, the question for deter- 
mination is whether or not plaintiff was guilty of con- 
tributory negligence more than slight as a matter of law 
which barred his recovery. We conclude that he was. 
Authorities relied upon by plaintiff are clearly dis- 
tinguishable both upon the facts and applicable con- 
trolling rules of law. To discuss them at length here 
would serve no useful purpose. 

In that regard, it is elementary that if contributory 
negligence is relied upon by defendant as an affirma- 
tive defense, the burden is upon him to prove it by a 
preponderance of the evidence pertinent to that issue, 
and such burden does not shift during the trial of the 
case. However, if the evidence adduced by plaintiff 
tends to prove that issue, defendant is entitled to the 
benefit thereof. 

In Evans v. Messick, 158 Neb. 485, 63 N. W. 2d 491, 
this court held: “A motion for directed verdict or its 
equivalent must, for purpose of decision thereon, be 
treated as an admission of the truth of all competent 
evidence submitted on behalf of the party against whom 
the motion is directed. Such party is entitled to have 
every controverted fact resolved in his favor and to 
have the benefit of every inference that can reasonably 
be deduced from the evidence. 

“The driver of an automobile entering an intersection 
of two streets or highways is obligated to look for ap- 
proaching cars and to see those within that radius which 
denotes the limit of danger. 

“A motorist entering an intersection from the right 
is in a favored position and has the right-of-way, other 
things being equal, but such fact does not do away with 
the duty of the driver of the favored car to exercise 
ordinary care to avoid an accident. : 
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“The failure of the driver of an automobile, upon 
approaching an intersection, to look in the direction 
from which another automobile is approaching, where, 
by looking he could see and avoid the collision that re- 
sulted, is more than slight negligence, as a matter of 
law, and defeats recovery.” See, also, Nelson v. Plautz, 
130 Neb. 641, 265 N. W. 885; Parsons v. Cooperman, 
161 Neb. 292, 73 N. W. 2d 235. Such rules are applicable 
and controlling here. 

For reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. All costs are taxed to plaintiff. 

AFFIRMED. 


Evert L. ULDRICH, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
77 N. W. 2d 305 


Filed June 1, 1956. No. 33973. 


1. Criminal Law. The word “or,” when used not to connect two 
distinct facts of different natures, but to characterize and in- 
clude two or more phases of the same fact, attended with the 
same result, states but a single ground, and not the alternative. 

2. Criminal Law: Automobiles. Section 39-727, R. S. Supp., 1955, 
defines one crime. 

3. Automobiles: Intoxicating Liquors. The phrase “under the in- 
fluence of alcoholic liquor” as used in section 39-727, R. S. Supp., 
1955, is substantially synonymous with “intoxicated,” “intoxica- 
tion,” or “drunkenness,” and with “in an intoxicated condition” 
and “in a drunken or partly drunken condition.” 

An instruction that a person is “under the 
influence of alcoholic liquor if such person is under the influence 
of intoxicating liquor to such an extent as to have lost to an 
appreciable degree the normal control of his body or mental 
faculties” when given where a person is charged with the crime 
defined in section 39-727, R. S. Supp., 1955, held not to be an 
erroneous instruction. 

5. Trial: Appeal and Error. Where instructions, considered as a 
whole, state the law fully and correctly, error will not be predi- 
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cated therein merely because a separate instruction, considered 
by itself, might be subject to criticism. 


Error to the district court for Jefferson County: 
CLoYDE B. ELLIs, JuDGE. Affirmed. 


Albert L. Detmer and Ernest A. Hubka, for plaintiff 
in error. . 


Clarence S. Beck, Attorney General, and Homer G. 
Hamilton, for defendant in error. 


Heard before Stmmons, C. J., Carrer, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


MeEssMoreE, J. 

This is a criminal action originally instituted in the 
county court of Jefferson County where the State of 
Nebraska was plaintiff and Evert L. Uldrich was defend- 
ant. The complaint filed in said court set forth the 
charge as follows: Defendant did then and there unlaw- 
fully operate or was the person in actual physical con- 
trol of a motor vehicle, in said county, while he the 
said defendant was under the influence of alcoholic 
liquor. In that court defendant was tried and convicted 
of the offense as charged against him. From this con- 
viction he appealed to the district court. He was tried 
in the district court on November 14, 1955. The jury 
returned a verdict finding him guilty as charged. The 
defendant filed a motion for new trial. This motion was 
overruled on December 14, 1955. On the same day, he 
was sentenced to imprisonment in the county jail of Jef- 
ferson County for a period of 3 months, and to pay a fine 
of $100 and the costs of prosecution, and was prohibited 
to drive any motor vehicle for any purpose for a period 
of 6 months from the date of his final discharge from the 
county jail or the date of payment or satisfaction of 
such fine, whichever was the later. His operator’s li- 
cense was revoked for a like period. From this judg- 
ment and sentence, the defendant has come to this court 
by petition in error, but will be referred to hereinafter 
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as the defendant. The State of Nebraska is defendant in 
error, and will be referred to as the State. 

The defendant sets forth several assignments of error. 
We will take up the assignments of error deemed neces- 
sary to determine this appeal separately. 

The record discloses that Leo M. Sebek and his wife, 
on the evening of July 28, 1955, drove from Beatrice to 
Fairbury for the purpose of delivering a passenger to 
the Rock Island depot to catch a train. The train was 
late. They started home about 12:15 a. m., July 29, 1955, 
and when traveling west on Fifth Street they saw a car 
parked parallel in the center of the street. They passed 
this car and proceeded to Fifth and E Streets to turn 
north. The car that was parked followed them. This 
car later was determined to be the car owned and driven 
by the defendant. As both cars proceeded up a hill, the 
defendant’s car, in endeavoring to pass the Sebek car, 
bumped the rear fender of the Sebek car, and in pulling 
into the lane ahead of the Sebek car, struck the left front 
fender. The defendant then stopped at a stop sign. His 
car started to roll backwards down the hill. Sebek 
backed his car so that the defendant’s car would not 
strike it again. The defendant got out of his car and 
walked behind it as it rolled down the hill. The car 
made a circular turn to the west side of the street and 
stopped when it hit the curb. The defendant staggered 
over toward the Sebek car and inquired of Mr. Sebek 
as to why he struck the defendant’s car. Sebek informed 
the defendant that he was the one whose car was hit. 
The police were called and came to the scene of the acci- 
dent in a short period of time. 

Sebek’s wife corroborated his testimony in all particu- 
lars. It was the opinion of both that the defendant was 
in an intoxicated condition. 

Three police officers who were at the scene of the 
accident testified that the defendant staggered; that his 
speech was blurred; that his tongue was thick; that the 
odor of alcohol was on his breath; that he was uncertain 


VoL. 162] JANUARY TERM, 1956 749 
Uldrich v. State 


as to what he was saying; and that he was in an intoxi- 
cated condition. 

The defendant offered no evidence. The evidence that 
the defendant was driving a motor vehicle while under 
the influence of alcoholic liquor on the date in question 
stands uncontradicted. 

The defendant predicates error on the trial court’s fail- 
ure to sustain the defendant’s motion for dismissal of 
the plaintiff’s complaint at the close of plaintiff’s evidence 
and after the plaintiff rested, for the reason that the 
complaint failed to allege sufficient facts to constitute 
a criminal offense under the laws of Nebraska against 
the defendant. 

The defendant directs attention to section 39-727, R. S. 
1943, wherein such section provided in part as follows: 
“Tt shall be unlawful for any person to operate any motor 
vehicle while under the influence of alcoholic liquor 
or of any drug. Any person who shall operate any motor 
vehicle while under the influence of alcoholic liquor or 
of any drug shall be deemed guilty of a crime, and, 
upon conviction thereof, shall be punished as follows: 
* kD 

The defendant further states that after 1949, said sec- 
tion provided in part as follows: “It shall be unlawful 
for any person to operate or be in the actual physical 
control of any motor vehicle while under the influence 
of alcoholic liquor or of any drug. Any person who shall 
operate or be in the actual physical control of any motor 
vehicle while under the influence of alcoholic liquor or 
of any drug shall be deemed guilty of a crime and, upon 
conviction thereof, shall be punished as follows: * * *.” 
See § 39-727, R. S. Supp., 1955. 

The defendant argues that prior to 1949, the crime of 
operating a motor vehicle while under the influence of 
alcoholic liquor was a criminal offense in itself; that 
subsequent to 1949, by legislative action, section 39-727 
read in part as follows: “It shall be unlawful for any 
person to * * * be in the actual physical control of any 
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motor vehicle while under the influence of alcoholic 
liquor or of any drug”; and that therefore two crimes 
are stated in said section of the statutes. 

The defendant cites 61 C. J. S., Motor Vehicles, § 
628, p. 721, as follows: “A statute making it an offense 
for one under the influence of intoxicating liquor to oper- 
ate or be in actual physical control of any motor vehicle 
has been held to create two separate offenses, one for 
operating the vehicle and another for being in actual 
physical control of the vehicle. Actual physical control 
within such a statute has been held to have a broader 
meaning than an ability to stop the vehicle.” 

Two cases are referred to under the notes with refer- 
ence to the above citation: State v. Wilgus, 31 Ohio O. 
443, in which reference was made to a statute which pro- 
vided in part as follows: “No person who is under the 
influence of intoxicating liquor * * * shall operate or be 
in actual physical control of any vehicle * * * within this 
state.’ The court said: ‘“* * * the word ‘or’ appears 
between the words ‘no person who is under the influence 
of intoxicating liquor shall operate’ and the words ‘be 
in actual physical control.’ Words and Phrases define 
the word ‘or’ as follows: ‘Word “or” used in the Statute 
imports choice between two alternatives, and as ordi- 
narily used means one or the other of two but not both.’ 
Page 63, Words and Phrases.” The court also said that 
the word “or” used in the statute was disjunctive and 
not conjunctive, and that two separate and distinct of- 
fenses were defined by said section. 

The case of State v. Webb, 78 Ariz. 8, 274 P. 2d 338, 
followed the afore-cited case. However, the question of 
including in the complaint both phases or parts of the 
statute connected with the disjunctive “or” was not in- 
volved or decided. 

We are not in accord with the defendant’s contention 
and believe the following to be applicable. 

In Commonwealth v. Jordan, 310 Mass. 85, 37 N. E. 
2d 123, 137 A. L. R. 474, it was held that the word “oper- 
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ates,” as used in the statute relating to operation of a 
motor vehicle while the operator was under the influ- 
ence of intoxicating liquor, referred to the actual physi- 
cal handling of the controls of the vehicle while under 
the influence of intoxicating liquor. 

In Phillips v. State, 154 Neb. 790, 49 N. W. 2d 698, 
this court, quoting from Smith v. R. F. Brodegaard & 
Co., 77 Ga. App. 661, 49 S. E. 2d 500, said: ‘ ‘The word 
“or”, when used not to connect two distinct facts of dif- 
ferent natures, but to characterize and include two or 
more phases of the same fact, attended with the same 
result, states but a single ground, and not the alterna- 
tive’ 46 C. J., 1125 (4). This rule of construction has 
been recognized and applied by our courts in both crim- 
inal cases and civil cases.” See, also, Wilson v. State, 
153 Tex. Cr. 270, 219 S. W. 2d 86; Boyd v. Travelers Fire 
Ins. Co., 147 Neb. 237, 22 N. W. 2d 700; McMahon v. 
State, 70 Neb. 722, 97 N. W. 1035. 

In Poppe v. State, 155 Neb. 527, 52 N. W. 2d 422, this 
court, in speaking with reference to section 39-727, R. 
S. Supp., 1949, which is now section 39-727, R. S. Supp., 
1955, said: “It is noted that the statute defines one 
crime.” 

In the light of the authorities held to be applicable to 
the contention raised by the defendant, we conclude 
that the defendant’s contention is without merit. 

The defendant offered an instruction defining the word 
“intoxication.” This instruction was based on the case 
of Freeburg v. State, 92 Neb. 346, 188 N. W. 143, Ann. 
Cas. 1913E 1101. The defendant contends the offered 
instruction should have been given by the trial court for 
the reason that there is an essential difference between 
“under the influence of intoxicating liquor” and “‘intoxi- 
cation” because “intoxication” means a greater degree 
of impairment of the faculties than ‘‘under the influence 
of intoxicating liquor.” 

The trial court, on its own motion, gave instruction 
No. 8 which reads as follows: “You are instructed that 
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a person is ‘under the influence of alcoholic liquor’ if 
such person is under the influence of intoxicating liquor 
to such an extent as to have lost to an appreciable degree 
the normal control of his body or mental faculties.” 

In Freeburg v. State, supra, it is said: “ “The word 
“intoxicated” is synonymous with “drunk,” and in the 
Standard Dictionary “drunk” is defined as under the 
influence of intoxicating liquor to such an extent as to 
have lost the normal control of one’s bodily and mental 
faculties, * * *.2” 

In 61 C. J. S., Motor Vehicles, § 625, p. 718, it is said: 
“The phrase ‘under the influence of liquor’ as used in 
the statutes under consideration is a very elastic term 
and has been construed as being substantially synony- 
mous with such words as ‘intoxicated,’ ‘intoxication,’ or 
‘drunkenness,’ and with the terms ‘in an intoxicated 
condition’ and ‘in a drunken or partly drunken condition,’ 
* *k 

We find no prejudicial error in the giving of instruc- 
tion No. 8. 

The defendant predicates error on the trial court 
giving instruction No. 7. This instruction sets forth 
the elements of the offense charged which the State 
must prove byond a reasonable doubt. The instruction 
does recite, in the last paragraph thereof, the following: 
“On the other hand, if you have a reasonable doubt as 
to the truth of all or any of said propositions, or if you 
find that the State has failed to establish said proposi- 
tions or any of them by evidence beyond a reasonable 
doubt, then in that case it would be your duty to find 
the defendant not guilty of said offense.” The defendant 
argues that the question the jury had to decide was, 
did the State prove beyond a reasonable doubt that 
the defendant committed the crime as charged? 

The defendant cites Heldt v. State, 20 Neb. 492, 30 
N. W. 626, 57 Am. R. 835, wherein the court held that 
in a criminal case on a plea of not guilty, the jury to 
convict must find from the evidence beyond a reason- 
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able doubt that the defendant is guilty, and the court 
has no right to say which allegations are uncontradicted. 

The defendant argues that there is no rule that re- 
quires the jury to have a reasonable doubt as to be- 
lieving the truth of all or any of said propositions as 
given in instruction No. 7 by the trial court. 

Instruction No. 5 is a complete instruction defining 
reasonable doubt. No objection was made to the giv- 
ing of instruction No. 5. It is very similar to the in- 
struction on this subject approved in Owens vy. State, 
152 Neb. 841, 43 N. W. 2d 168. Where instructions, con- 
sidered as a whole, state the law fully and correctly, 
error will not be predicated therein merely because a 
separate instruction, considered by itself, might be 
subject to criticism. See, Kirkendall v. State, 152 Neb. 
691, 42 N. W. 2d 374; Dwoskin v. State, 161 Neb. 793, 74 
N. W. 2d 847. 

The defendant contends that the sentence was ex- 
cessive. The evidence discloses that the defendant was 
in a highly intoxicated condition. Competent police 
officers, two with many years of experience, had ob- 
served many individuals in this condition. While the 
defendant states that there was not much traffic, the 
fact remains that the defendant was driving his car 
within the city limits of a large town and on a street 
which was used to arrive at a main highway. He paid 
no attention to his car after he stopped at the stop 
sign, permitted it to roll downhill on the wrong side 
of the street, staggered along behind it, left it, and 
went over to talk to Sebek. In construing this law, 
we cannot ignore its manifest purpose. Each year, as 
a result of traffic accidents upon Nebraska highways, 
persons are killed, maimed, and crippled, and thousands 
of dollars worth of property destroyed. A significant 
portion of this appalling and tragic loss is attributable 
to the drunken driver, and the seriousness of operating 
a motor vehicle while under the influence of intoxicating 
liquor cannot be ignored or overlooked. The Legisla- 
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ture considered it necessary to increase the penalties 
for this offense in 1953. The defendant had ample op- 
portunity to explain his conduct during the trial of this 
case and to furnish any extenuating circumstances fa- 
vorable to him, but he elected not to be subjected to 
questioning. There is nothing in the record to show an 
abuse of discretion exercised by the trial court, and the 
sentence is within the limits prescribed by law. The ap- 
plicable rule is: ‘Where the punishment of an offense 
created by statute is left to the discretion of a court, 
to be exercised within certain prescribed limits, a sen- 
tence imposed within such limits will not be disturbed 
unless there appears to be an abuse of such discretion.” 
Salyers v. State, 159 Neb. 235, 66 N. W. 2d 576. We find 
no reason or justification for interfering with the sen- 
tence imposed. The defendant’s contention is without 
merit. 

Other assignments of error contended for by the de- 
fendant are without merit and need not be discussed. 

Finding no error in the record prejudicial to the de- 
fendant, we conclude the judgment should be and is 
hereby affirmed. 

AFFIRMED. 


Mose M. NEUSBAUM ET AL., APPELLANTS, V. CHICAGO AND 


NORTHWESTERN RAILWAY COMPANY, APPELLEE. 
77 N. W. 2d 299 


Filed June 8, 1956. No. 33928. 


1. Railroads: Automobiles. It is the positive duty of an automo- 
bile driver approaching a railroad crossing where there is a 
restricted vision and where he is familiar with said crossing 
and its surroundings to look and listen at a time and place 
where looking and listening will be effective; and failure to 
observe this rule without reasonable excuse therefor is 
negligence. 

If the operator of an automobile is familiar 

with a railroad crossing and the surrounding conditions, it is 
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his duty in approaching it to look and listen at a time and place 
where looking and listening will be effective even though vision 
of the railroad track is restricted. 

Where it is undisputed that a traveler on a 
highway failed to exercise reasonable precaution, by not looking 
at a reasonable point where he could have seen an approaching 
train, his negligence will defeat a recovery for a collision with 
a train at a crossing, even though no signal by the locomotive 
bell or whistle was given. 


APPEAL from the district court of Dawes County: Ear 
L. MEyer, Jupce. Affirmed. 


R. R. Wellington and Charles A. Fisher, for appellants. 


Neely, Otis & Neely and Ernest M. Johnson, for ap- 
pellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGu, JJ. 


Srumons, C. J. 

This is an action for damages suffered by plaintiff 
Neusbaum in a crossing accident when a train of de- 
fendant struck a truck in which plaintiff Neusbaum 
was riding. At the close of plaintiffs’ case-in-chief the 
trial court sustained a motion made by defendant and 
dismissed plaintiffs’ action. Plaintiffs appeal. We af- 
firm the judgment of the trial court. 

We state the evidence in the light of the established 
and often repeated rule that in determining such a 
motion the plaintiff is entitled to have every contro- 
verted fact resolved in his favor and to have the bene- 
fit of every inference that can be reasonably deduced 
from the evidence. 

At the place of the accident the tracks of the defend- 
ant ran generally east and west. They consisted of a 
main-line track and to the north thereof a sidetrack 
with a distance of 6 or 7 feet between the two tracks. 

The roadway ran generally from the north to the 
south, with a slight downgrade to the tracks and at an 
angle to the southeast. It was a graveled road with 
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a traveled portion at least 16 feet in width. 

To the west of the road and north of the tracks, at 
the location important here, there was an elevation in 
the ground. Upon that there was a woven wire fence 
parallel with the road. Weeds had gathered behind 
the fence so that for a few feet the view to the west 
along the defendant’s right-of-way was obstructed to 
a height of about 7 feet above the traveled surface 
of the road. 

The accident happened about 10 a. m. on the morning 
of November 15, 1951. The sky was cloudy, visibility 
was good, and there was a wind of 20 to 25 miles an 
hour. 

Plaintiff Neusbaum was an employee of the Univer- 
sity of Nebraska, and at the time was engaged in cattle 
feeding on the Fort Robinson reservation. He and the 
foreman drove in a southeasterly direction along the 
road going to cattle enclosures south of the defendant’s 
tracks. They were in a light truck. The foreman was 
driving. The truck had an enclosed cab. Plaintiff was 
riding on the right side. The window in the door on that 
side was closed. The window in the door on the driver’s 
side was partly open. 

Both the driver and the plaintiff Neusbaum were 
well acquainted with the crossing and the general physi- 
cal characteristics of the land, the fence, the tracks, 
and the road at that point. They had used that road 
many times. 

The truck stopped with a distance between the 
bumper and the north rail of the main track of 25 feet, 
and a distance between that rail and the driver and 
plaintiff Neusbaum of 33 feet. At that point both the 
plaintiff Neusbaum and the driver looked to the west. 
Their visibility of defendant’s tracks—being obscured 
by the weeds—was then about 60 to 80 feet. They 
heard neither whistle, nor bell, nor sound of a train. They 
did not see the train. ; 

The driver testified that when down to or on the 
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side track there was visibility several hundred feet to 
the west. The plaintiffs’ witness, who testified from 
measurements, stated that if the truck had been on or 
“approaching” the side track the vision would have 
been unobstructed. 

Having looked and listened as above stated; the driver 
started across the tracks at a speed of from 3 to 5 
‘miles per hour. The truck could have been stopped 
in 10 feet. Both driver and plaintiff Neusbaum testi- 
fied that they never again looked to the west. 

The driver testified that he did not look or “I would 
have seen him when I was on the side track there.” 

Defendant’s train was powered by a steam engine. 
The truck was hit on the hood on the right side above the 
right front wheel. 

Plaintiffs claim that the issue of proximate cause and 
contributory negligence were jury questions. 

Plaintiffs here base their claim of negligence on two 
primary facts which they submit the evidence sus- 
tains. The first is the claimed negligence of the de- 
fendant in permitting the weeds to accumulate along 
a fence on its right-of-way. The second is the claimed 
failure to ring a bell or sound a whistle in compliance 
with section 74-573, R. R. S. 1943. However, the deci- 
sion here turns on the question of the negligence of the 
driver of the truck and the negligence of the plaintiff 
Neusbaum who was riding therein. 

In Kepler v. Chicago, St. P., M. & O. Ry. Co., 111 
Neb. 273, 196 N. W. 161, we stated this rule: “It is 
the positive duty of an automobile driver approaching 
a railroad crossing where there is a restricted vision 
and where he is familiar with said crossing and its sur- 
roundings to look and listen at a time and place where 
looking and listening will be effective; and failure to 
observe this rule without reasonable excuse Mleretor 
is negligence.” < 

The above rule was followed verbatim in McQuin 
v. Missouri P. R. R. Corp., 122 Neb. 423, 240 N. W. 515, 
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and in Mundt v. Chicago, R. I. & P. R. R. Co., 136 Neb. 
478, 286 N. W. 691. 

In Milk House Cheese Corp. v. Chicago, B. & Q. R. R. 
Co., 161 Neb. 451, 73 N. W. 2d 679, we restated this 
rule: “If the operator of a motor vehicle is familiar 
with a railroad crossing and the surrounding conditions, 
it is his duty in approaching it to look and listen at a 
time and place where looking and listening will be 
effective even though vision of the railroad track is 
restricted.” 

But plaintiffs say that those rules deal with the driver 
of a car and not one who is riding with a driver. They 
cite decisions dealing with guest cases and imputed 
negligence. This is not a guest case in that sense. 
Here plaintiff Neusbaum and the driver were coem- 
ployees of the University of Nebraska. The govern- 
ment of the United States owned the truck. They were 
on a mission to feed and care for cattle. This distinc- 
tion is pointed out in Kepler v. Chicago, St. P., M. & O. 
Ry. Co., supra. There we said of that case: “The case 
differs from those in the books where two persons in- 
duced by the same considerations drive together in the 
vehicle of one of them to accomplish an end of common 
interest.” 

Seiffert v. Hines, 108 Neb. 62, 187 N. W. 108, is 
quite comparable to this case. There the rider was 
killed, Plaintiff was the administrator of his estate. 
There it was claimed that the negligence of the driver 
could not be imputed to plaintiff’s intestate. There the 
deceased and the driver were coemployees. There the 
deceased was familiar with the track in question. There 
the deceased had a clear opportunity of seeing the ap- 
proaching train and a “better opportunity” than the 
driver. These conditions exist in the instant case. We 
there held, applicable here, that: “In this position, 
knowing that they were approaching the railroad cross- 
ing, it was his duty to look and listen for approaching 
trains. In this regard the same obligation rested upon 
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him as though he were driving the car himself.” 

Moreland v. Chicago & N. W. Ry. Co., 117 Neb. 456, 
220 N. W. 692, was a rider case. We there held: ‘“‘Where 
it is undisputed that a traveler on a highway failed to 
exercise reasonable precaution, by not looking at a 
reasonable point where he could have seen an approach- 
ing train, his negligence will defeat a recovery for a 
collision with a train at a crossing, even though no 
signal by the locomotive bell or whistle was given.” 

We have analyzed the cases cited by plaintiffs and 
defendant. Rules stated in the opinions must be read 
in the light of the factual situations presented. For in- 
stance, in McQuin v. Missouri P. R. R. Corp., supra, the 
accident happened on a dark night. We there pointed 
out the difference in that situation and those that oc- 
curred in the daylight. We do not deem it necessary 
to cite or discuss other cases. 

We find no basis upon which plaintiffs can be held 
to have a right to prevail. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


THEODORE M. HANSEN ET AL., APPELLEES, v. E. L. Bruce 


Co., A CORPORATION, APPELLANT. 
77 N. W. 2d 458 


Filed June 8, 1956. No. 33981. 


1. Contracts: Evidence. In the absence of .fraud, mistake, or 
ambiguity a written agreement is not only the best evidence 
but the only competent evidence as to what is the contract of 
the parties. 

2. Contracts. A written contract expressed by clear and unam- 
biguous language is not subject to interpretation or construction. 


3. The intention of the parties to a written contract ex- 
pressed by clear and unambiguous language must be determined 
from its contents. 

A, The entire contract must be regarded with a conscious 


effort to give effect to every part of it without disproportionate 
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emphasis upon one to the neglect of other provisions. 

5. Assignments: Contracts. An assignment of a contract does not 
create a contractual obligation between the assignee and the 
other party to the contract. 

An assignee of a contract generally acquires 

no greater right than that possessed by the assignor. ‘The 

assignee stands in the place of the assignor and he cannot sue 
if the assignor could not have maintained an action. 


AppeaL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Reversed and remanded 
with directions. 


Kennedy, Holland, DeLacy & Svoboda, for appellant. 
Smith & Smith, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


BOSLAUGH, J. 

The objective of this litigation is the recovery of 
damages from appellant on its written guaranty of the 
performance by Beal Terminix Company of the obliga- 
tions of a contract executed by H. J. Erhorn and the 
Beal Terminix Company resulting from its failure to 
perform the contract as it is alleged by appellees who 
are assignees of H. J. Erhorn. 

The substance of the petition is that: 

H. J. Erhorn made a contract about May 22, 1945, 
with Lloyd A. Beal, doing business as Beal Terminix 
Company, for the insulation of a house located at 2615 
North Forty-fifth Street, Omaha, Nebraska, against at- 
tack of subterranean termites. Appellant about June 
13, 1945, by endorsement written on the contract guar- 
anteed the fulfillment of it by Lloyd A. Beal. A copy 
of the contract and guaranty is made a part of and at- 
tached to the petition. Appellees purchased the house 
and the real estate on which it is located about May 28, 
1947, from Erhorn and he, as a part of the transaction, 
orally assigned the insulation contract and the guaranty 
of appellant to appellees. Appellees performed the 
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obligations of the contract required of them and they 
continued the contract in force and effect to June 13, 
1952. Beal made frequent and repeated applications of 
Terminix to the house pursuant to the contract during 
the period between May 28, 1947, and March 1952, but 
termites existed in the house during that period, con- 
tinued to exist therein, and have during that time 
worked and continued to work in the house and its sub- 
stance and strength have been injured. Beal has not 
satisfied the terms of the contract by him required to 
be performed. He did not and has not insulated the 
house against attack of subterranean termites. The 
additional applications of Terminix made by Beal as 
found necessary upon reinspection of the house did not 
and have not insulated the house against subterranean 
termites. The house, because of the foregoing matters, 
was damaged in a named amount for which judgment 
was asked. 

The execution and delivery of the contract and guar- 
anty and the fact that Beal made frequent and repeated 
applications of Terminix to the house at 2615 North 
Forty-fifth Street, Omaha, Nebraska, between May 28, 
1947, and March 19, 1952, were admitted by the an- 
swer of appellant. Appellant therein alleged that the 
Terminix was applied to the house at various times be- 
tween June 13, 1945, and March 19, 1952, in accordance 
with the requirements of the treating technique de- 
veloped by E. L. Bruce Co., and that the contract was in 
all respects performed by Beal. 

Appellant tested the sufficiency of the evidence to 
support a verdict for appellees at the close of the evidence 
by a motion for an instructed verdict for it. The mo- 
tion was overruled. A verdict and judgment for ap- 
pellees was the result of the trial of the case. Appellant 
by motion asked the court to disregard the verdict and 
render a judgment for it or, in the alternative, for a 
new trial. The requests were denied and this appeal 
was taken. 
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H. J. Erhorn, hereafter called Erhorn, was and had 
been for about 25 years engaged in selling real estate, 
building and selling new houses, and buying and re- 
modeling older houses and selling them. He built the 
house concerned in this cause about 5 years before he 
sold it in May of 1947 to appellees. It will be referred 
to herein as the Hansen house. He had constructed two 
other houses at an earlier time before the Hansen house 
was built, one on either side of it. The two houses 
he first built at this location became infested with ter- 
mites. He had trouble with them and he learned how 
to recognize the presence of termites. He made a study 
of subterranean termites. He read all the material he 
could secure on the subject including publications 
issued and distributed by the United States. Erhorn 
occupied the Hansen house as his home and sometime 
before May 22, 1945, he discovered there were ter- 
mites in the house where a sill joined the top of a con- 
crete block of the foundation and he also observed a 
yellow canal or tube at or near that location that had 
been constructed by termites as a passageway for them. 
It was made up the side of a basement window and ex- 
tended about halfway along the north wall. He had been 
on the alert for the presence of termites because of the 
infestation in the other two houses. 

He soon thereafter contacted the Beal Terminix Com- 
pany, owned by Lloyd A. Beal and hereafter referred 
to as Beal, and “talked about treating them.” When 
Erhorn first communicated with Beal he asked for an 
estimate of the cost of treating the house. Later Beal 
went to the Hansen house and talked with Mrs. Erhorn. 
Erhorn was not present. Mrs. Erhorn said she wanted 
an estimate of the cost of treating the house. Beal in- 
spected the house and made a written report. He told 
Mrs. Erhorn of the termite infestation and the damage 
he found. She asked Beal to give her a price for treat- 
ing the house. He made a computation and quoted her a 
figure. There was further conversation concerning the 
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repair of the damage. She said Erhorn was a contractor 
and he would do all the work except the treatment of 
the house. Beal used a printed form, filled in the 
blanks, signed it, and Mrs. Erhorn signed the name of 
her husband to it and indicated thereon that she had 
signed her husband’s name for him. This is the con- 
tract on which this case is based. It is dated May 22, 
1945, and its terms became effective June 13, 1945. Er- 
horn approved what his wife had done and said con- 
cerning it: “I made a contract with them (Beal) to 
treat the termites.” 

Soon after May 22, 1945, Beal, pursuant to the con- 
tract, applied Terminix to the house as provided and 
required by the treating technique developed by appel- 
lant. Erhorn said he was present at least a part of the 
time and that “it took about two days to treat the 
house.” Beal visited the house later while Erhorn oc- 
cupied and owned it for the purposes defined in and as 
performance of the contract. Erhorn said that after 
the treatment he made frequent check on the house, 
that he looked for termites, and that he was continuously 
alert as to the condition of the house until he sold it. 
Erhorn testified as a witness for appellees that he was 
satisfied with the way the contract was performed by 
Beal from the time it was made until the house was sold 
and conveyed to appellees. 

Appellees bought the house from Erhorn May 28, 1947. 
They went through it and examined it probably three 
times before they bought it. They knew that the house 
had been infested with termites but appellees said 
Erhorn told them it had been treated and they thought 
it was a wise purchase because if it had been treated 
“there were precautionary methods taken against sub- 
terranean termites.” They saw and carefully read the 
contract between Beal and Erhorn for the treatment of 
the house before the purchase of it was made and Er- 
horn told them the contract would go in with the sale of 
the house. The contract was surrendered to appellees 
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when the transaction for the purchase of the house 
was completed and it was conveyed to them. Appellees 
did not have an inspection of the house made for ter- 
mites when they bought it, neither have they had an 
inspection or any treatment of the house since March 
21, 1952. They paid the amounts required to keep the 
contract in effect from June 13, 1947, to June 12, 1952. 
It was terminated on the last date by appellees. Erhorn 
talked with appellees about termites during the negotia- 
tions for the sale of the house and he said he told them 
the whole story. He showed them the contract with 
Beal, told appellees the house had been treated for 
termites, and that he had a yearly contract for inspection 
and retreatment. He advised appellees to continue 
the inspection and treatment and he said the deal was 
made on that basis. He told them when he sold the 
house the contract would go along with the sale and 
when he closed the sale of the house to appellees he 
delivered the contract to them with the intention there- 
by to relinquish all his right, title, and interest in it. 
Beal made on an average about 3 or 4 inspections of 
the house each year after the appellees purchased it, 
generally at their request, and on many occasions he 
applied Terminix to a part or parts of the house. This 
was done on occasions not because he found evidence of 
live termites but because it was requested by appellees. 
The last inspection was made by Beal March 21, 1952. 
The notice of appellees terminating the contract was 
dated June 10, 1952. There was no claim that Beal de- 
faulted in the matter of inspection or in making addi- 
tional applications of Terminix to the house after in- 
spection when found necessary. There is no proof that 
Beal did not apply Terminix to the house in accordance 
with the treating technique developed by appellant. 
The evidence that he did so is not disputed. Appellees 
disclaim any communication with Beal or anyone rep- 
resenting him concerning the contract before they made 
and completed the transaction for the purchase of the 
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house. The first contact they or either of them had 
with Beal or anyone employed by or acting for him was 
about a year after the purchase of the house. 

The contract by virtue of which appellees claim the 
right to recover damages in this action is characterized 
in its caption as a Terminix service contract. It re- 
lates that Beal Terminix Company is licensed under 
U.S. Letters Patents by E. L. Bruce Co., Memphis, Tenn., 
manufacturers of Terminix. The relevant provisions 
of the contract are these: “The Undersigned Terminix 
Licensee hereby contracts to insulate the building (or 
buildings) listed below, against the attack of subter- 
ranean termites, by applying Terminix in accordance 
with the requirements of the treating technique de- 
veloped by E. L. Bruce Co., for the sum of: Two Hun- 
dred Six and 20/100 Dollars * * * The Undersigned 
warrants that any additional applications of Terminix 
to insulate against the attack of subterranean termites, 
found necessary upon re-inspection, shall be performed 
at no additional cost. This warranty is effective for one 
year from the date of the original insulation. * * * The 
Undersigned agrees to extend this warranty from year to 
year for the sum of $12.20, payable annually on or before 
each anniversary of the Contract. The Purchaser reserves 
the right to terminate this agreement as of any anniver- 
sary date by giving advance written notice to the Under- 
signed; the Undersigned reserves the right to terminate 
this agreement as of the fifth or any later anniversary 
date. * * * The purchaser’s guaranty copy of this con- 
tract will be executed and issued by E. L. Bruce Co. 
upon receipt of notice from the Undersigned Licensee 
that the contract price has been paid in full.” The 
guaranty on which this action is founded, omitting the 
signature and provisions unimportant to this case, is 
as follows: “E. L. Bruce Co. hereby guarantees ful- 
fillment of the terms of this contract by its Licensee 
# ook oR 9) 


If the contract is not burdened with ambiguity, if 
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it was not inspired by fraud, or if it was not induced 
by mutual mistake, what the contract made by Erhorn 
and Beal was must be decided by the language of the 
instrument which evidences it. There is no claim of 
fraud, mistake, or ambiguity. Appellees say the con- 
tract is clear and a contract written in clear and un- 
ambiguous language is not subject to interpretation. 
This may be accepted as an area of agreement. In the 
recent case of Barkalow Bros. Co. v. English, 159 Neb. 
407, 67 N. W. 2d 336, the long-established doctrine of 
this court was reiterated and applied: “In the absence 
of fraud, mistake, or ambiguity a written agreement is 
not only the best evidence but the only competent evi- 
dence as to what is the contract of the parties.” See, 
also, Frentzel v. Siebrandt, 161 Neb. 505, 73 N. W. 2d 
652. The contract must be interpreted as any other 
written agreement in accordance with its general scope, 
its design, and the intention of the parties at the time 
it was made as described by the whole instrument. In 
Mutual Benefit Health & Accident Assn. v. Milder, 152 
Neb. 519, 41 N. W. 2d 780, it is said: “The entire con- 
tract must be regarded with a conscious effort to give 
effect to every part of it without disproportionate empha- 
sis upon one to the neglect of other provisions.” 

The hypothesis of appellees is that Beal contracted 
unqualifiedly to insulate the Hansen house against at- 
tack of subterranean termites and that appellant guar- 
anteed that Beal would in any event perform that ob- 
ligation. Appellees make this clear beyond doubt by 
their emphasized statements that Beal agreed to insulate 
against attack of termites; that the contract is clear 
and there is no need for interpretation; that the key 
word in the contract is “insulate”; that it has a definite 
meaning in the law—to isolate so as to have no depend- 
ence or association with surrounding objects; and that 
therefore the contract was that Beal would detach and 
isolate the house from this “assailing” or “setting to 
work upon” by termites. 
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Appellees assert the foundation for their case by 
separating from their context, quoting, and emphasizing 
the words “insulate against the attack of subterranean 
termites.” This is not a fair statement or deduction. 
The contract is that Beal “contracts to insulate the 
building * * * against the attack of subterranean ter- 
mites, by applying Terminix in accordance with the re- 
quirements of the treating technique developed by E. L. 
Bruce Co.” The word “insulate” therein is modified, 
restricted, and defined by the language of the contract. 
The words following insulate, “by applying Terminix 
in accordance with the requirements of the treatment 
technique developed by E. L. Bruce Co.”, determine 
the meaning in which the word “insulate” is employed 
therein and establish the manner and extent of the in- 
sulation intended and expressed by the contract. The 
meaning of a word of a contract may not be decided by 
undue emphasis of it and the disregard of other quali- 
fying and limiting terms of the contract. The obligation 
of Beal in this regard was to insulate against attack 
by subterranean termites upon the house by applying 
Terminix in accordance with the requirements of the 
treating technique developed by E. L. Bruce Co. 

The trial court charged the jury that the word “in- 
sulate” means to make an island of, to isolate, to place 
in a detached situation or in a state of isolation and 
that it was for the jury to say whether or not a rea- 
sonably prudent person in the situation of appellees 
would take the word “insulate” as used in the contract 
to mean to place in such a State as to isolate subterranean 
termites from appellees’ house and to prevent such 
termites from entering the house. The court also in- 
structed the jury that if appellees had established by 
a preponderance of the evidence that Beal failed to 
insulate the house as that term was defined in the 
charge and that because thereof the house was damaged, 
the appellees were entitled to a verdict for the damages. 
The trial court entirely eliminated from the case the 
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words of the contract which modified, restricted, and 
defined the word “insulate” as used in the contract. 
This was error and it was prejudicial. The record estab- 
lishes that Beal made inspections and all applications 
of Terminix to the house at the times and in the manner 
his contract required. 

The parties to the contract were Beal and Erhorn. 
Erhorn assigned it to appellees. They acquired only the 
rights their assignor had. Appellees as assignees are 
in no better position in this litigation than Erhorn would 
have occupied if he had not assigned the contract and 
was a litigant in the case. Anything that was done, said, 
or concluded by appellees or Erhorn in their negotiations 
or transaction involving the contract is unimportant in 
this case. The mere assignment of a contract or a right 
resulting from it does not create a contractual obligation 
between the assignee and the other party to the con- 
tract. Such an assignment does not affect or change 
any of the provisions of the contract. If the assignor 
could not have maintained an action based on the con- 
tract, neither can the assignee. Babson v. Village of 
Ulysses, 155 Neb. 492, 52 N. W. 2d 320; Remmenga v. 
Selk, 150 Neb. 401, 34 N. W. 2d 757; United States 
Nat. Bank v. Alexander, 140 Neb. 784, 1 N. W. 2d 920; 
4 Am. Jur., Assignments, § 95, p. 304; 6 C. J. S., Assign- 
ments, § 99, p. 1155. 

It is immaterial in this litigation what the views of 
appellees were as to the meaning or effect of the con- 
tract. The controlling consideration is the contract Er- 
horn made with Beal. At the trial appellees were each 
permitted, over proper objections of appellant, to testi- 
fy what the word “insulate” as it appeared in the con- 
tract meant to them when they bought the house May 28, 
1947. The district court explained the ruling admitting 
the evidence by saying: ‘“* * * I think * * * whatever 
his (plaintiff’s) interpretation of the word ‘insulate’ 
might mean to him would be the interpretation that is 
intended by the one who drew the contract.” This con- 
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clusion was incorrect and the admission of the testi- 
mony was prejudicially erroneous. Erhorn testified at 
the instance of appellees. He made no claim that: the 
contract did not express the exact agreernents he made 
with Beal. He made no appeal to the doctrine that © 
when the terms of an agreement have been intended. in 
a different, sense by a party to-it, that .sense is.to pre- 
vail against the other party in which he had reason to 
suppose: the former understood it. § 25-1217, R. R.'S. 
1943. Erhorn said he made a contract to have the. house . 
treated’ for termites. Beal inspected it and treated. it 
in accordance with. the contract... They continued under 
the contract for.2 years. Erhorn said he was satisfied 
with ‘what Beal had:done. The record fully justifies © 
the cdriclusion that the contract was inténded by. .the 
parties to it to be exactly what the caption says it is— 
a service contract requiring Beal to apply «Terminix 
to the house in the mode developed ‘by ‘appellanit, ‘to : 
continue as specified in’ the contract to inspect. the 
house, and wheii and where’ necessary. to apply addi- 
tional Terminix to “it”: during. the life of the. contract, 
The. motion .of appellant .for judgment: mops bistandine 
the ‘verdict should:-have been sustained: - 

The judgmént should be and it ‘is teversed” and the 
cause is rémanded, with directions ‘to “the district ‘ court 
for Douglas ‘County. to sustain. the. motion of appellant 
for.a. judgment notwithstanding the verdict ‘and to ren- 
der a judgment of dismissal of the cause. 

_ REVERSED’ AND ‘REMANDED WITH ‘DIRECTIONS. 
hile. 
Sage k a ge 
Town OF EVERETT, ‘Burr. Coury, Nesaasra, | APPELLANT, Vv. 
ve . PAUL TEIGELER, APPELLEE. © * 3! 4 
17 N. W. 2d 467 grape ae 


_ Filed June 8, 1956. No. 93934. 


1. oneal and Error!’ ‘Actions in, ‘equity, © ‘on “appeal to ‘this court, 
are triable de tiovo, subjéct, ‘however, to the rule that when 
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credible evidence on material questions of fact is in irreconcilable 
conflict, this court will, in determining the weight of the 
evidence, consider the fact that the trial court observed the 
witnesses and their manner of testifying, and must have 
accepted one version of the facts rather than the opposite. 

2. Trial: Appeal and Error. The trial court is required to con- 
sider any competent and relevant facts revealed by a view of 
the premises as evidence in the case, and a duty is imposed on 
this court on review of findings made by the trial court to give 
consideration to the fact that the trial court did view the 
premises; provided, that the record contains competent evidence 
to support the findings. 

3. Waters. It is the duty of those who build structures across 
natural drainways to provide for the natural passage through 
such obstruction of all waters which may be reasonably antici- 
pated to drain there. This is a continuing duty. 

Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a ditch, swale, or 
draw in its primitive condition, its flow cannot be arrested or 
interfered with by a landowner to the injury of neighboring 
proprietors. 

5. Waters: Injunctions. For such an injury injunction is the 
proper remedy, and equity looks to the nature of the injury 
inflicted, together with the fact of its constant repetition, or 
continuation, rather than to the magnitude of the damage 
inflicted, as the ground of affording relief. 

6. Waters. Surface water is a common enemy and the proprietor 
may by embankment or dike or otherwise defend himself against 
its encroachments and will not be liable in damages which may 
result from the deflection and repulsion defended against, pro- 
vided that the proprietor in making defense on his own land 
himself exercises ordinary care, and provided he so uses his 
own property as not to unnecessarily and negligently injure 
another. 


While one may fight surface water and protect his 
premises against it by the use of reasonable means, he cannot 
collect it in a large body and flow it onto the land of a neigh- 
boring proprietor to his injury. 

Water flowing in a well-defined watercourse cannot 
lawfully be diverted and cast upon the lands of another to his 
damage where it was not wont to run in the natural course of 
drainage. 


A proprietor may not collect surface waters on his 
estate into a ditch or drain and discharge them in a volume 
on the lands of his neighbor, nor can he divert them so they go 
in a direction different from the natural flow. 
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10. - It is not a reasonable use of one’s property to construct 
a dike across a natural drain upon farm lands for the sole 
purpose of preventing the flow of unpolluted water from a 
neighbor’s land in the natural course of drainage, where such 
flow had theretofore at all times been uninterrupted. 

A lower proprietor has no lawful cause for complaint 
because the upper proprietor, in the exercise of good husbandry, 
by the use of ditches changes the course of drainage upon his 
own premises, but permits the water to flow without an appre- 
ciable increase in volume upon the servient estate in a natural 
drain, where it would have appeared if the ditches had not 
been constructed. 

Section 31-201, R. R. S. 1948, which authorizes a pro- 
prietor to drain his land by tile or open ditches so constructed 
as to discharge water into any depression or draw upon his 
own premises, does not authorize him to dam up and perma- 
nently obstruct a natural drain, so as to prevent assembled 
surface water from flowing therein in the natural course of 
drainage, and so as to injure the lands of neighboring 
proprietors. 


11. 


12. 


ApreaL from the district court for Burt County: 
Patrick W. LYNCH, JUDGE. Reversed and remanded with 
directions. 


Richards, Yost & Schafersman, for appellant. 
Spear & Lamme, for appellee. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and BOSLAUGH, JJ. 


CHAPPELL, J. 

Plaintiff, Town of Everett, a township in Burt County, 
brought this action seeking by mandatory injunction 
to require defendant Paul Teigeler to remove a dike 
and restore his adjoining land to its condition just be- 
fore the dike was constructed. After hearing on the is- 
sues made by plaintiff’s petition, defendant’s answer, 
and plaintiff’s reply, the trial court inspected the prem- 
ises and rendered a judgment which found and adjudged 
the issues generally in favor of defendant and against 
plaintiff, and dismissed the action at plaintiff’s costs. 
Plaintiffs motion for new trial was overruled, and’ it 
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appealed, assigning that the judgment was contrary to 
the evidence and law. We sustain the assignment. 

As held in Wiskocil v. Kliment, 155 Neb. 103,.50 N. 
W. 2d 786: “Actions in equity, on appeal to this court, 
are triable de novo, subject, however, to ‘the rule that 
when credible evidence on material questions of fact is 
in irreconcilable conflict, this court will, in determining 
the .weight of. the evidence, consider the fact that the 
trial court observed the witnesses and their manner of 
testifying, and must have accepted one version of the 
facts rather than the opposite.” 

Also, as held in Mader v. Mettenbrink, 159 Neb. 118, 
65 N. W. 2d 334: “The.trial court is required to consider 
any. competent and relevant facts revealed by a view of 
the’ premises as’ evidence in the ciise, and a duty is im- 
posed’ on this court on review of findings made by the 
trial court to give consideration to the fact that the 
trial court did view the premises; provided, that the 
record ' contains competent evidence to support: the 
findings.”  - 

In the light of such rules and others hereinafter dis- 
cussed, we have examined the evidence, which sum- 
marized fairly discloses the following: In 1943 plaintiff 
opened a 33-foot road in Burt County, running east and 
west, between land in Section, 11, Township 23; Range 
8, owned by Alva Roscoe, whose land was .adjacent to 
the road on the north, and land in Section 14, Township 
23, Range 8, owned by defendant, whose land was adja- 
cent-to'the road on the south. In a low spot in the road, 
about: midway: between such adjacent lands, plaintiff 
coristructed ‘a cement spillway for the passage of surface 
watérs which naturally flowed south from Roscoe’s land 
to a drainway ‘of defendant’s land, thence southward 
to a southern point on defendant’s land where the water 
accumulated, and overflowed’ into Logan Creek, which 
drained it off in a south and southeast direction. Just | 
south of the spillway, but on his own: land, defendant © 
constructed a-dike running east and west, about 85 feet 
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long and 2% to 3 feet high, which not only diverted .the 
water from his land back up over plaintiff’s road, but 
also diverted it westward for some distance, thence 
north, back across the road, where part of the 
water flowed back east in the north roadside ditch 
to the spillway, and part of it flowed northeast 
across Roscoe’s land, thence back to the spillway and 
against defendant’s dike. Thus, waters from defend- 
ant’s diversion and from Roscoe’s land dammed up over 
plaintiff’s road for a distance of as much as 80 rods dur- 
ing heavy rains, making the road impassable and unable 
to be maintained. It is such dike that plaintiff sought 
to have removed by mandatory injunction, which re- 
lief we conclude the trial court should have granted. 

Years ago both farms were owned by the same per- 
son, but operated separately. There was a private lane 
or road of a sort between them which was at times im- 
passable at the low spot involved, and required de- 
touring through adjoining fields. On both sides of such 
lane, there was hay land and pasture and a well-defined 
ditch with banks which continued from what is now the 
Roscoe land on into what is now defendant’s land, thence 
on down toward the south into Logan Creek as a general 
drainage course. Whether the ditch was natural or 
man-made is not established with any certainty. In 
any event, for many years it carried water enough at 
times so that in early days men hunted along it and 
caught fish in it which had come back up out of Logan 
Creek. There is no dispute that waters falling on these 
lands had to drain through that territory toward the 
south and east, and that waters had always gone across 
the road in that direction where the spillway was later 
constructed. 

Roscoe bought the north farm in 1920. At that time 
there was a small ditch on his land extending from 
northwest in a south or southeast direction into de- 
fendant’s land at the location of the spillway. Roscoe 
farmed over that ditch but kept it cleaned out. In 
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1927 he broke up the hay meadow and pasture. A little 
later he tiled it, with the outlet running under the 
land now owned by defendant, into Logan Creek. Ros- 
coe’s land, from a point north of the road and west of the 
spillway, slopes downward to the east and northeast. 
Further north it slopes downward to the east and south- 
east to the spillway. From there it slopes upward to 
the east both north and south. East of the spillway 
defendant’s land slopes upward to the east, and west 
of the spillway defendant’s land slopes to the north and 
east. It was from that portion of defendant’s land that 
the dike diverted water back over Roscoe’s land into 
the roadside ditch and over the road. 

It is clear that the water from Roscoe’s land formerly 
reached the low spot where the spillway is, and then 
flowed south and a little east across defendant’s land. 
Part of it in the south end thereof might be stored on 
defendant’s land until it evaporated, but if there was 
any considerable volume of water it went on south 
into Logan Creek over defendant’s land. 

In about 1927 Roscoe constructed a ditch across the 
north part of his farm toward the east, from about 
where his buildings are located, to Logan Creek. Such 
ditch drained off nearly all the water on about the 
north half of Roscoe’s farm, which water had formerly 
gone down toward the spillway and on over defendant’s 
land. Later, in 1942, Roscoe put a dike on the south 
side of that ditch and since that time, except in case of 
unusual floods, he has kept all waters upon such north 
half from flowing south, which has relieved the Roscoe 
land and defendant’s land of waters which they had 
formerly received. 

There is also a roadside ditch running east and west 
just north of plaintiff’s road and west of the spillway, 
which Roscoe admitted he had cleaned out to improve 
drainage. There is no dispute that when Roscoe cleaned 
out that ditch and the one heretofore mentioned run- 
ning from northwest to southeast, it did not result in 


VoL. 162] JANUARY TERM, 1956 775 


Town of Everett v. Teigeler 


any additional water being received by defendant, but it 
naturally made it reach the spillway faster. 

Defendant bought the south farm in 1942. His land 
south of the spillway had been broken up in about 1928 
or 1929. Contrary to a preponderance of credible evi- 
dence, he testified that there were no ditches on Ros- 
coe’s land that drained on to his land until about 1949, 
when Roscoe constructed them. He also testified that 
there was no drainway or watercourse 2 feet below the 
surrounding land on his land south of the spillway. He 
admitted that there was a swale on the south 80 rods of 
his land, which drained into Logan Creek. In 1952 he 
consulted conservation authorities and had a survey 
made. Later, with a Caterpillar tractor and scraper, 
defendant dug a ditch from a point 200 feet south of 
the spillway clear through, straight south to his south 
line. Connected therewith he also dug a ditch toward the 
east thereof, with a dike on its south side which carried 
waters from his land into Logan Creek. He also dug an- 
other ditch from near the north line of his land in a 
southeast direction and emptied it into Logan Creek. 
Water from heavy rains still flowed and accumulated 
on and over his land, so, without conservation advice, 
defendant built the dike here involved and extended 
his ditch up to it. Such dike admittedly holds back 
water coming down from the north toward the spillway 
and casts it back upon and over plaintiff’s road. De- 
fendant’s contention that he was absolved from any 
liability because of the ditches claimed by him to have 
been constructed by Roscoe on his own land, together 
with Roscoe’s manifest interest in this litigation, has no 
merit. 

The soil conservation official who made the survey 
for defendant tesitfied that there was no defined water- 
course 2 feet below the surrounding land leading south 
from the spillway over defendant’s land, but that he did 
not advise defendant to build the dike. Defendant’s ten- 
ant testified that there was an impression of a water- 


776 NEBRASKA REPORTS [VoL. 162 


Town of Everett v. Teigeler 


way running south to defendant’s south line from a point 
about 80 rods north thereof, and that the other 80 rods 
north of it up to the spillway was just naturally low 
where the water came down from the spillway and 
‘wound its way around through the lowest places until 
high enough to move on over into Logan Creek, but there 
was no watercourse 2 feet below the surrounding lands 
leading south from the spillway. During high water, 
he saw water flowing from Roscoe’s land across into 
defendant’s conservation ditch from each side of the dike, 
thence right on over across defendant’s land to its south 
end. He admitted that water went west from defendant’s 
dike, then crossed the road back north to Roscoe’s 
land, thence south to the spillway; and that even with- 
out any ditches on Roscoe’s land, the water would wind 
its way slowly across where the spillway was, where 
it had washed out an impression on defendant’s land to 
the south. 

_ One witness for defendant testified that in the 1920's, 
there was a ditch or drainway on the lands of both 
Roscoe and defendant in which water ran on down into 
Logan Creek, and that even without any ditches the 
water would go south and east where it always went. 
Another such witness testified that a ditch ran in a 
straight line from northwest to southeast on Roscoe’s 
land, then turned straight south on and over defendant’s 
land. He never saw a watercourse 2 feet below the 
surface of the surrounding land, but the water did go 
on across defendant’s land, with the size of the stream 
dependent upon the amount of the rain. From about 
1929 they just farmed right on across the ditch, but 
the water still went in the same course south and east 
as it always did. 

Throughout this case defendant, relying upon sec- 
tion 31-202, R. R. S. 1943, has erroneously assumed, 
as the trial court must have done, that in order to be 
liable, the outlet from the spillway across south on 
defendant’s land was required to be a depression or 
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draw at least “two feet below the surrounding lands 
and having a continuous outlet to a stream of water or 
river or brook.” In doing so, defendant has doubtless 
overlooked the fact that sections 31-201 and 31-202, R. 
R. S. 19438, must be construed and applied together. 
See Bussell v. McClellan, 155 Neb. 875, 54 N. W. 2d 81, 
where we so construed and applied them, Such opin- 
ion is also authority for the rule that in cases such as 
that at bar, the flow of surface water in any well- 
defined course, whether it be a ditch, swale, or draw in 
its primitive condition, and whether or not it is 2 feet 
below the surrounding land, cannot be arrested or inter- 
fered with to the injury of neighboring proprietors. 

In McGill v. Card-Adams Co., 154 Neb. 332, 47 N. 
W. 2d 912, this court held: “It is the duty of those who 
build structures across natural drainways to provide for 
the natural passage through such obstruction of all 
waters which may be reasonably anticipated to drain 
there. This is a continuing duty. 

“Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a ditch, 
swale, or draw in its primitive condition, its flow can- 
not be arrested or interfered with by a landowner to 
the injury of neighboring proprietors. 

“For such an injury injunction is the proper remedy, 
and equity looks to the nature of the injury inflicted, 
together with the fact of its constant repetition, or 
continuation, rather than to the magnitude of the dam- 
age inflicted, as the ground of affording relief.” See, also, 
Mader v. Mettenbrink, supra; Leaders v. Sarpy County, 
134 Neb. 817, 279 N. W. 809. 

As held in County of Scotts Bluff v. Hartwig, 160 Neb. 
823, 71 N. W. 2d 507: “Surface water is a common en- 
emy and the proprietor may by embankment or dike 
or otherwise defend himself against its encroachments 
and will not be liable in damages which may result 
from the deflection and repulsion defended against, pro- 
vided that the proprietor in making defense on his own 
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land himself exercised ordinary care, and provided he 
so uses his own property as not to unnecessarily and 
negligently injure another. 

“The right of the owner, without negligence, to pro- 
tect his land against surface water is a continuing one 
and the right is commensurate with the necessity for 
protection. 

“While one may fight surface water and protect his 
premises against it by the use of reasonable means, he 
cannot collect it in a large body and flow it onto the 
land of a lower proprietor to his injury.” 

Conversely, of course, the last rule aforesaid has 
application when a lower proprietor collects surface 
water in a large body and diverts it upon the land of 
an upper proprietor. For example, in Pospisil v. Jessen, 
153 Neb. 346, 44 N. W. 2d 600, involving comparable cir- 
cumstances, this court said: ‘As to the dike which de- 
fendant constructed it was in the natural course of 
drainage for water coming down from plaintiff’s land. 
It was constructed for no other purpose than to pre- 
vent the flow of this water over his land and on down 
over a natural course to ultimately empty into a creek 
some miles away. The dike diverted the water from its 
natural course and caused it to back up and inundate 
plaintiff’s land. 

“This under the principles announced he had no 
right to do. The plaintiff was entitled unqualifiedly to 
have the dike removed to the extent that it interferes 
with the free flow of water in the natural course of 
drainage and to an injunction restraining its main- 
tenance or reconstruction.” 

Therein we also held: “Water flowing in a well-de- 
fined watercourse cannot lawfully be diverted and cast 
upon the lands of another to his damage where it was 
not wont to run in the natural course of drainage.” 

Likewise, in Schomberg v. Kuther, 153 Neb. 413, 45 
N. W. 2d 129, we held: “A proprietor may not collect 
surface waters on his estate into a ditch or drain and 
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discharge them in a volume on the lands of his neigh- 
bor, nor can he divert them so they go in a direction 
different from the natural flow.” 

In Purdy v. County of Madison, 156 Neb. 212, 55 N. 
W. 2d 617, we said: “The question raised, therefore, is 
whether the county could properly cover up the cul- 
vert and dam the natural drainage course where the 
surface waters were wont to flow in a state of nature. In 
so doing, the county carried the water in the north 
road ditch, doing damage to the plaintiff’s driveway 
and to his meadow land on the east side of his quarter. 
We have held many times that water cannot be so di- 
verted from its natural drainage course as it existed in 
a state of nature to the damage of another.” See, also, 
Jack v. Teegarden, 151 Neb. 309, 37 N. W. 2d 387. 

As early as Town v. Missouri P. Ry. Co., 50 Neb. 768, 
70 N. W. 402, this court held: “Surface waters may 
have such an accustomed flow as to have formed at a 
certain place a channel or course, cut in the soil by the 
action of the water, with well-defined banks, and having 
many of the distinctive attributes of a watercourse; and 
though there are no exceptions to the general rule 
except from necessity, this may constitute an exception, 
and if the flow is stopped by the erection of an em- 
bankment across and in the channel, some provision 
may be necessary for the allowance of the regular flow 
of the surface waters.” 

In that connection, this court held in Muhleisen v. 
Krueger, 120 Neb. 380, 2832 N. W. 735: “The rule in 
Town v. Missouri P. R. Co., 50 Neb. 768, examined, 
approved, and followed, this case not coming under the 
exception to the general common-law rule as to surface 
waters suggested therein, and as announced in Flesner 
v. Steinbruck, 89 Neb. 129, and Aldritt v. Fleischauer, 
74 Neb. 66.” 

In Flesner v. Steinbruck, 89 Neb. 129, 130 N. W. 1040, 
34 L. R. A. N. S. 1055, this court held: “Every inter- 
ference by one landowner with the natural drainage to 
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the injury of the land of another is unreasonable, if 
not made by the former in the reasonable use of his 
own property. 

“It is not a reasonable use of one’s property to con- 
struct a dike across a natural drain upon farm lands 
for the sole purpose of preventing the flow of unpolluted 
water from a neighbor’s land in the natural course of 
drainage, where such flow had theretofore at all times 
been uninterrupted. 

“A lower proprietor has no lawful cause for com- 
plaint because the upper proprietor, in the exercise of 
good husbandry, by the use of ditches changes the course 
of drainage upon his own premises, but permits the 
water to flow without an appreciable increase in volume 
upon the servient estate in a natural drain, where it 
would have appeared if the ditches had not been con- 
structed. 

“If an upper proprietor, in the interest of good hus- 
bandry, and without negligence, collects in a ditch sur- 
face water, which formerly spread over his premises, 
and accelerates its flow in the natural course of drain- 
age through a natural drain onto the lands of his neigh- 
bor, he is not liable therefor.” 

Also, in Mapes v. Bolton, 89 Neb. 815, 132 N. W. 386, 
this court held: ‘A lower proprietor may not unneces- 
sarily obstruct a natural drain upon his own premises 
without the upper proprietor’s consent, so as to collect 
surface water and cast it back upon his neighbor’s 
farm where it would not appear but for that obstruction, 
and to the injury of his neighbor’s crops and land. 

“Section 1, art. III, ch. 89, Comp. St. 1909, which 
authorizes a proprietor to drain his land by tile or open 
ditches so constructed as to discharge water into any 
depression or draw upon his own premises, does not 
authorize him to dam up and permanently obstruct a 
natural drain, so as to prevent assembled surface water 
from flowing therein in the natural course of drainage, 
and so as to injure his neighbor’s crops and lands.” 
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Section 1, article III, chapter 89, Comp. St. 1909, now 
appears as section 31-201, R. R. S. 1943. 

In the light of such rules and the evidence aforesaid, 
we conclude that the judgment of the trial court should 
be and it is hereby reversed and the cause is remanded 
with directions to render judgment against defendant 
and in favor of plaintiff as prayed in plaintiffs petition. 
All costs are taxed to defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 


NEBRASKA SEEDSMEN ASSOCIATION, APPELLANT, V. 
DEPARTMENT OF AGRICULTURE AND INSPECTION OF 


THE STATE OF NEBRASKA ET AL., APPELLEES. 
77 N. W. 2d 464 


Filed June 8, 1956. No. 33975. 


Judgments. The requisite precedent conditions of obtaining de- 
claratory relief under the Uniform Declaratory Judgments Act, 
sections 25-21,149 to 25-21,164, R. R. S. 1948, are: That a 
controversy exists in which a claim is asserted against one 
who has an interest in contesting it; that the controversy is 
between persons whose interests are adverse; that the parties 
seeking declaratory relief must have a legally protectible 
interest or right in the controversy; and that the issue involved 
is capable of present judicial determination. 


APPEAL from the district court for Lancaster County: 
Harry R. ANKENY, JUDGE. Reversed and remanded with 
directions to dismiss. 


Van Pelt, Marti & O’Gara, Chauncey C. Sheldon, and 
George E. Howell, for appellant. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 
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Smumons, C. J. 

This is an action brought to secure a declaratory judg- 
ment under the provisions of the Uniform Declaratory 
Judgments Act, sections 25-21,149 to 25-21,164, R. R. S. 
1943. The Department of Agriculture and Inspection of 
the State of Nebraska and Ed Hoyt, its director, are 
defendants. 

The plaintiff alleged that it is the duty of the defendant 
Hoyt, as such director, to execute, enforce, and adminis- 
ter “The Nebraska Seed Law,” being sections 81-2,135.01 
to 81-2,146.01, R. R. S. 1943. It is further alleged that a 
controversy has arisen between the parties regarding 
the interpretation of the act with particular reference 
to the use of nonwarranty and disclaimer or limitation 
of liability provisions in the labeling of seeds offered 
or exposed for sale for sowing purposes. Plaintiff fur- 
ther alleged that it contended that the law did not pro- 
hibit the labeling of seeds sold with statements which 
denied or limited the civil liability for damages of the 
seller. Plaintiff also alleged that defendants claimed 
the power to prohibit a seller of seeds from placing on 
the label or elsewhere on the containers any statements 
having the effect of limiting or denying the liability of 
the seller. 

Defendants by answer asserted the right to prohibit 
statements by sellers of seeds on the labels on the con- 
tainers, the effect of which is to limit or deny liability 
of such sellers for damages to purchasers of seeds re- 
sulting from or arising out of the falsity of statements 
put on the labels in accord with the provisions of the law. 
Defendants joined in a prayer for a declaratory judg- 
ment on the issues. 

Trial was had resulting in a judgment sustaining de- 
fendants’ interpretation of the law. 

Plaintiff appeals and here requests a reversal and re- 
mand with directions to enter a judgment in accord with 
its interpretation of the act. For reasons hereinafter 
stated we reverse the judgment of the trial court and 
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remand the cause with directions to dismiss the action. 

At the outset we are confronted with the question of 
the right of the plaintiff to maintain this action. We raise 
the question on our own motion deeming it important to 
the proper performance of the judicial function under the 
Uniform Declaratory Judgments Act. 

The caption of the petition recites: ‘Nebraska Seeds- 
men Association, Plaintiff.” The sole allegation as to 
the plaintiff, its capacity, and interest in the alleged 
controversy, is the following statement copied from the 
petition: “That the plaintiff is an unincorporated asso- 
ciation organized for the purpose of carrying on the 
business of promoting and improving the growing and 
marketing of agricultural seeds, the dissemination of 
information of the seed trade and the receipt, holding 
and disbursement of fees, dues and contributions and 
other personal property.” 

Defendants by answer admit the allegation. No evi- 
dence was offered or received as to that allegation. 

Section 25-21,150, R. R. S. 1948, provides: “Any per- 
son * * * whose rights, status or other legal relations are 
affected by a statute, * * * may have determined any 
question of construction * * * arising under the * * * 
statute * * * and obtain a declaration of rights, status 
or other legal relations thereunder.’ An unincorporated 
association is included within the statutory definition 
of “person.” § 25-21,161, R. R. S. 1948. 

We had this provision of the statute here in Schroder 
v. City of Lincoln, 155 Neb. 599, 52 N. W. 2d 808. We 
there held: “The requisite precedent conditions of 
obtaining declaratory relief are: That a controversy 
exists in which a claim is asserted against one who has 
an interest in contesting it; that the controversy is be- 
tween persons whose interests are adverse; that the 
parties seeking declaratory relief must have a legally pro- 
tectible interest or right in the controversy; and that the 
issue involved is capable of present judicial determi- 
nation.” 
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We there reviewed the authorities generally and also 
analyzed our previous decisions. We do not deem it 
necessary to again state those conclusions. We do quote 
these two sentences: “It grants the moving party an 
opportunity to have his own rights determined but not 
some other person’s rights when his own are not invaded 
or disturbed. * * * The questions are, does he have a 
private individual right involved in controversy, is there 
a justiciable issue involving the right presented to the 
court, and is or will that right be threatened or violated?” 

Smithberger v. Banning, 130 Neb. 354, 265 N. W. 10, 
was a declaratory judgment action. There Nebraska 
Petroleum Marketers, Inc., filed a petition in interven- 
tion. There were allegations—not present here—of the 
interest of the association and its members in the sub- 
ject matter of the litigation. As to that petition we held: 
“It does not allege in this pleading that as a corporate 
entity it is a dealer in gasoline, oils, etc., and thus sub- 
ject to the terms of the statute, the validity of which it 
questions. Its complaint is wholly based on the fact 
that it is made up of constituent members who are, in 
their respective private capacities, dealers in gasoline, 
oils, etc., which the terms of the legislation in suit pur- 
port to tax. However, in addition to the fact of the 
identity of its membership, its representative capacity 
and its authority to appear for or in behalf of its mem- 
bership in the present litigation is nowhere alleged, and 
cannot be presumed. In this class of cases corporate 
identity is wholly distinct from the persons who com- 
pose it. It is obvious that this corporation has no suf- 
ficient legal interest in the matters in controversy to 
invoke a judgment in its own behalf or in behalf of 
those it assumes to represent.” 

New Jersey Bankers Assn. v. Van Riper, 1 N. J. 193, 
62 A. 2d 677, is a quite comparable case. There the asso- 
ciation brought a declaratory judgment action to test 
the constitutionality of an act dealing with the escheat 
of unclaimed bank deposits. There the plaintiff was 
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an association whose membership consisted of almost all 
the banking institutions in the state. (Here there is no 
showing as to membership of plaintiff.) The association 
was a banking institution formed to advance the general 
welfare and interests of banks, but was not itself in the 
banking business. It sued in its own name with the as- 
serted authority and on behalf of its member banks. 
(There is no such allegation here.) The defendants were 
in part the Attorney General and the State Treasurer. 
They moved to strike the complaint contending that the 
plaintiff had no standing to maintain the suit. The court 
held: ‘While the Declaratory Judgments Act in express 
terms empowers an unincorporated association to invoke 
its provisions, R. S. 2:26-66, 2:26-69, proceedings there- 
under are necessarily restricted by the general rule of 
law requiring the prosecution of all actions to be in the 
name of the real party in interest—a person ‘whose 
rights, status or other legal relations are affected’ * * *.” 

The court then considered the New Jersey statute as 
to the power of unincorporated associations to sue and 
be sued and held that plaintiff was not legally competent 
to maintain the suit. 

The court then reversed and remanded with direc- 
tions to strike the bill of complaint. 

For authorities generally dealing with this question 
see 1 C. J. S., Actions, § 18, p. 1047, where the rule is 
Stated: “An action for a declaratory judgment may be 
brought only by a person whose rights are affected, or 
who has a real interest in the subject matter of the con- 
troversy; * * *.” See Annotation, 174 A. L. R. 551, where 
the rules are stated: “The general rule that the party 
maintaining an action under a declaratory judgments 
act must have a substantial interest or legally protectible 
interest in the subject matter of the litigation is applic- 
able to an action for a declaratory determination as to 
the validity of a statute or ordinance, and to establish 
such an interest the person maintaining the action must 
show that he will be directly affected by enforcement of 
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the statute in question. * * * The corollary to the gen- 
eral rule is that one to whom a statute is not applicable 
is not entitled to maintain an action for a declaratory 
judgment testing its validity.” 

We conclude that the plaintiff does not have that legal- 
ly protectible interest or right in the controversy that is 
required to maintain the action. 

The judgment of the trial court is reversed and the 
cause is remanded with directions to dismiss the action. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


UNITED COMMUNITY SERVICES, A CORPORATION, APPELLEE, 
v. THE OMAHA NATIONAL BANK, A CORPORATION, APPELLEE, 
IMPLEADED WITH OMAHA PUBLIC POWER DISTRICT, A 


CORPORATION, APPELLANT. 
77 N. W 2d 576 


Filed June 15, 1956. No. 33912. 


1. Charities. Eleemosynary means relating or devoted to charity; 
given in charity; having the nature of alms. 

Charity is a gift for the benefit of an indefinite num- 
ber of persons by bringing their hearts under the influence 
of education or religion; by relieving their bodies from disease, 
suffering, or constraint; by assisting them to establish them- 
selves for life; or by erecting or maintaining public buildings 
or works or otherwise lessening the burdens of government. 

3. Corporations: Charities. Generally a gift of its property by a 
corporation not created for charitable purposes is in violation 
of the rights of its stockholders and is ultra vires however 
worthy of encouragement or aid the object of the gift may be. 

4, Constitutional Law: Corporations. A public corporation, au- 
thorized by the Legislature and organized pursuant thereto to 
carry out functions that have been determined to be for a public 
purpose and the general welfare of the people, is an arm or 
branch of the government for this purpose and under the plen- 
ary control of the Legislature and therefore a governmental 
subdivision of the state within the terms of Article VIII, sec- 
tion 2, of the Constitution of Nebraska, as amended in 1920. 

5. Electricity: Corporations. Public corporations chartered for 
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10. 


11. 


12. 


13. 


14, 


16. 


the purpose of supplying the public with electricity have such 
lawful rights and powers as are clearly and expressly granted, 
together with such implied powers as are reasonably necessary 
to enable them to exercise those expressly conferred, and to 
enable them to accomplish the objects of their creation. All 
rights and powers not thus granted are withheld. 

Corporations. The authority given a public corporation to en- 
gage in the operation of a business enterprise carries with it 
the power to conduct it in the same manner in which a private 
corporation would deal with its property under similar 
circumstances. 

Constitutional Law. The state Constitution is not a grant but 
a restriction of legislative power, consequently courts can en- 
force only those limitations which the Constitution imposes. 
Constitutional Law: Statutes. Every legislative act comes be- 
fore this court surrounded with the presumption of constitu- 
tionality and this presumption continues until the act under 
review clearly appears to contravene some provision of the 
Constitution. 

The constitutional validity of an act of the 
Legislature is to be tested and determined, not by what has been 
or possibly may be done under it, but by what the law author- 
izes to be done under and by virtue of its provisions. 

The Legislature cannot circumvent an express 
provision of the Constitution by doing indirectly what it may 
not do directly. 

Constitutional Law: Corporations. The rights and franchises 
of a public corporation never become vested rights as against the 
state, and its charter constitutes no contract in the sense of 
the constitutional provision which prohibits the obligation of 
contracts being violated. 

Constitutional Law. Article XIII, section 3, of the Constitution 
of Nebraska is intended to prevent the state from extending 
its credit to private enterprises. 

Statutes. It is the province of the Legislature to determine mat- 
ters of policy. In appropriating the public funds, if there is 
reason for doubt or argument as to whether the purpose for 
which the appropriation is made is a public or a private pur- 
pose, and reasonable men might differ in regard to it, it is 
generally held that the matter is for the Legislature. 

The vital point, in all such appropriations, is whether 
the purpose is public. If it is, it does not matter whether the 
agency through which it is dispensed is public or not since the 
appropriation is not made for the agency but for the object which 
it serves. The test is in the result, not in the means. 
Constitutional Law: Statutes. The Legislature may make a 
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reasonable classification of persons, corporations, and prop- 

erty for purposes of legislation concerning them, but the classi- 

fication must rest upon real differences of situation and cireum- 
stances surrounding the members of the class relative to the 
subject of legislation which render appropriate its enactment. 

The Legislature may legislate in regard to a 
class of persons, but they cannot take what may be termed a 
natural class of persons, split that class in two, and then arbi- 
trarily designate the dissevered fractions of the original unit 
as two classes and enact different rules for the government 
of each. 

17. Constitutional Law. An unconstitutional act is not a law; it 
confers no rights; it imposes no duties; it affords no protec- 
tion; it creates no office; and it is, in legal contemplation, as 
inoperative as though it had never been passed. 


16. 
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WENKE, J. 

The United Community Services, a corporation, 
brought this action in the district court for Douglas 
County against the Omaha Public Power District and 
The Omaha National Bank. The purpose of the action 
is to determine whether or not the Omaha Public Power 
District, which we shall hereinafter refer to as the dis- 
trict, had legal authority to make the pledges that it did 
to the plaintiff, which we shall hereinafter refer to as 
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appellee. The trial court found that the pledges made 
were in the nature of business expenditures which the 
district had the right to make under its general powers. 
It entered a decree accordingly. Its motion for a new 
trial having been overruled, the district took this appeal 
therefrom. 

When this court heard the case being orally argued 
the first time, it became apparent that all parties in- 
volved were interested solely in having the trial court’s 
decree sustained. Such fact is evidenced by the briefs. 
It appeared to us then as it still does, that the matter 
involved is of substantial public concern and should be 
fully presented by both sides in order to give this court 
a better opportunity of being informed as to the questions 
involved. For that purpose we continued the oral hear- 
ing thereof on February 8, 1956, and directed the Attor- 
ney General to appear and file a brief for that purpose. 
This he did on March 16, 1956. Appellee, in its reply 
to the brief so filed, is quite critical of the position 
taken therein by the Attorney General. In presenting 
a case to this, or any other court, counsel should con- 
fine their remarks to the facts thereof and the law appli- 
cable thereto. Language critical of one’s adversary, 
or of a court, has no place in such procedure. 

The nature of the case is one seeking a declaratory 
judgment to determine the right of a public power dis- 
trict to make contributions to a community chest oper- 
ating within the boundaries of the territory served by 
such district; first, under its general statutory powers, 
and second, under a statute passed by the 1951 Legis- 
lature giving such district the specific power to do so 
under the conditions therein set forth. (Now §§ 14-1106 
and 14-1107, R. R. S. 1943.) 

Appellee, United Community Services, a Nebraska 
corporation with its principal place of business in 
Omaha, is a nonprofit charitable organization without 
capital stock. It is successor to the Omaha Welfare 
Federation and Community Chest, a Nebraska corpora- 
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tion, and is commonly referred to as “Community Chest.” 
It annually conducts a campaign in the city of Omaha to 
collect funds in support of numerous properly accredited 
and affiliated agencies engaged in charitable and 
eleemosynary purposes, which funds are used by these 
agencies to carry on their work exclusively within the 
limits of the city, a city of the metropolitan class, for 
the welfare of the people therein. As an example, in 
1954 it collected $1,234,869 for this purpose. 

Appellant is a public power district organized under 
Chapter 70 of the Nebraska statutes and has the usual 
powers of a public corporation. It is primarily en- 
gaged in the operation of an electrical utility, being the 
sole distributor of electrical energy, which it produces, 
to the residents of the district it serves, which includes 
the city of Omaha. It does not have power to tax, so 
none of its revenues are derived from that source. 

For each of the years 1950 and 1951 the district, by 
separate resolutions of its board of directors, contributed 
and paid to appellee the sums of $28,000 and $32,000 
respectively. However, before doing so, an indemnifying 
agreement was entered into by the parties with The 
Omaha National Bank, hereinafter referred to as the 
bank, whereby appellee deposited with the bank $75,000 
in principal of United States securities to guarantee 
that a refund of these contributions would be made to 
the district if it should be judicially determined that 
the contributions were made without legal authority. 

In each of the years 1952, 1953, and 1954 the district, 
by separate resolutions of its board of directors which 
contain findings and impose requirements to meet all the 
provisions of the law relating thereto as passed by the 
1951 Legislature, authorized contributions to be made 
to appellee in the respective amounts of $36,800, $39,000, 
and $39,000. The evidence shows these amounts were not 
in excess of that authorized by the statute. However, 
these amounts were never paid to appellee. 

It is to enforce these pledges, and to relieve itself from 
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the continuance of its obligation to keep the securities 
on deposit with the bank under the indemnifying agree- 
ment hereinbefore referred to, that appellee brought 
this action. It thereby seeks to have determined whether 
or not the district was legally authorized to make the 
foregoing contributions. 

Eleemosynary means relating or devoted to charity; 
given in charity; having the nature of alms. See Web- 
ster’s New International Dictionary (2d ed.), p. 829. 

In 10 Am. Jur., Charities, § 3, p. 585, the legal meaning 
of charity is stated as: “* * * a gift, to be applied con- 
sistently with existing laws, for the benefit of an in- 
definite number of persons, by bringing their hearts 
under the influence of education or religion, by reliev- 
ing their bodies from disease, suffering, or constraint, 
by assisting them to establish themselves for life, or by 
erecting or maintaining public buildings or works or 
otherwise lessening the burdens of government.” See, 
also, 142 A. L. R. 1076; 14 C. J. S., Charities, § 1(a), p. 
410; 17 McQuillin, Municipal Corporations (3d ed.), § 
47.01, p. 1. 

“Tt is the general rule that a gift of its property by 
a corporation not created for charitable purposes is in 
violation of the rights of its stockholders and is ultra 
vires, however worthy of encouragement or aid the object 
of the gift may be.” 6A Fletcher, Cyclopedia Corpora- 
tions (Perm. ed.), § 2939, p. 667. 

And, as stated in 10 McQuillin, Municipal Corporations 
(3d ed.), § 28.43, p. 106: “* * * a municipality cannot 
give away its property or expend money for purposes 
other than corporate ones, and it follows that a munici- 
pality has no power in any manner to dispose of prop- 
erty of the corporation without consideration, where 
not for a corporate purpose.” 

But the district contends it has the lawful right to 
make these contributions under its general powers, since 
what was done results in benefits to the district, that is, 
that they are ordinary expenses and not a gift. To 
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support this theory appellee offered evidence to the 
effect that the district’s 980 active and 83 retired em- 
ployees, and their families, take advantage of some of 
the facilities which these agencies supply; that it helps 
the morale of these employees because the district sup- 
ports the community chest and therefore they are more 
loyal and efficient employees; that it helps protect the 
district’s property by reason of the fact that the pro- 
grams of these agencies curb juvenile delinquency; that 
by doing so the district discharges a duty to the public 
of the community which it serves and thus creates good 
public relations; that a good community welfare program 
helps draw new business to Omaha which the district will 
have the opportunity of serving; and that all this will 
result in increased revenue and lower rates. It is also 
the thought of the district officers that as one of the 
leading businesses in Omaha it is important for it to 
accept civic responsibility in the community which it 
serves and properly discharge its duties to the public 
thereof. 

A summary of the foregoing is contained in each of 
the resolutions adopted by the board of directors, the 
last one being as follows: “That it is hereby found and 
determined that to make a contribution to the 1953 
(1954) campaign of United Community Services will 
protect and increase the safety of its property and pro- 
mote and aid the health and welfare of its employees 
and of The City of Omaha; that it will enable the em- 
ployees to render more efficient service to Omaha Pub- 
lic Power District and will enable the District to better 
discharge its duties to the public, and the Board of 
Directors does further find that such a contribution will 
be for the best interests of the District in its proprietary 
capacity and its relations with the public generally.” 

Section 70-602, R. R. S. 1943, provides in part that: 
“A district may be created as hereinafter provided, and 
when so created, shall be a public corporation and politi- 
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cal: subdivision of this state, and may sue or be sued 
in its corporate name.” 

In regard thereto we have said that: ‘“* * * a public 
corporation, authorized by the legislature and organized 
pursuant thereto to carry out functions that have been 
determined to be for a public purpose and the general 
welfare of the people, is an arm or branch of the govern- 
ment for this purpose and under the plenary control of 
the legislature and therefore a governmental subdivision 
of the state within the terms of section 2, art. VIII of 
the Constitution, as amended in 1920.” Platte Valley 
Public Power & Irr. Dist. v. County of Lincoln, 144 Neb. 
584, 14 N. W. 2d 202, 155 A. L. R. 412. See, also, Re- 
gents v. McConnell, 5 Neb. 423. 

The Legislature gave to public power districts all the 
usual powers of a corporation organized for public pur- 
poses. § 70-625, R. R. S. 1943. These are more fully 
set forth in section 70-626, R. R. S. 1943, and section 
70-655, R. R. S. 1943. They are intended to permit the 
business of the district to be operated in a successful and 
profitable manner. 

We have said that the following applies to a munici- 
pal corporation in exercising the power it possesses 
when functioning in a proprietary capacity: “* * * a 
municipal corporation ‘possesses, and can exercise, the 
following powers, and no others; First, those granted 
in express words; second, those necessarily or fairly 
implied in or incident to the powers expressly granted; 
third, those essential to the declared objects and pur- 
poses of the corporation—not simply convenient, but 
indispensable.’ Christensen v. City of Fremont, 45 Neb. 
160, 63 N. W. 364.” Nelson-Johnston & Doudna v. Metro- 
politan Utilities Dist., 187 Neb. 871, 291 N. W. 558. See, 
also, Slepicka v. City of Wilber, 150 Neb. 376, 34 N. W. 
2d 646. The same is true of ‘public corporations en- 
gaged in proprietary functions. As held in State ex rel. 
Johnson v. Consumers Public Power Dist., 143 Neb. 753, 
10 N. W. 2d 784, 152 A. L. R. 480, by quoting from 29 
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C. J. S., Electricity, § 15, p. 521: “Companies chartered 
for the purpose of supplying the public with electricity 
* * * have such lawful rights and powers as are clearly 
and expressly granted, together with such implied * * * 
powers as are reasonably * * * necessary to enable them 
to exercise those expressly conferred, and to enable 
them to accomplish the objects of their creation. All 
rights and powers not thus granted are withheld.” 

In Nelson-Johnston & Doudna v. Metropolitan Util- 
ities Dist., swpra, in dealing with this subject, we said: 
“The authority given a municipality to engage in the 
operation of a business enterprise carries with it the 
power to conduct it in the same manner in which a 
private corporation would deal with its property under 
similar circumstances.” See, also, Greenwood v. City 
of Lincoln, 156 Neb. 142, 55 N. W. 2d 343, 34 A. L. R. 
2d 1203; State ex rel. Johnson v. County of Gage, 154 
Neb. 822, 49 N. W. 2d 672. We think the same would 
be true of all public corporations authorized to engage 
in proprietary functions. 

Since we have held that a district, in the operation 
of its business, should be treated in the same manner 
aS a private corporation, appellant cites cases as con- 
trolling which hold that private corporations may expend 
funds for purposes, as was here done, on the basis that 
they are proper operating expenses. It is true there are 
some courts, both state and federal, that have come to 
such a conclusion independent of statutory authority, 
however, generally the authority to do so exists by 
statute or provisions of the Internal Revenue Code and 
Treasury Department directives issued pursuant thereto. 
The same is true in this state since the 1953 Legislature 
passed what is now section 21-1,165, R. R. S. 1943, author- 
izing private corporations to contribute to charitable 
undertakings or enterprises. 

In this jurisdiction, under the general powers granted 
public corporations, the revenues derived are required 
to be devoted to the purposes for which the corporation 
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is being operated, that is, the payment of operating ex- 
penses, indebtedness, and repairs, extensions, and im- 
provements of the facilities. The diversion of the reven- 
ues to purposes other than these cannot be approved as 
incident thereto. While we are not unmindful of the 
fact there is some reasonable basis for the argument 
made, particularly in view of the evidence adduced to 
the effect that these contributions bring some benefits to 
the district and therefore should be considered as oper- 
ating expenses, nevertheless, we think the matter of 
subjecting all such public corporations to solicitations 
by all classes of nonprofit agencies serving a public pur- 
pose is a matter of such grave public concern that it 
should be left with the Legislature which has plenary 
power over them. There the pros and cons of the 
matter can be fully presented and that body determine 
the public policy in regard thereto. We think the pur- 
poses served by these agencies are very worthy of 
everyone’s charity but whether or not the revenue of 
public corporations should be permitted to be contributed 
for those purposes through these agencies, and to what 
extent, is, we think, a matter for the Legislature and 
not the courts. In the absence of express statutory au- 
thorization we find the district was without authority to 
make these contributions. 

In this respect we have not overlooked the principle 
applicable as to when courts will interfere with the 
actions of corporate authorities in handling the ordinary 
business affairs entrusted to them. See Slepicka v. 
City of Wilber, supra. But these principles have no 
application if such corporate authorities act, as here, 
without authority. 

The 1951 Legislature dealt with the subject by passing 
L. B. 447, which is now sections 14-1106 and 14-1107, 
R. R. S. 1943. They provide as follows: 

“For the purpose of promoting and aiding in the 
health and welfare of any city of the metropolitan class 
in which it may be operating, any public corporation or 
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political subdivision in the State of Nebraska, which is 
engaged in a business in a proprietary capacity in a city 
of the metropolitan class, such as the production or 
furnishing of light, power, gas, water, or any other 
utility to the public, and which proprietary activities 
of such public corporation or political subdivision are 
not supported directly by taxation, may use its funds 
for charitable or eleemosynary purposes.” § 14-1106, 
R. R. S. 1943. 

“Any such public corporation or political subdivision 
in the State of Nebraska which is engaged in a business 
in a proprietary capacity in a city of the metropolitan 
class may contribute from its funds derived or to be 
derived from its proprietary activities to any association 
or corporation in a city of the metropolitan class which 
is organized or existing without profit to its officers, 
directors, or members and which operates exclusively 
for charitable or eleemosynary purposes for the wel- 
fare of the public; Provided, the governing body of such 
public corporation or political subdivision shall before 
making such contribution find and determine by the 
vote of two-thirds of all its members that to make such 
contribution will protect and increase the safety of 
its property and promote the health and welfare of its 
employees and enable them to render more efficient serv- 
ice to such public corporation or political subdivision 
and enable it to better discharge its duties to the public; 
and provided further, that the association or corporation 
to which such contributions are made shall so operate 
that the funds contributed shall be used within the limits 
of the city of the metropolitan class for the purposes 
set forth in this act. Such contributions shall not in any 
one year be in excess of one half of one per cent of the 
annual gross receipts of such public corporation or politi- 
cal subdivision in that year, which shall be computed on 
the basis of the receipts derived within the corporate 
limits of such metropolitan city.” §14-1107, R. R. S. 1943. 

Are the functions being served by these agencies for 


VoL. 162] JANUARY TERM,, 1956 797 : 
United Community Services v. The Omaha Nat. Bank . 


a public purpose? What is a public purpose is primarily 
for the Legislature to determine. However, in, Platte. 
Valley Public Power & Irr. Dist. v. County of Lincoln, — 
supra, we said that: “A public purpose has for its ob- 
jective the promotion of the public health, safety, morals, 
security, prosperity, contentment, and the general wel-.. 
fare of all the inhabitants.” 

While the revenues received by the district i in the oper- 
ations of its business are not public funds in the same 
sense as those derived from taxation, however, they are 
public funds collected by the district for certain pur- 
poses and the Legislature may, under its control of the 
district, authorize their expenditure for a public pur- 
pose beneficial to such district and those immediately 


interested therein but ‘under the restrictions and limita- ,. 


tions imposed on the Legislature by the Constitution. 
The state Constitution is not a grant, ‘but a restriction 


of legislative power, consequently courts can ‘enforce | ’ 


only those limitations which the Constitution imposes. 
Elmen v. State Board of Equalization & Assessment, 
120 Neb. 141,°231 N. W.'772. 

Administrative construction only becomes important 
in case provisions of a statute are of doubtful. meaning.. 
Mogis v. Lyman-Richey, Sand & Gravel. Corp.,, 189 F, 
2d 130. Likewise legislative construction is: entitled 
to consideration when _ deliberately given, especially. 
when adhered to consistently for a considerable period 
of time. Elmen v. State Board of Equalization: & “Assess- 
ment, supra. But in either event such would not be 
controlling if the act contravenes some provision of the, 7 
Constitution. | 

The language employed in the ‘statute here ‘involved , 
is plain and we must construe it accordingly. No, rules, 
of construction are necessary for that purpose. ., rage 

The resolution passed by the district’s board of,, di-; 
rectors met the requirements thereof. That leaves ‘the 
only question remaining, did the Legislature act within 
its authority in dealing with the matters involved?, . 
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In this respect the following has application: “Every 
legislative act comes before this court surrounded with 
the presumption of constitutionality and this presump- 
tion continues until the act under review clearly ap- 
pears to contravene some provision of the Constitution.” 
Weekes v. Rumbaugh, 144 Neb. 103, 12 N. W. 2d 636, 
150 A. L. R. 129. See, also, Clough v. North Central 
Gas Co., 150 Neb. 418, 34 N. W. 2d 862; State ex rel. 
State Railway Commission v. Ramsey, 151 Neb. 333, 37 
N. W. 2d 502. 

Further, it should be understood that: “The con- 
stitutional validity of an act of the legislature is to be 
tested and determined, not by what has been or possibly 
may be done under it, but by what the law authorizes to 
be done under and by virtue of its provisions.” City of 
Beatrice v. Wright, 72 Neb. 689, 101 N. W. 1039. 

Also, the Legislature cannot do indirectly what the 
Constitution prohibits it from doing directly. Peterson 
v. Hancock, 155 Neb. 801, 54 N. W. 2d 85. 

Bearing in mind the foregoing principles we turn 
next to the question of the constitutionality of sections 
14-1106 and 14-1107, R. R. S. 1943. 

We do not think the factual situation here presented 
involves a subscription to stock, or becoming the owner 
of any capital stock of a railroad, private corporation, or 
association by a city, county, town, precinct, municipality, 
or other subdivision of the state as prohibited by Article 
XI, section 1, of the Constitution of Nebraska. 

We do not think the factual situation here presented 
can in any way be said to relate to Article XIII, sec- 
tion 2, of the Constitution of Nebraska, which, as far as 
here material, provides: “No city, county, town, pre- 
cinct, municipality, or other subdivision of the state, 
shall ever make donations to any railroad, or other works 
of internal improvement, * * *.” 

Article I, section 10, of the Constitution of the United 
States provides: “No State shall * * * pass any * * * 
Law impairing the Obligation of Contracts, * * *.” 
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Article I, section 16, of the Constitution of Nebraska 
likewise provides: “No * * * law impairing the obliga- 
tion of contracts, * * * shall be passed.” 

As between the district and the state we have, as 
early as Regents v. McConnell, supra, said: “Hence it 
is very clear that the rights and franchises of such pub- 
lic corporations never become vested rights as against 
the state, and its charter constitutes no contract in the 
sense of the constitutional provision which prohibits the 
obligation of contracts being violated.” 

All the outstanding obligations of the district, which 
are revenue bonds, were issued pursuant to and under 
the authority of Resolution No. 19 passed by the board 
of directors. It provides that operating expenses are 
to be paid only after all debt requirements have been 
met. The plan provided for securing the payment of 
these revenue bonds is as follows: All money received 
by the district is put in a “Revenue Fund”; from this 
fund sufficient is then deposited in the “Debt Service 
Fund” for payment of its indebtedness requirements in 
an amount adequate to cover the specific items therein 
set forth; and it is only after the foregoing provisions 
have been met that the funds remaining in the “Revenue 
Fund” may be withdrawn therefrom and used for gen- 
eral purposes, including operating expenses. It is thus 
clearly evident that the authorization made in sections 
14-1106 and 14-1107, R. R. S. 1943, could in no possible 
way impair the outstanding obligations of the district. 

Article XIII, section 3, of the Constitution of Nebraska, 
provides: “The credit of the state shall never be given 
or loaned in aid of any individual, association, or cor- 
poration.” 

In State ex rel. Haberlan v. Love, 89 Neb. 149, 131 
N. W. 196, 34 L. R. A. N. S. 607, Ann. Cas. 1912C 542, 
we said of this section: “Section 3, art. XII (now XIII) 
of the constitution, was intended to prevent the state 
from extending its credit to private enterprises.” 

Also in Oxnard Beet Sugar Co. v. State, on rehearing, 
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73 Neb. 66, 105 N. W. 716, we said: “The legislature 
cannot appropriate the public moneys of ‘the state to 
encourage private enterprises.” 

But, as stated in City of Glendale v. White, 67 Ariz. 
231, 194 P. 2d 435: “No hard and fast rule can be laid 
down, for in determining whether a proposed expendi- 
ture of public funds is valid as devoted to a ‘public use - 
or purpose’ each case must be decided with reference to 


the object sought to be accomplished and to the degree : 


and manner in which that object affects the public wel- 
fare. Opinion of the Justices, 320 Mass. a; 67 ae E: 
2d 588,.165 A. L..R. 807.” 


As stated in Oxnard Beet Sugar. Co. v. State, supra: 


“It is the province of the legislature to. determine mat- 
ters of policy. -In appropriating the public funds, if 


there is reason for doubt or argument.as to'whether the ~ 


purpose for which the appropriation’ is made is.a public — 


or a private purpose,.and: reasonable men might:.differ 


in regard to it, it is generally held that the matter is for'. 
the legislature; * * *.” See, also, Power Oil Co..v. Coch--. . 
ran, 138 Neb. 827, 295 N.. W. 805; State ex rel. Douglas * 


County: v. Cornell, 53 Neb. 556, 74 N. W. 59,:68 Am.'S. 


R. 629, 39 L.-R. A. 513; State ex rel. Custer County. 


Agricultural Society & Live Stock Exchange v. Robinson, 


35 Neb. 401, 53.N. W. 213, 17:L. Re As 3838.0 oe 


The nature of appellee and the purposes it ‘serves has ' 


already been set forth herein. That these are for the * 
welfare of the public and that they serve a public: -pur- : ‘ 


pose there..can be no doubt. See, Hager v. Kentucky: 


Children’s Home Soc:, 119. Ky.- 235, 83° S. W. 605," 67): : 


L. R. A. 815; Myer v. Children’s’Aid Assn., 73 Ind. App. 


489, 127 N. E. 835; Furlong v. South Park Com’rs.; 340' - 


Ill. 363, 172 N. E. 757; Power Oil Co. v. Cochran, supra. 


In exercising the authority we think the following has -- 
application: “ “These authorities clearly settle thatthe «= 


vital. point in-all such appropriations is whether the — 


purpose is public; and that; if it is, it does not’ matter 
whether the agency. through which itis dispensed. ‘is 


VoL. 162] JANUARY TERM, 1956 801 
United Community Services v. The Omaha Nat. Bank 


public or not; that the appropriation is not made for the 
agency, but for the object which it serves; the test 
is in the end, not in the means.’ (Hager v. Home So- 
ciety, 119 Ky. 235, 83 S. W. 605, 67 L. R. A. 815.)” 
Myer v. Children’s Aid Assn., supra. See, also, Furlong 
v. South Park Com’rs., supra; Bullock v. Billheimer, 175 
Ind. 428, 94 N. E. 763; Sambor v. Hadley, 291 Pa. 395, 
140 A. 347; Long v. Mayo, 271 Ky. 192, 111 S. W. 2d 633. 

We think the Legislature was not, by this section, 
prohibited from authorizing the use of the district’s 
funds for a public purpose beneficial to it but in dele- 
gating such authority, which is to authorize the “use of 
its funds for charitable or eleemosynary purposes,” it 
must set up reasonable standards to guide the agency 
which is to administer it. Schutte v. Schmitt, ante p. 162, 
75 N. W. 2d 656. This we think it did by the following 
requirements therein set forth: “* * * the governing 
body of such public corporation or political subdivision 
shall before making such contribution find and determine 
by the vote of two-thirds of all its members that to make 
such contribution will protect and increase the safety of 
its property and promote the health and welfare of its 
employees and enable them to render more efficient 
service to such public corporation or political subdivision 
and enable it to better discharge its duties to the public; 
and provided further, that the association or corporation 
to which such contributions are made shall so operate 
that the funds contributed shall be used within the 
limits of the city of the metropolitan class for the purposes 
set forth in this act. Such contributions shall not in any 
one year be in excess of one half of one per cent of the 
annual gross receipts of such public corporation or poli- 
tical subdivision in that year, which shall be computed 
on the basis of the receipts derived within the corporate 
limits of such metropolitan city.” § 14-1107, R. R.S. 1943. 

Article III, section 18, of the Constitution of Nebraska, 
provides: “The Legislature shall not pass local or 
special laws in any of the following cases, that is to say: 
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*"* * Granting to any corporation, association, or in- 
dividual any special or exclusive privileges, immunity, 
or franchise whatever. In all other cases where a gen- 
eral law can be made applicable, no special law shall 
be enacted.” 

“The power of classification rests with the legislature, 
and this power cannot be interfered with by the courts, 
unless it is clearly apparent that the legislature has by 
an artificial and baseless classification attempted to avoid 
and violate the provisions of the constitution prohibiting 
local and special legislation.” Allan v. Kennard, 81 Neb. 
289, 116 N. W. 63. See, also, State ex rel. Cone v. 
Bauman, 120 Neb. 77, 281 N. W. 693. 

“The rule established by the authorities is that while 
it is competent for the legislature to classify, the classi- 
fication, to be valid, must rest on some reason of public 
policy, some substantial difference of situation or cir- 
cumstances, that would naturally suggest the justice or 
expediency of diverse legislation with respect to the 
objects classified. See Cooley, Constitutional Limita- 
tions (5th ed.), 481.” State ex rel. Dawson County v. 
Farmers & Merchants Irr. Co., 59 Neb. 1, 80 N. W. 52. 

As recently as Blauvelt v. Beck, ante p. 576, 76 N. W. 
2d 738, we restated the principle as follows: ‘The Legis- 
lature may make a reasonable classification of persons, 
corporations, and property for purposes of legislation 
concerning them, but the classification must rest upon 
real differences of situation and circumstances sur- 
rounding the members of the class, relative to the sub- 
ject of legislation, which render appropriate its enact- 
ment.” See, also, Galloway v. Wolfe, 117 Neb. 824, 223 
N. W. 1, 62 A. L. R. 637; State ex rel. Cone v. Bauman, 
supra; State ex rel. County of Dawson v. Dawson County 
Irr. Co., 125 Neb. 836, 252 N. W. 320; Anderson v. 
Lehmkuhl, 119 Neb. 451, 229 N. W. 773. 

We, also, said in State ex rel. Taylor v. Hall, 129 Neb. 
669, 262 N. W. 835, that: “ ‘The legislature may legis- 
late in regard to a class of persons, but they cannot take 
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what may be termed a natural class of persons, split 
that class in two, and then arbitrarily designate the 
dissevered fraction of the original unit as two classes, 
and enact different rules for the government of each.’ 
State v. Julow, supra (129 Mo. 163, 31 S. W. 781, 50 
Am. S. R. 443, 29 L. R. A. 257).” 

It will be noted that section 14-1106, R. R. S. 1943, 
limits the public corporations or political subdivisions 
in the state that may use their funds for charitable or 
eleemosynary purposes to those engaged in a business 
in a proprietary capacity in a city of the metropolitan 
class and are not supported directly by taxation, and 
then section 14-1107, R. R. S. 1943, provides such public 
corporation or political subdivision so engaged may con- 
tribute from funds derived from its proprietary activi- 
ties to any association or corporation, such as appellee, 
operating therein provided the governing body of such 
public corporation or political subdivision shall find cer- 
tain things to exist. Among these are that it will protect 
and increase the safety of its property; that it will pro- 
mote the health and welfare of its employees; that it 
will help its employees and enable them to render more 
efficient service; and that it will enable the district to 
better discharge its duties to the public. 

We can see no real difference in the circumstances 
surrounding the employees of such public corporations 
whether in a metropolitan city or outside thereof, nor 
can we see any real difference in the health and welfare 
benefits that will be received from such donations by 
the public in a city of the metropolitan class and those 
that would be received by the public who live in the 
smaller communities and cities of the state which may 
be included in the area served. The latter would be 
true not only generally over the state but even within 
the very district herein involved. We think the Legis- 
lature had authority to deal with the subject but having 
entered the field could not arbitrarily classify the dis- 
tricts, or within a district, by limiting the right of such 
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public corporation to use its revenues for such purposes 
only in Omaha, a city of the metropolitan class, or the 
district serving it. The public good which the Legisla- 
ture intended, and which it thought the money so au- 
thorized to be expended would serve, is applicable to 
the employees of all public power districts so operating. 
We think if such contributions are to be authorized no 
reasonable basis exists for the classification here made, 
which is, ‘For the purpose of promoting and aiding in 
the health and welfare of any city of the metropolitan 
class in which it may be operating, * * *.” § 14-1106, R. 
R. S. 1943. 

Two other sections of the state Constitution are called 
to our attention. They are Article I, section 4, which 
provides that: ‘No person shall be compelled to * * * 
support any place of worship against his consent, * * *” 
and Article VII, section 11, which provides: “Neither 
the state Legislature nor any county, city or other public 
corporation, shall ever make any appropriation from any 
public fund, or grant any public land in aid of any sec- 
tarian or denominational school or college, or any edu- 
cational institution which is not exclusively owned and 
controlled by the state or a governmental subdivision 
thereof.” 

In this respect the following principle should be borne 
in mind: “Neither may the legislature circumvent an 
express provision of the Constitution by doing indirectly 
what it may not do directly.” Steinacher v. Swanson, 
131 Neb. 439, 268 N. W. 317. 

There are as evidenced here, agencies which, as part of 
their work, engage in both religious and charitable acti- 
vities. Y.M.C.A. of Omaha v. Douglas County, 60 Neb. 
642, 83 N. W. 924, 52 L. R. A. 123; Wright v. Salvation 
Army, 125 Neb. 216, 249 N. W. 549; Ancient and Ac- 
cepted Scottish Rite of Freemasonry v. Board of County 
Commissioners, 122 Neb. 586, 241 N. W. 93, 81 A. L. R. 
1166. If by giving to agencies of this character, even 
though the money given is designated to be used for 
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activities non-sectarian in character, it makes available 
to such agency for religious or educational purposes 
money it has on hand to an extent not otherwise possible, 
thus indirectly doing what the Constitution prohibits, 
we think it would be bad. Any legislation passed deal- 
ing with this subject and delegating such authority to 
some agency must properly restrict that agency to the 
same extent as the Legislature itself is restricted in order 
to prevent such agency from doing what the Legisla- 
ture itself could not do. As we have already stated 
in Steinacher v. Swanson, supra: ‘“* * * it is not what 
has been done but what can be done under a statute 
that determines its constitutionality.” 

“An unconstitutional act is not a law; it confers no 
rights; it imposes no duties; it affords no protection; 
it creates no office; and it is, in legal contemplation, as 
inoperative as though it had never been passed.” Board 
of Educational Lands & Funds v. Gillett, 158 Neb. 558, 
64 N. W. 2d 105. 

The brief of amici curiae, filed in behalf of the Omaha 
Industrial Foundation, does not present an identical 
situation with that involved herein. Consequently we 
do not find it either necessary or desirable to determine 
the question as to whether or not the contributions made 
to it were within the general powers of the public cor- 
poration making them. 

Having come to the conclusion that without express 
statutory authority authorizing it to do so that the dis- 
trict was without legal authority to make the contribu- 
tions it did to appellee in 1950 and 1951 and further, 
because we find the act passed by the 1951 Legislature 
relating to the 1952, 1953, and 1954 pledges to be un- 
constitutional, we reverse the decision of the trial court 
and remand the action to it with the following directions: 
First, that the bank be directed to refund to the district 
the amount of the 1950 and 1951 contributions as is 
provided for in the indemnifying agreement which it 
entered into with appellee and the district; and second, 
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that the appellee be denied a recovery on the district’s 
1952, 1953, and 1954 pledges. Costs are taxed to the 
appellee. 


REVERSED AND REMANDED WITH DIRECTIONS. 


NorMAN HOFFMAN, PLAINTIFF IN ERROR, Vv. STATE oF 


NEBRASKA, DEFENDANT IN ERROR. 
11 N. W. 2d 592 


Filed June 15, 1956. No. 33969. 


Automobiles: Criminal Law. An instruction reciting the pro- 
visions of statutes regulating and controlling the speed of motor 
vehicles should include therein all the material applicable statu- 
tory limitations and qualifications to enable a jury to observe 
and understand the duty of drivers at the time and place in 
question. 

Homicide: Automobiles. In criminal cases prosecuted under the 
motor vehicle homicide act the negligence or unlawful acts of 
another driver which proximately contributed to the death, as 
distinguished from an independent intervening cause thereof, is 
not a defense if the evidence is sufficient to sustain a conclusion 
beyond a reasonable doubt that the defendant’s negligence or 
unlawful acts were also a proximate cause of the death of 
another. 

Homicide: Intoxicating Liquors. Within the meaning of the 
motor vehicle homicide act the following is a proper description 
of a person under the influence of intoxicating liquor: A person 
is under the influence of intoxicating liquor if such person is 
under such influence of intoxicating liquor to such an extent as 
to have lost to an appreciable degree the normal control of his 
body or mental faculties, and to the extent that there is an 
impairment of the capacity to think and act correctly and 
efficiently. 

Witnesses. Hypothetical questions to experts must be framed 
so as to fairly reflect facts either admitted or proved by other 
witnesses and must not assume as proved that which has not 
been, nor should they be based upon conclusions of fact which 
can only be found by a jury. 

It is error to permit an expert to answer a question 
based upon a hypothesis which hypothesis assumes facts not 
proved by other witnesses. 

Witnesses: Appeal and Error. If however the deficiency is ad- 


VoL. 162] JANUARY TERM, 1956 807 
Hoffman v. State 


mitted or proved by the opposing party the error becomes harm- 
less and in consequence may not be regarded as ground for 
reversal. 

7. Homicide: Automobiles. In the prosecution of a charge of 
motor vehicle homicide proof of gross negligence is not essential 
to sustain a conviction. 

8. Criminal Law: Evidence. The test by which a jury shall de- 
termine the sufficiency of circumstantial evidence in a criminal 
prosecution is whether the facts and circumstances tending to 
connect the accused with the crime charged are of such con- 
clusive nature as to exclude to a moral certainty every rational 
hypothesis except that of guilt. 

After a jury has considered the evidence in 

the light of this rule and returned a verdict of guilty the verdict 

on review may not, as a matter of law for insufficiency of 
evidence, be set aside if the evidence sustains some rational 
theory of guilt. 


Error to the district court for Buffalo County: EL- 
DRIDGE G. REED, JupcE. Affirmed. 


Dryden & Jensen, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Ralph D. Nel- 
son, for defendant in error. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 

YEAGER, J. 

This is the second appearance of this case in this court. 
It was previously reported as Hoffman v. State, 160 
Neb. 375, 70 N. W. 2d 314. The case is an error pro- 
ceeding from the district court for Buffalo County, Ne- 
braska, in a criminal action wherein Norman Hoffman 
was tried and convicted on a charge of causing death 
while engaged in the unlawful operation of an auto- 
mobile. Following conviction he was sentenced to serve 
a term of not less than 1 year nor more than 3 years 
in the State Reformatory. 

By this proceeding Hoffman, the plaintiff in error, who 
will hereinafter for convenience be referred to as de- 
fendant, seeks a reversal of the conviction and sentence. 
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His brief contains five assignments of error as grounds 
for reversal: (1) The court erred in giving instruc- 
tion No. 7 of its own motion; (2) the court erred in giving 
instruction No. 11 of its own motion; (3) the court erred 
in giving instruction No. 15 of its own motion; (4) the 
court erred in receiving evidence of expert witness, Dr. 
R. D. Johnson, as to intoxication; and (5) the evidence 
is not sufficient to sustain a conviction. 

A determination upon these assignments of error re- 
quires a brief review of the essential phases of the 
crime charged against the defendant and the evidence in 
support of it. 

The essentials of the charge are that on May 16, 
1954, the defendant was engaged in the operation of an 
automobile and while so engaged he unlawfully so oper- 
ated it that he caused it to collide with another motor ve- 
hicle, which other motor vehicle was being lawfully 
driven on a highway, in such manner as to cause the 
death of one Billy Carlson. The sufficiency of the 
charge is not brought into question. 

In brief detail the record of the evidence in support 
of the charge discloses that on the afternoon of May 
15, 1954, the defendant with the deceased, Billy Carl- 
son, came to Grand Island, Nebraska, in an automobile 
belonging to the defendant and that after arrival at 
Grand Island the two partook of numerous drinks of 
alcoholic liquor after which at about 3 a. m. on May 
16, 1954, they left Grand Island and started westward 
toward Kearney, Nebraska. The evidence of consump- 
tion of liquor came from the defendant on the trial of the 
case. 

At or near the east edge of Kearney, Nebraska, the 
automobile in which defendant and Carlson were riding 
collided with the rear end of a truck going in the same 
direction. The truck was caused to leave the highway to 
the right. Defendant’s automobile left the highway 
to the south or left and came to rest an undetermined 
but quite considerable distance to the west. The truck 
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was badly damaged and defendant’s automobile was 
practically demolished. The defendant was seriously 
injured and Carlson was killed. Defendant’s automo- 
bile had two doors with two separated front seats and 
a rear seat. After the automobile came to rest Carl- 
son was in the right front seat and was hanging partly 
outside the car on that side. The defendant was in the 
left front or driver’s seat but was somewhat to the right 
of what may be regarded as the driver’s proper position. 

After the automobile came to rest the defendant was 
taken to the hospital where according to a State’s wit- 
ness he said that he was the driver of the automobile. 
The State adduced no direct evidence, as distinguished 
from circumstantial evidence, that the defendant was 
driving the automobile. The defendant testified that 
Carlson was the driver and that he was asleep in the 
back seat of the car and had no knowledge of what oc- 
curred after leaving Grand Island until about 6 hours 
after the collision. A witness also testified that at 
the hospital the defendant consented that a sample of his 
blood could be taken. A sample of the blood was taken 
and testimony discloses that it contained .24 percent 
of alcohol by weight. A witness called as an expert 
testified effectually that in his opinion alcohol in the 
blood in excess of .15 percent was sufficient to lower 
the mental and physical abilities of the person. 

The State adduced direct evidence that the truck 
which was struck by defendant’s automobile was moving 
westward in its proper lane of travel when struck and 
that, shortly before, it was examined and that its lights 
were in proper condition and lighted. There is no evi- 
dence to the contrary and none from which a contrary 
inference could reasonably be drawn. 

The defendant denied that he knowingly either stated 
that he was driving the automobile or that he consented 
to the taking of the sample of blood. 

It was on this evidence that the jury found the de- 
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fendant guilty of causing the death of Carlson while he 
was unlawfully operating an automobile. 

As is apparent from what has been said the informa- 
tion is sufficient to embrace any unlawful operation of 
an automobile causing death. The court however in 
the instructions defining the issues submitted only un- 
lawful operation by reason of gross and excessive negli- 
gence. The State presented its case in part on the theory 
that there was involved operation under the influence of 
intoxicating liquor but that theory was not submitted 
in the instruction defining the issues. It was referred 
to later but only in definition of statutory duties. Of 
this however no complaint is made. 

As pointed out by the first assignment of error the 
defendant asserts that the court erred in giving instruc- 
tion No. 7 of its own motion. The second is that the 
court erred in giving instruction No. 11. As we inter- 
pret, these two are presented together. Under these 
the legal principle as follows is presented: “An instruc- 
tion reciting the provisions of statutes regulating and 
controlling the speed of motor vehicles should include 
therein all the material applicable statutory limitations 
and qualifications to enable a jury to observe and under- 
stand the duty of drivers at the time and place in ques- 
tion.” Harding v. Hoffman, 158 Neb. 86, 62 N. W. 2d 
333. See, also, Hamblen v. Steckley, 148 Neb. 283, 27 
N. W. 2d 178. 

There has been a failure to discover in the presenta- 
tion of the first assignment any real suggestion of error 
in instruction No. 7. Instruction No. 11 contains a defi- 
nition of statutory duties. Apparently the basis of the 
objection to instruction No. 11 is not that the duties 
of the defendant were not properly defined, but that 
there was a failure to define the duties and obligations 
of the operator of the truck upon the highway. 

There is no evidence to indicate that the driver of the 
truck operated it in any wise contrary to any provi- 
sions of statute. 
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Instructions as to the manner of the operation of the 
truck would have been proper only if there was evi- 
dence tending to show that the operation was an inde- 
pendent intervening cause. 

A prosecution under the act under which this case is 
prosecuted is in its nature a prosecution for manslaugh- 
ter. In a prosecution under this act this court said: “In 
manslaughter cases, this court has generally held that 
the negligence or unlawful acts of another driver which 
proximately contributed to the death, as distinguished 
from an independent intervening cause thereof, is not 
a defense if the evidence is sufficient to sustain the con- 
clusion beyond a reasonable doubt that defendant’s 
negligence or unlawful acts were also a proximate cause 
of the death of another.” Birdsley v. State, 161 Neb. 
581, 74 N. W. 2d 377. See, also, Schultz v. State, 89 
Neb. 34, 1830 N. W. 972, 33 L. R. A. N. S. 403, Ann. 
Cas. 1912C 495; Benton v. State, 124 Neb. 485, 247 N. W. 
21; Vaca v. State, 150 Neb. 516, 34 N. W. 2d 873. 

There is no evidence in this case justifying a reason- 
able inference that the operation of the truck was an 
intervening proximate cause of the collision. 

Under this conception it must be said the first and 
second assignments of error are without merit. 

By the third assignment of error the defendant con- 
tends that the instruction defining the term, “under the 
influence of intoxicating liquor,” is improper. The only 
claimed error is that the terminology departs from the 
terminology employed by this court in Danielson v. 
State, 155 Neb. 890, 54 N. W. 2d 56. It is not pointed 
out where in substance there is any real distinction be- 
tween the definition in that case and the instruction 
in this case. The same conclusion with inevitability 
and without peradventure flows from the two definitions. 
The definition contained in the instruction, as follows, 
given in this case is approved: “You are instructed that 
the term ‘under the influence of intoxicating liquor,’ 
means that a person is under the influence of alsoholic 
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(alcoholic) liquor if such person is under such influence 
of intoxicating liquor to such an extent as to have lost 
to an appreciable degree the normal control of his body 
or mental faculties, and to the extent that there is an im- 
pairment of the capacity to think and act correctly and 
efficiently.” 

The fourth assignment of error is an assertion in ef- 
fect that it was error to receive the opinion of the wit- 
ness, Dr, R. D. Johnson, as to whether or not the alcoholic 
content of the blood of the defendant was sufficient 
upon which to say that he was under the influence of 
intoxicating liquor. The error is predicated upon the 
proposition that the opinion was based on a hypotheti- 
cal question containing a statement or statements of 
fact not in evidence. 

The only factual element included in the question 
of which there was no evidence which we have been 
able to discover is the matter of the age of the defend- 
ant. In the hypothetical question the answer was re- 
quired to respond to an assumption as to a man from 
25 to 30 years of age. This had application to the de- 
fendant. In truth there was no evidence in the record 
at that time as to the defendant’s age. 

This was of course error. It is erroneous to include 
in a hypothetical question statements of fact in the ab- 
sence of evidence thereof. The rule as stated in Bal- 
lard v. State, 19 Neb. 609, 28 N. W. 271, is the following: 
“Hypothetical questions to experts must be framed so as 
to fairly reflect facts either admitted or proved by other 
witnesses and must not assume as proven that which has 
not been, nor should they be based upon conclusions of 
fact which can only be found by a jury.” See, also, 
Morrill v. Tegarden, 19 Neb. 534, 26 N. W. 202; Landis 
& Schick v. Watts, 84 Neb. 671, 121 N. W. 980; Chambers 
v. Chicago, B. & Q. R. R. Co., 138 Neb. 490, 293 N. W. 
338. 

It may not well be said however on the review by 
this court that the error was prejudicial. It became 
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harmless by evidence voluntarily given by the defend- 
ant himself. He testified that he was 28 years of age. 
This was within the age range specified in the hypo- 
thetical question to which the answer responded. This 
court said in Gorman v. Bratka, 139 Neb. 84, 296 N. W. 
456: “Harmless error in the admission of evidence is 
not sufficient ground for the reversal of a judgment.” 

The fifth and last assignment of error is that the evi- 
dence is insufficient to sustain a conviction. As a back- 
ground for consideration of this assignment it is pointed 
out that proof was required that the defendant was 
driving the automobile; that while so doing he operated 
it into the rear end of the truck; that in consequence 
of this Carlson was killed; and that the operation of the 
automobile was in an unlawful manner. 

As pointed out, the court in instruction No. 7 limited 
illegality of operation within the charge to gross and 
excessive negligence. By instruction No. 11 the jury 
was told, as a matter of statute, that: (1) ‘ ‘The driver 
of a vehicle overtaking another vehicle proceeding in 
the same direction shall pass to the left thereof at a 
safe distqnce (distance) and shall not again drive to 
the right of the roadway until safely clear of the over- 
taken vehicle,’” (2) “ ‘No person shall operate a motor 
vehicle on any highway outside of a city or village at 
a rate of speed greater than is reasonable and proper, 
having regard for the traffic and use of the road and the 
condition of the road, nor at a rate of speed such as to 
endanger the life or limb of any person, nor in any case 
at a rate of speed exceeding fifty miles per hour between 
the hours of sunset and sunrise,’” and (3) “ ‘It shall be 
unlawful for any person to operate or be in the actual 
physical control of any motor vehicle while under the 
influence of alcoholic liquir (liquor).’” 

Further by this instruction and instruction No. 7 the 
jury was told substantially but quite clearly that before 
it could find the defendant guilty it must find beyond 
a reasonable doubt that he operated his automobile in 
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violation of one or more of these statutory provisions, 
and in addition thereto that the operation was grossly 
negligent. 

_ While of course the requirement of the instructions 
that there was a burden on the State to show gross 
negligence can have no determining significance in this 
case, since the verdict was one of guilty, it appears that 
attention should be called to the fact that this phase of 
the instructions was erroneous and should not have been 
submitted. The law exacts no such requirement of 
proof in cases such as this. 

The evidence of the State in proof of the charge in most 
phases was circumstantial. The jury was instructed 
as to the basis for consideration of such evidence. There 
is no contention that the instruction in this respect was 
improper. The proper rule is as stated in Jeppesen v. 
State, 154 Neb. 765, 49 N. W. 2d 611, as follows: “To 
justify a conviction on circumstantial evidence, it is 
necessary that the facts and circumstances essential 
to the conclusion sought must be proved by competent 
evidence beyond a reasonable doubt, and, when taken 
together must be of such a character as to be consistent 
with each other and with the hypothesis sought to be 
established thereby and inconsistent with any reasonable 
hypothesis of innocence.” 

The record of the evidence discloses without ques- 
tion that Carlson was killed as the result of a collision 
of defendant’s automobile with the rear end of the 
truck. A reasonable inference, if not an inescapable 
one, flows from the evidence that the collision took place 
in the right or westbound lane of traffic. In this light it 
is reasonably inferable, if not inescapably so, that the 
driver violated the statute requiring him to pass to the 
left at a safe distance. 

In the light of the consequences of the collision as 
shown by the evidence, it is reasonably inferable that 
the driver was driving at a rate of speed that was greater 
than was reasonable and proper in violation of statute. 
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From the condition and position of the automobile, 
the surrounding conditions as disclosed, and the position 
of the defendant and of Carlson in the automobile it 
is reasonably inferable that the defendant was the 
driver. There was evidence sufficient to justify a rea- 
sonable inference that at the time the defendant was 
under the influence of intoxicating liquor and that be- 
cause of this, in violation of statute, the collision and 
death came about. 

Thus there was competent evidence of probative value 
in support of the issues and each element thereof for 
consideration by the jury. The applicable rule to apply 
under these circumstances is stated in Morgan v. State, 
51 Neb. 672, 71 N. W. 788, as follows: “It is the province 
of the jury to determine the circumstances surrounding, 
and which shed light upon, the alleged crime; and if, 
assuming as proved the facts which the evidence tends 
to establish, they can be accounted for upon no rational 
theory which does not include the guilt of the accused, 
the proof cannot, as a matter of law, be said to have 
failed.” This quotation is repeated in the opinion in 
Kitts v. State, 153 Neb. 784, 46 N. W. 2d 158. 

Under this rule, in the first instance, it is a function of 
the jury to weigh the circumstantial evidence and to 
test it by the following rule found in Morgan v. State, 
supra, and repeated in Kitts v. State, supra: “The test 
by which to determine the sufficiency of circumstantial 
evidence in a criminal prosecution, is whether the facts 
and circumstances tending to connect the accused with 
the crime charged are of such conclusive nature as to 
exclude to a moral certainty every rational hypothesis 
except that of his guilt.” 

If the jury does so find, that finding may not, as a 
matter of law, be disturbed on review by this court if 
the evidence supporting the finding sustains some ra- 
tional theory of guilt. 

In this case there was competent circumstantial evi- 
dence of probative value from which a jury could rea- 
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sonably infer that the defendant was the driver of the 
automobile, that he operated it in violation of law in 
one or all of the phases presented, and that the violation 
or violations were the proximate cause of the collision 
and the death of Carlson. 

It must be said therefore that the fifth assignment 
of error is without substantial merit. 

Other questions have been argued in the brief which 
have not been presented by assignments of error. They 
will not be considered herein, first, for the reason that 
there is an absence of assignment, and second, for the 
reason that nothing of merit has been presented in sup- 
port of them. 

The judgment of the district court is affirmed. 

AFFIRMED. 


NEIGHBORS & DANIESLON, A Co-PARTNERSHIP, APPELLEE, V. 
WEST NEBRASKA METHODIST HOSPITAL, A CORPORATION, 


APPELLANT. 
77 N. W. 2d 667 


Filed June 22, 1956. No. 33880. 


1. Attorney and Client. Ordinarily the value of an attorney’s 
services is a question for a jury. 
The object of special or charging liens is to protect 
the claim of the attorney by equitable interference of the court 
and to secure to him payment of just charges out of the fruits 
of his own labor. 
Unless the proceeds have come into the attorney’s 
hands, he must invoke the equitable aid of the court to ascertain 
the existence and amount of the lien before any steps can be 
taken to enforce it. 
A charging lien may arise out of an agreement between 
a client and his attorney that he is to receive a portion of the 
judgment recovered or of the proceeds thereof, provided it 
appears to be the intention of the parties that such judgment or 
proceeds is to be looked to for security. 
When a charging lien is created by agreement an 
action to establish and enforce it is within the equity jurisdic- 
tion of the court. 
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6. Appeal and Error. In the absence of a bill of exceptions it will 
be presumed that issues of fact presented by the pleadings were 
established by the evidence, that they were correctly decided, and 
that the only issue remaining for this court is the sufficiency of 
the pleadings to support the judgment. 


APPEAL from the district court for Scotts Bluff County: 
Fay H. Po.iock, Jupce. Affirmed. 


Mothersead, Wright & Simmons and Robert M. Harris, 
for appellant. 


Stubbs & Metz, for appellee. 


Heard before CarTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.aucu, JJ. 


WENKE, J. 


Neighbors & Danielson, a copartnership consisting of 
Thomas F. Neighbors and Lester A. Danielson, was or- 
ganized and exists for the purpose of practicing law in 
Scottsbluff, Nebraska. The partners are Thomas F. 
Neighbors and Lester A. Danielson, each of whom is 
licensed to practice law in Nebraska. The copartnership 
brought this action in the district court for Scotts Bluff 
County against the West Nebraska Methodist Hospital, 
a corporation. The purpose of the action is to have 
determined the amount of attorney’s fees owing it by 
defendant and to enforce the payment thereof out of 
funds, which, by agreement, had been deposited for that 
purpose in the Scottsbluff National Bank. The basis for 
the suit arises out of the copartnership representing 
the defendant in connection with the estate of Marguerite 
M. Finch, deceased, a resident of Kimball County, Ne- 
braska, whose last will and testament was probated in 
the county court thereof and later, in an ancillary probate 
proceeding, in Park County, Wyoming. The hospital was 
named as a legatee in her will. This representation 
covered a period of about 3 years. The trial court found 
generally for the plaintiff and that it was entitled to 
recover, for services rendered and expenses incurred, 
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the sum of $8,375.52 and to have enforced its lien for 
that amount out of funds deposited in the Scottsbluff 
National Bank under and pursuant to the terms of the 
parties’ agreement hereinbefore referred to. It en- 
tered judgment accordingly. Its motion for new trial 
having been overruled, defendant perfected this appeal. 

Appellee’s amended petition, upon which the cause 
was tried, referred to and made a part thereof a “Con- 
tract and Stipulation” entered into by the parties on 
June 4, 1954. Under this agreement $8,375.52 of a $14,- 
212.29 check was deposited in the Scottsbluff National 
Bank in a special account out of which any judgment 
entered by a court of competent jurisdiction in favor of 
appellee was to be paid. A condition of this agreement 
was that appellee release its lien filed with the district 
court of Park County, Wyoming, and also with the ad- 
ministrator of the Marguerite M. Finch estate. Doing 
so released to the hospital $5,836.77 which was the bal- 
ance of the $14,212.29 check that had been issued by 
the Wyoming administrator to the hospital but was 
being held by appellee under and by authority of its 
lien above referred to. The agreement preserved ap- 
pellee’s lien on the $8,375.52. 

Appellant complains of the fact that it was denied 
a trial by jury, having made a motion for that purpose. 
The case was tried by the court. Ordinarily the value 
of an attorney’s services is a question for a jury. Prince 
v. Pathfinder Life Ins. Co., 133 Neb. 705, 276 N. W. 661; 
§ 25-1104, R. R. S. 1943; Art. I, § 6, Constitution of 
Nebraska. 

However, when a cause of action for equitable relief 
is pleaded a jury cannot be demanded as a matter of 
right for the trial of any issue in the case. This is true 
even though the defendant sets up a legal defense, for 
when a court of equity acquires jurisdiction over a cause 
for any purpose it may retain the cause for all purposes 
and proceed to a final determination of all matters put 
at issue in the case. Sharmer v. McIntosh, 43 Neb. 509, 
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61 N. W. 727; Morrissey v. Broomal, 37 Neb. 766, 56 
N. W. 383; Daniels v. Mutual Benefit Life Ins. Co., 73 
Neb. 257, 102 N. W. 458. 

In Jones v. Duff Grain Co., 69 Neb. 91, 95 N. W. 1, 
we said: “The object of special or charging liens is to 
protect the claim of the attorney by equitable interfer- 
ence of the court and to secure to him payment of just 
charges out of the fruits of his own labor.” We then 
went on to say: “* * * unless the proceeds have come 
into the attorney’s hands, he must invoke the equitable 
aid of the court to ascertain the existence and amount of 
the lien before any steps can be taken to enforce it.” See, 
also, 5 Am. Jur., Attorneys at Law, § 242, p. 407. 

While section 7-108, R. R. S. 1943, provides for attor- 
ney’s liens, they can, however, be created by agreement. 
Tuttle v. Wyman, 149 Neb. 769, 32 N. W. 2d 742. And 
this is true of a charging lien for, as stated in Tuttle 
v. Wyman, supra: “ ‘Moreover, a charging lien may 
arise out of an agreement between a client and his attor- 
ney that he is to receive a portion of the judgment re- 
covered or of the proceeds thereof, provided it appears 
to be the intention of the parties that such judgment or 
proceeds is to be looked to for security.” 7 C. J. S., 
Attorney and Client, § 211, p. 1146. See, also, 5 Am. 
Jur., Attorney and Client, § 221, p. 394.” 

We think that is the nature of the lien here created by 
the agreement of the parties and is enforceable by an 
independent action in equity. 

“Ordinarily, the charging lien is confined to the fees 
and costs due for services rendered in the particular 
suit in which the judgment was recovered.” Reynolds 
v. Warner, 128 Neb. 304, 258 N. W. 462, 97 A. L. R. 1128. 

It is enforceable by intervention in the original action. 
Tuttle v. Wyman, supra. However, as here, when a 
charging lien is created by agreement, an action to 
establish and enforce it is within the equity jurisdiction 
of the court. As stated in 5 Am. Jur., Attorneys at Law, 
§ 244, p. 408: “In the absence of statutes giving juris- 
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diction to courts of law, the proper method—or, at least, 
one method—for enforcing an attorney’s charging lien 
is by a resort to equity; such a lien is equitable in its 
nature.” Then it goes on to state: “In some instances, 
a formal suit should be instituted; in others, an appli- 
cation to the court rendering the judgment for the proper 
order is sufficient.” 

A purported bill of exceptions filed herein was 
quashed. Consequently, the only issue that will be 
considered on this appeal is the sufficiency of the plead- 
ings to support the judgment rendered. As stated in 
Zenker v. Zenker, 161 Neb. 200, 72 N. W. 2d 809: “In the 
absence of a bill of exceptions it will be presumed that 
issues of fact presented by the pleadings were estab- 
lished by the evidence, that they were correctly decided, 
and that the only issue remaining for this court is the 
sufficiency of the pleadings to support the judgment.” 
See, also, Doon v. Adcock, 127 Neb. 335, 255 N. W. 548. 

Let us assume, solely for the purpose of discussion, 
that the trial court was in error in denying the appel- 
lant a jury trial. We still do not think a reversal would 
be proper for all errors are not necessarily prejudicial. 
See, Ring v. Duey, ante p. 423, 76 N. W. 2d 433. As stated 
in Hoerler v. Prey, 125 Neb. 822, 252 N. W. 327, where 
no conflict appeared in the evidence adduced: “A ver- 
dict would have had to be directed for the appellee. 
Hence, there was no prejudicial error in denying a jury 
trial.” In the case at bar, in order for appellant to 
demonstrate that such ruling was prejudicial, it would 
be necessary for it to show that the evidence adduced 
presented a jury question in fact. If not, the erroneous 
ruling would not be prejudicial. Without the bill of 
exceptions this court is not in a position to affirmatively 
say the error was prejudicial. 

In view of what we have said we find nothing to re- 
quire a reversal of the trial court’s decree and therefore 
order that it be affirmed. 

AFFIRMED. 
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CusTER PuBLic POWER DISTRICT, A PUBLIC CORPORATION, 
ET AL., APPELLEES AND CROSS-APPELLEES, V. LOUP RIVER 
PuBLic POWER DISTRICT, A PUBLIC CORPORATION, ET 

AL., APPELLEES AND CROSS-APPELLANTS, 
CoNSUMERS PUBLIC. POWER DISTRICT, A PUBLIC 

CORPORATION, ET AL., APPELLANTS AND CROSS-APPELLEES, 

CENTRAL NEBRASKA PUBLIC POWER & IRRIGATION DISTRICT, 
A PUBLIC CORPORATION, ET AL., APPELLEES AND CROSS- 


APPELLEES. 
77 N. W. 2d 590 


Filed June 22, 1956. No. 33920. 
SUPPLEMENTAL OPINION 


Dismissal and Nonsuit: Judgments. A dismissal of a suit which 
is not upon or does not involve the merits is not a bar to 
another action on the same cause. 


AppPEAL from the district court for Platte County: 
H. EMERSON KoKkJER, JupcE. Motion for rehearing denied. 


George Healey and Richard D. Wilson, for appellant. 


Evans & Evans, Kenneth M. Olds, and Hugh W. Eisen- 
hart, for appellees Custer Public Power District et al. 


Walter, Albert & Leininger, Crosby, Crosby & Nielsen, 
and Crosby, Pansing & Guenzel, for appellees Loup River 
Public Power District et al. 


Beatty, Clarke, Murphy & Morgan and Charles W. 
Baskins, for appellee City of North Platte. 


John Riddell, for appellee York County Rural Public 
Power District. 


Christian A. Sorensen, for appellees Southern Ne- 
braska Rural Public Power District et al. 


Elbert H. Smith, for appellee Dawson County Public 
Power District. 


R. O. Canaday, for appellee Central Nebraska Public 
Power & Irrigation District. 
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Ward W. Minor, amicus curiae. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaAuGH, JJ. 


Smmmons, C. J. 

Our earlier opinion in this case is found ante p. 300, 
75 N. W. 2d 619. 

Platte and Loup have filed a motion for rehearing 
advancing some 21 alleged errors of fact and law which 
it is claimed were made in the opinion. The moving 
parties are supported by briefs of Central and some of 
the rurals. 

In the opinion we set out parts of the 1946 contract 
between Loup, Platte, Central, and Consumers, We 
determined that the contract of Consumers made in 1946 
to buy all or substantially all of its electric power from 
the hydros was and is contrary to public policy, and hence 
illegal and void. 

We adhere to the rules of law stated in that opinion. 

In the opinion we stated: ‘We come then to the ques- 
tion of whether or not the contract provision in the 
1946 agreement of Consumers to buy all of its power 
from N.P.P.S. is void as against public policy. We are 
not here dealing with the narrow question of the power 
of a corporation to contract to buy all of a named com- 
modity from one source of supply. Rather we are here 
dealing with the power of Consumers, a public corpo- 
ration, to contract not to exercise for a period of 26 
years its charter powers of constructing generating 
plants, generating electricity, and selling electricity at 
wholesale or retail.” 

This language is not to be lifted out of its context. 
It must be read in the light of the contract provisions, 
the issues and contentions of the parties, and the holding 
of the opinion. 

The moving parties here contend that we have held 
that a contract for 26 years for the purchase of sub- 
stantially all of the energy requirements of a customer 
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is void. We did not so hold. Obviously the length of the 
period covered by such a contract is an element to be 
considered in weighing the problem here presented. It 
is not the sole element nor necessarily a controlling 
element. 

The duration of this contract was an element consid- 
ered by us. That it created a monopoly in the hydros 
for the generation of substantially all power required 
by Consumers until 1972 is abundantly clear. It was 
not held that the contract was against public policy for 
that reason alone. In addition to the contract provi- 
sion for the purchase by Consumers of its power re- 
quirements from the hydros, the contract provided that 
the hydros would build additional generating plants to 
meet the prospective increased needs of Consumers. 
It provided that if the hydros failed to do so, that then 
Consumers could construct generating capacity to meet 
its prospective needs, but that if Consumers did so, it 
would then lease the new generating capacity, as it had 
its existing plants, to the hydros on terms that would 
assure proper operation and maintenance and amortiza- 
tion of costs. It provided that Consumers would buy 
additional power so generated from the hydros. Finally 
it provided that when Consumers was fully paid its con- 
struction costs it would convey the leased plants to the 
hydros. It, in effect, guaranteed the hydros against loss 
at the expense of Consumers’ customers. These con- 
tract provisions are interrelated and interdependent. 

These and other provisions in the contract effectively 
made Consumers the subservient captive corporation 
of the hydros. The contract provision here involved 
was a Substantial link in the chain of captivity. 

That the provision here involved impaired the obliga- 
tion of Consumers to discharge its public duties and 
impaired Consumers’ ability to furnish electrical energy 
to the ultimate consumer at the lowest cost consistent 
with sound business management is also abundantly 
clear. 
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We adhere to our conclusions stated in the opinion 
that the contract is illegal and void. 

Platte and Loup in their cross-petition requested de- 
claratory judgments on their second and third causes 
of action. The trial court considered the evidence and 
denied the declaratory judgments. 

On appeal here we determined the issues on a non- 
merit ground and denied the declaratory judgments. 
In doing so we held that the trial court did not err in 
declining to render declaratory judgments on the ques- 
tions presented by the cross-petition. 

Loup and Platte now rightly state that it was not our 
intention to determine those issues on their merits. 
Nevertheless, they fear that our opinion may be con- 
strued as res judicata in any future litigation involving 
those issues. The opinion is not to be so construed. 

It has long been the rule that: “A dismissal of a suit 
which is not upon, or does not involve, the merits, is not 
a bar to another action on the same cause * * *.” Bank 
of Maywood v. Estate of McAllister, 56 Neb. 188, 76 
N. W. 552. See, also, 50 C. J. S., Judgments, § 685, 
p. 139. 

Our decision in affirming the trial court was an affir- 
mation of the result of the trial court’s judgment. It 
was not an affirmance of the reasons of the trial court 
for the dismissal. It was intended to be a dismissal 
without prejudice. It will not support a plea of res 
judicata on the merits of the issues presented. 

We have considered the other grounds assigned in 
the motion. They do not require discussion. Other 
than as supplemented by this opinion, the motion for 
rehearing is denied. 

MotTIoN FOR REHEARING DENIED. 
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In RE ESTATE oF LENORE S. BENSON, DECEASED. 
Doris P. CLUTTER, APPELLANT, V. GRACE G. MERRICK ET AL., 
APPELLEES. 

717 N. W. 2d 572 


Filed June 22, 1956. No. 33953. 


1. Wills. The probate jurisdiction of the county court is original 
and exclusive in all matters concerning the probate of the will 
of a deceased person. 

2. Wills: Appeal and Error. A final order of the county court in 
a proceeding for probate of the will of a deceased person may 
be the subject of an appeal to the district court by any person 
against whom it is made or who may be affected thereby. 

A proceeding for the probate of the will of a 

deceased person is in rem and all persons interested therein 

are parties thereto. A person affected thereby may appeal from 

a final order of the county court concerning the will to the 

district court without regard to whether or not he appeared and 

contested the probate of the will in the county court and he is 
entitled to be heard in the district court without diminution 
of rights as a party to the cause. 


AppPEAL from the district court for Jefferson County: 
CLoyDE B. Ex.is, Jupce. Reversed and remanded with 
directions. 


Melvin Moss, for appellant. 
Denney & Denney, for appellees. 


Heard before Stmmowns, C. J., Carter, MEssMorE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


Bostaueu, J. 

Lenore S. Benson, a resident of Jefferson County, 
died May 24, 1955. An instrument purporting to be the 
will of the deceased and a petition seeking its probate 
were filed in the county court of that county. An order 
for hearing was entered, notice was given as required 
by law, the matter was heard by the county court at 
the time designated in the order, and the instrument pur- 
porting to be the will was admitted to probate as the will 
of the deceased. Doris P. Clutter, a niece and heir at 
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law of the deceased, within the time and manner allowed 
by law, prosecuted an appeal to the district court from 
an order of the county court probating the instrument. 
Grace G. Merrick, a beneficiary named therein, and Irl 
Else, nominated therein as executor, timely filed in the 
district court a petition for probate of the instrument 
as the will of the deceased and for the appointment of 
Ir] Else as executor of the will and estate of the de- 
ceased. Doris P. Clutter filed an answer to the petition 
setting forth objections to and legal reasons why the 
instrument should not be probated as the will of the de- 
ceased. Doris P. Clutter had not appeared in the county 
court by pleading, evidence, or otherwise in an effort 
to contest and defeat the probate of the instrument as 
the will of the deceased. Grace G. Merrick by motion 
asked the district court to strike six of the seven num- 
bered paragraphs of the answer of appellant to the 
petition of appellees because they each contained mat- 
ter that was not pleaded in the county court in opposition 
to the probate of the instrument involved, were not a 
part of the issues tried in that court, constituted a de- 
parture, and were irrelevant and surplusage. The motion 
was sustained and Grace G. Merrick then requested that 
the appeal be dismissed “because the record discloses 
that no issue was raised in the County Court.” This was 
granted and a judgment of dismissal of the appeal was 
rendered. This appeal is from that judgment. 
Appellant claims that she was a party to this proceed- 
ing in the county court; that she, as heir of the deceased, 
Was a person against whom an order and decree was 
made by the county court when it admitted the instru- 
ment involved in this matter to probate as the will of 
the deceased; that she was affected thereby; and that 
by virtue thereof she was legally qualified to appeal 
from the order and decree of the county court to the 
district court. The appellees assert that appellant was 
not competent to appeal from the order and decree of 
probate of the instrument rendered by the county court 
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because she made no actual appearance in the cause or 
objections to the probate of the instrument as the will of 
the deceased in the county court. 

The relevant provisions of section 30-217, R. R. S. 
1943, are: “When any will shall have been delivered 
into or deposited in any probate court having jurisdic- 
tion of the same, together with a petition for its pro- 
bate, such court shall appoint a time and place for 
proving it, when all concerned may appear and con- 
test the probate of the will, and shall cause public 
notice thereof to be given by publication under an 
order of such court, in such newspaper printed in this 
state as the judge shall direct, three weeks successively, 
and no will shall be proved until notice shall be given as 
herein provided * * *.” The only pleading specified 
by statute concerning the procedure for the probate of 
a will in a county court is “a petition for its probate” 
mentioned in the above quotation. Prior to the amend- 
ment of 1921 the statute did not contain the words 
now therein “together with a petition for its probate” 
and there was no requirement for any pleading in the 
procedure for the probate of a will in the county court. 
Laws 1921, c. 151, § 1, p. 632; § 1303, R. S. 1913. 

In re Estate of Sweeney, 94 Neb. 834, 144 N. W. 902, 
concerned the probate of the will of Bridget Sweeney 
which was proposed by petition of the person named 
therein as executor. The State of Nebraska objected to 
its probate because the deceased, as it alleged, died 
without heirs; and“that at the time the will was executed 
the testator was not of sound mind and was incapable of 
making any testamentary disposition of property. There 
was no other objector in the county court. The instru- 
ment offered as the will of the deceased was denied 
probate. The proponent prosecuted an appeal to the 
district court. Two heirs of the deceased who had not 
made an appearance in the proceedings in the county 
court by objection to the probate of the instrument or 
otherwise filed a petition of intervention in the district 
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court. They pleaded lack of testamentary capacity and 
unsoundness of mind of the deceased when the instru- 
ment was made; and that it was the product of undue 
influence and improper acts of the chief beneficiary 
therein and her family. There were two proponents 
in the district court. They moved to dismiss the peti- 
tion of intervention because the interveners were not 
qualified to intervene; that it was filed too late; that the 
proceedings were begun and tried in the county court 
and were pending on appeal; and that the petition 
changed the issues presented to and tried by the county 
court. The motion was denied and the intervention 
was permitted. The State of Nebraska made no ap- 
pearance in the district court. Probate was disallowed 
in that court and the proponents prosecuted an appeal 
to this court. They contended that the intervention 
was too late; that the interveners could have appeared 
and objected in the county court before the trial was 
had there but that thereafter they were precluded 
from appearing and contesting in any other court to 
which the case was taken; and that they could not in 
any event appear in the district court and interject into 
the record a new or additional objection to the probate 
of the will that had not been made in the county court. 
This court in disposing of the case said: ‘Where the 
court is called upon to determine the probate of a will, 
it is acting upon the res of the estate, and when an ap- 
peal is taken from the county court by the executors to 
the district court it removes the whole case to the district 
court, and all parties interested in the distribution are 
necessarily parties in the district court and are entitled 
to be heard there.” The opinion contains the following: 
“The appellants contend, first, that the Burchills should 
not have been permitted to intervene after the case 
had been appealed to the district court. This question 
seems to have been considered in In re Estate of Creigh- 
ton, 91 Neb. 654. In that case it is said in the second 
paragraph of the syllabus: ‘An order of the county court 
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in the settlement of an estate, by which distribution is 
made of the assets, is appealable to the district court; 
the proceeding being in rem, all persons interested in 
the assets are parties. If A asks for an order of distribu- 
tion that will exclude B from participation in the assets, 
he cannot afterwards object to the appearance of B to 
protect his interest in the county court, or afterwards 
upon appeal to the district court.’ * * * ‘The proceeding 
in the probate court to settle the estate of a decedent 
is a proceeding in rem. Every one interested is a party 
in the probate court, whether he is named or not * * *. 
Everybody interested in that distribution is a party to the 
proceeding, whether he has appeared in the probate 
court in the proceeding or not, and so, if the state, in 
behalf of this charity, was interested in the distribution 
of the assets in the probate court, it was necessarily a 
party before that court, whether it appeared there or not. 
The court was acting upon the res of the estate, and 
not upon the persons interested in it. Therefore, it 
seems to follow that, when an appeal was taken by the 
executors to the district court, it removed the whole 
case to the district court, and all parties interested in 
the distribution were necessarily parties there and en- 
titled to be heard.’ It would seem that the position of 
this court in that case is amply sustained by the au- 
thorities and by reason of the rule.” 

In In re Estate of Nilson, 126 Neb. 541, 253 N. W. 
675, the propriety of a creditor of the estate filing a 
pleading in the district court in a proceeding pending 
therein on appeal from a decision of the county court 
in a matter which was a part of the administration of 
the estate was contested. A motion to strike the plead- 
ing was denied. This court discussed the matter in this 
manner: “The county court has original and exclusive 
jurisdiction in the settlement of estates by which dis- 
tribution is made of the assets, and its final orders are 
binding upon all persons. The proceeding is in rem. 
All persons interested in the assets are considered parties 
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in the county court, whether named or not, and they 
may appear for the purpose of protecting their interests 
in the county court or on appeal to the district court. 
Appeal to the district court removes the whole case to 
the district court, and all persons interested in the dis- 
tribution are necessary parties in the district court and 
entitled to be heard there. (Numerous cases are cited.) 
These cases also dispose of the appellant’s contention 
that the creditor, not having filed any pleadings in the 
county court, should not have been permitted to file 
an answer in the district court or appear as a party 
therein.” See, also, In re Estate of Creighton, 91 Neb. 
654, 136 N. W. 1001, Ann. Cas. 1913D 128; In re Estate 
of Bayer, 116 Neb. 670, 218 N. W. 746; In re Estate of 
Sautter, 142 Neb. 42,5 N. W. 2d 263; Johnson v. Marsh, 
146 Neb. 257, 19 N. W. 2d 366; O’Connor v. Stanley, 54 
F, 2d 20. ~ , 

The appellant, as heir of the deceased, was interested 
in her estate and appellant was of necessity a party to 
the proceedings in the county court for the probate of 
the instrument claimed to be the will of the deceased 
whether or not she was named or actually appeared 
therein and offered contest to the probate of the instru- 
ment as the will of the deceased. A proceeding in a 
county court to probate a will is in rem and every per- 
son interested is a party thereto and may appear and 
participate therein in the proceeding in that court or 
on appeal to the district court. In re Estate of Sweeney, 
supra; In re Estate of Creighton, supra; In re Estate of 
Nilson, supra; In re Estate of Sautter, swpra; Johnson v. 
Marsh, supra; Rohn v. Kelley, 156 Neb. 463, 56 N. W. 
2d 711. 

The order and decree of the county court admitting 
the instrument involved to probate as the will of the 
deceased was a final order within the meaning of the 
statute authorizing appeals in probate matters. Appel- 
lant, a party to the proceeding, was a person against 
whom the order and decree was made and she was 
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affected thereby. § 30-1601, R. R. S. 1943. Doris P. 
Clutter precisely qualified as an appellant from the 
order and decree of probate made by the county court 
in this matter. She was forever bound by the order and 
decree of probate made by the county court if she per- 
mitted the time for appeal to elapse without complying 
with the requirements for an appeal to the district court. 
The county court is vested by the Constitution and 
statutes of the state with exclusive, original jurisdiction 
in all matters concerning the probate of wills and the 
settlement of estates of deceased persons. The adjudi- 
cation by the court of a matter within its authority is, 
unless appealed from, final and not subject to collateral 
attack. In re Estate of Creighton, supra; Rohn v. 
Kelley, supra. 

Appellant was qualified to prosecute an appeal from 
an adjudication of the county court that the instru- 
ment proposed for probate was the will of the deceased. 
She timely and duly exercised that right. She was en- 
titled to appear by pleading and otherwise and contest 
the validity of that instrument as the will of the de- 
ceased in the district court. 

The judgment should be and it is reversed and the 
cause is remanded with directions to the district court 
of Jefferson County to overrule the motion of appellees 
to strike the answer of appellant and for further pro- 
ceedings in accordance with law. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Crain J. HOKE ET AL., APPELLEES, v. DaAvip A. WELSH ET 
AL., APPELLANTS. 
717 N. W. 2d 659 
Filed June 22, 1956. No. 33956. 


1. Deeds: Boundaries. Where a plat of the lands conveyed is 
adequately referred to in a deed, usually it is to be considered 
as a part of the latter instrument and construed in connection 
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therewith; and the courses, distances, or other particulars which 
appear on such plat are, as a general rule, to be considered 
as the true description of the land conveyed. 

2. Deeds. Knowledge or notice of an encumbrance, a paramount 
title, or a defective title, does not impair the right of recovery 
upon covenants of warranty. 

38. Municipal Corporations: Boundaries. A conveyance of a tract 
of land by a description shown on a plat which has been 
vacated includes the title to one-half of adjacent streets and 
alleys which have been vacated, in the absence of express 
intention to the contrary shown in the conveyance. 

4. Boundaries. Fixed monuments control over field notes, a de- 
scription of a survey by words, or a picturization of a survey 
by a plat. 

A monument is a permanent landmark established for 
the purpose of indicating boundaries. For a monument to 
control over field notes, a description of a survey by words, or 
a picturization of a survey by a plat, the survey should show 
the relation of the lines and corners contained within it to the 
lines and corners of some original survey marked out on the 
ground or other artificial or natural monument. 

6. Deeds: Vendor and Purchaser. The remedy for a deficiency in 
quantity in the real estate conveyed by deed ordinarily is to 
grant the purchaser an abatement of the purchase price in 
the same proportion the deficiency bears to the tract conveyed. 

When the sale is in gross there is no remedy 
afforded the grantor or grantee for an excess or a deficiency 
unless such excess or deficiency is so great as to raise a presump- 
tion of fraud. 

8. Trial: Judgments. In order to obtain a summary judgment the 
movant must show, first, that there is no genuine issue as to 
any material fact and, second, that he is entitled to a judgment 
as a matter of law. 


AppEaAL from the district court for Keith County: 
Isaac J. NISLEY, JUDGE. Affirmed. 


McGinley, Lane, Powers & McGinley, for appellants. 
Firmin Q. Feltz, for appellees. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.LauGH, JJ. 


CaRrTER, J. 
This is an appeal from a summary judgment awarding 
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damages to the plaintiffs in tie amount of $1,015.07, with 
interest at 6 percent from November 2, 1954, for breach 
. of covenants of warranty and seizin. It is the conten- 
tion of the defendants that the trial court erred in 
sustaining plaintiffs’ motion for a summary judgment 
and in failing to sustain defendants’ motion for a sum- 
mary judgment. 

The record shows that on August 20, 1954, the defend- 
ants conveyed the real estate involved in this action to 
the plaintiffs in joint tenancy, the land being described 
as follows: “A parcel of land designated as South One 
Half (S14) of Block Thirty-five (35) Original Town of 
Ogallala, Nebr., and as All of Lots Five (5), Six (6), 
Seven (7), and Eight (8), Block Thirty-five (35), 
Original town of Ogallala, now vacated.” The record 
shows that the south half of Block 35 was originally 
platted into four lots, each 66 feet wide and 125 feet 
long. Streets running north and south on the east and 
west sides of Block 35 were 66 feet in width. The record 
shows that the street to the west was a paved. street 
which had been used by the public as a street for more 
than 10 years. The fact that Lots 5, 6, 7, and 8, in the 
south half of Block 35 extend only to the north line of 
the Union Pacific Railroad right-of-way, a distance of 
91 feet, or, if one-half of the vacated alley be added, a 
distance of 98 feet, gives rise to the present litigation. 
The plaintiffs assert that the plat of the Original Town 
of Ogallala shows that Lots 5, 6, 7, and 8, in Block 35, 
were 125 feet in length, with a street along the south 
line which was 166 feet wide. Defendants contend that 
such plat shows a street 66 feet wide, but assert that 
no street ever existed since the plat was mistakenly 
prepared with an overlap of 34 feet upon the property 
of the Union Pacific Railroad Company. We are in 
_ accord with the position taken by the plaintiffs that 
_ there was a street shown on the original plat along.the 
south of Block 35, one-half of which would revert to 
the owner of the south half of Block 35 when the plat 
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was vacated. We find, however, that such street was 
66 feet wide for reasons hereinafter discussed. The 
question therefore is whether or not the tract of land 
sold by defendants to the plaintiffs was short 67 feet 
on the north and south line by 330 feet east and west, 
the latter distance being the width of the four lots and 
one-half of the vacated streets on the east and west sides 
of the tract. 

In deeding the property in question, defendants used 
the description from a plat which was vacated in 1901. 
The deed specifically followed the lot and block de- 
scription with the words “now vacated.” This carries 
with it the legal inference that streets and alleys have 
reverted to the owners of the adjacent real estate, one- 
half on each side thereof. § 17-558, R. R. S. 1943. See, 
also, Village of Bellevue v. Bellevue Improvement Co., 
65 Neb. 52, 90 N. W. 1002; Hart v. Village of Ainsworth, 
89 Neb. 418, 131 N. W. 816. 

The general rule has been stated as follows: ‘Where 
a map, plat, plan, or survey of the premises conveyed is 
adequately referred to in a deed, usually it is to be 
considered as a part of the latter instrument and con- 
strued in connection therewith; and the courses, dis- 
tances, or other particulars which appear on such map, 
plat, plan, or survey, are, as a general rule, to be con- 
sidered as the true, or part of the true, description of 
the land conveyed.” 26 C. J. S., Deeds, § 101, p. 373. 
See, also, Barri v. Schwarz Bros. Co., 93 Conn. 501, 107 
A. 3; Kahn v. Delaware Securities Corp., 114 Fla. 32, 
153 So. 308. 

Applying the foregoing rule, it is clear that the pur- 
port of the deed was to convey the title to the lots and 
one-half of the vacated streets and alleys to the pur- 
chaser as they are shown on the plat of the Original 
Town of Ogallala. In Ingraham v. Hunt, 159 Neb. 725, 
68 N. W. 2d 344, we stated the rule as follows: ‘“How- 
ever, upon the execution, delivery, and acceptance of 
an unambiguous deed, such being the final acts of the 
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parties expressing the terms of their agreement with 
reference to the subject matter, all prior negotiations 
and agreements are deemed merged therein, in the ab- 
sence of a preponderance of evidence clear and con- 
vincing in character establishing some recognized ex- 
ception such as fraud or mistake of fact, and the deed 
will be held to truly express the intentions of the par- 
ties.” The use of the words “now vacated” brings into 
play the legal effects that attach to the description used 
by virtue of the vacation of the plat. The fact that the 
street on the west side of Block 35 may have been ac- 
quired subsequently by the city for a street by pre- 
scription is not a material factor in the case. 

Defendants contend that plaintiffs had knowledge 
that the defendants had no title to a portion of the 
real estate involved. The general rule is that the fact 
that the grantee knew at the time of the conveyance 
that grantor’s title was defective or that the grantor 
had no title in a part or in the whole of the land does 
not affect the right of recovery for a breach of convenant. 
See 21 C. J. S., Covenants, § 38, p. 908. In Berry v. 
Crisp (Ky.), 247 S. W. 2d 384, it is stated: “The rule 
is that, even though the grantee knew at the time of 
the conveyance that the grantor did not have title to 
the minerals, he may recover for the breach of war- 
ranty.” In Texas Company v. Snow, 172 Ark. 1128, 291 
S. W. 826, it is said: “Knowledge or notice, however 
full, of an incumbrance, or of a paramount title does not 
impair the right of recovery upon covenants of war- 
ranty, as they are taken for protection and indemnity 
against known and unknown incumbrances or defects 
of title.” See, also, Smiley v. Thomas, 220 Ark. 116, 
246 S. W. 2d 419. 

It appears from the record, therefore, that the de- 
scription of the real estate conveyed by the deed was 
a parcel of land 330 feet wide, such distance consisting 
of 4 lots 66 feet wide and one-half of two vacated streets 
each 66 feet wide; and 165 feet in length, such distance 
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consisting of the following measurements: the length 
of the lot on the ground, ‘91 feet; one-half of the alley, 
7 feet; the shortage of the lot, 34 feet: and one-half of 
the vacated street bordering the south of the lots, 33 feet. 
It is the contention of the defendants that the course 
and distance description shown by the plat must give 
way to a description referring to a known monument. 
It is asserted that the railroad right-of-way is set out in 
the surveyor’s certificate to the original plat of the Orig- 
inal Town of Ogallala as such a monument which con- 
trols the picturization of courses and distances ‘con- 
tained in the original plat. The basis of defendants’ 
contention that the railroad right-of-way is a monument 
'is derived from the following language of the surveyor’s 
certificate attached to the original plat: “* * * and that 
‘ the streets alleys, lanes, avenues, squares, commons 
“and such pieces or lots as are set apart for public vil- 
lage, Town, city County or railroad use or dedicated to 
‘charitable religious or Educational purposes are even 
and accurately staked off and marked.” 
. We aré in accord with the view that fixed monuments 
and surveys staked out on the ground control over field 
notes, showing the courses, distances, and quantities; 
or a description of a survey in words, or a picturization 
of a survey in a plat. The general rule is: “Since plats 
are merely a picturization. of courses and distances, the 
statements as to conflicts between monuments and plats 
apply also to conflicts between the monuments marking 
a surveyed line and the description thereof in a course 
and distance description; the monuments prevail over 
calls for courses and distances. Of course, this is only 
true as to a survey marked on the ground at or before 
the time of the conveyance, and shown by statements 
in the conveyance to have been made for or adopted by 
the grantor.” Patton on Titles, § 98, p. 328. See, also, 
Oregon Home Builders v. Eisman, 88 Ore. 611, 172 P. 
114; Hunt v. Keye, 150 Minn. 142, 184 N: W. 840. ~~ 
_ The above-cited cases, relied upon by the defendants, 
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are clearly distinguishable from the case at bar.. In 
those cases the railroad right-of-way was referred to 
in the suveyor’s certificate as a part of the description of © 
the land conveyed. The boundary of the railroad right- 
of-way was made to coincide with the boundary of the 
tract conveyed. The right-of-way was used as a monu- 
ment by the owner of the tract when the. land was 
platted. But in the case here presented, the north bound- 
ary of the railroad right-of-way was not made a bound- 
ary of Block 35, nor was the south boundary of Block — 
35 made to coincide with the north boundary of the 
right-of-way. We find nothing in the surveyor’s cer- 
tificate that makes the north boundary of the railroad 
right-of-way a fixed boundary of Block 35. The words 
“railroad use” in the surveyor’s certificate do not make 
the railroad right-of-way a monument. The surveyor’s 
certificate evidences no intent that the railroad right- 
of-way was a fixed monument controlling the words 
of the grant contained in the deed. Nor is there any 
evidence of a survey marked out on the ground which 
would control over the words of the surveyor’s certifi- 
cate or the courses and distances shown by the plat. 

The defendants, upon discovery of the shortage in the 
land conveyed, sought to rescind and tendered back the 
purchase price. The remedy ordinarily is to grant the 
purchaser an abatement of the purchase price in case of 
a deficiency in quantity. Newberg v. Chicago, B. & Q. 
R. R. Co., 120 Neb, 171, 231 N. W. 766. This court has 
held that on a sale of land by its legal description, or 
other specific description by which its boundaries are 
made certain, for a sum in gross, the boundaries will 
control in case of a discrepancy as to quantity; and such 
a sale in gross affords no remedy to the grantor or the 
grantee for an excess or a deficiency unless such excess 
or deficiency is so great as to raise a presumption of 
fraud. In re Estate of Robinson, 105 Neb. 1, 178 N. W. 
840; O’Shea v. Hampton, 127 Neb. 60, 254 N. W. 670. 
But in the instant case the shortage of land is approxi- 
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mately 50 percent of that conveyed by the deed. Whether 
or not the sale was in gross is therefore immaterial. 
It is sufficient to raise the presumption of fraud under 
the foregoing rule even if it be treated as a sale in gross. 
The trial court was correct in abating the purchase 
price on a proportionate basis between the land con- 
veyed and the shortage. 

It is clear from the record, including the request for 
admissions contained therein, that there was no genuine 
issue as to any material fact in the case and that plain- 
tiffs are entitled to a judgment as a matter of law. Under 
such circumstances, a motion for a summary judgment 
affords a proper remedy. Healy v. Metropolitan Utilities 
Dist., 158 Neb. 151, 62 N. W. 2d 543; Mueller v. Shack- 
lett, 156 Neb. 881, 58 N. W. 2d 344. 

The plaintiffs by cross-appeal assert that the trial court 
erred in holding that the street south of Block 35, as 
shown by the plat and surveyor’s certificate, was not 
166 feet in width. The surveyor’s certificate states spe- 
cifically that “all streets are 66 feet wide.” This over- 
comes any inference to be drawn from the ambiguous 
language of the surveyor’s certificate which states that: 
“The street on south side of R R track is 110 feet wide 
on the north side is 166 from center of track.” The 
trial court correctly determined the street south of 
Block 35 as originally platted to be 66 feet wide. There 
is no merit to the cross-appeal. 

The judgment of the district court is in all respects 
correct, and the judgment is affirmed. 

AFFIRMED. 
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City oF OMAHA, A MUNICIPAL CORPORATION, APPELLANT, 
v. OLIVE K. GSANTNER, DOING BUSINESS AS THE BAYBROOK 


KENNELS, APPELLEE. 
77 N. W. 2d 663 


Filed June 22, 1956. No. 33964. 


Municipal Corporations. Where the provisions of a zoning ordi- 
nance, as to the uses of property which are permitted or which 
are prohibited in certain districts, are expressed in common 
words of everyday use, without enlargement, restriction, or 
definition, they are to be interpreted and enforced according 
to their generally accepted meaning. 


APPEAL from the district court for Douglas County: 
Patrick W. Lyncu, Jupce. Reversed and remanded with 
directions. 


Edward F. Fogarty, Bernard E. Vinardi, Neal H. 
Hilmes, ang Irving B. Epstein, for appellant. 


Henry C. Winters, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLaAucu, JJ. 


Smmmons, C. J. 

As presented here, plaintiff sought an injunction pro- 
hibiting defendant from operating a dog kennel on de- 
scribed property. Defendant by answer admitted the 
operation of the dog kennel and contended that it was 
a nonconforming and permitted use within the meaning 
of section 14-406, R. R. S. 1943. Trial was had. The 
trial court rendered judgment dismissing plaintiff’s pe- 
tition with prejudice. Plaintiff appeals. 

We reverse the judgment of the trial court and re- 
mand the cause with directions to render judgment for 
plaintiff as prayed. 

The property involved is located on Pacific Street 
and was zoned 2nd Suburban by Zone Ordinance No. 
15239 effective March 1, 1945. 

Prior to 1946 the property was a part of a 62-acre 
farm. A house, barn, corncrib, and a chicken coop were 
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buildings on the property. During that period of time 
the occupants raised cattle, hogs, mules, and chickens 
on the premises here involved. Some of these animals 
were customarily sold for profit. 

Defendant purchased about 15 acres of this property, 
including the building site, by contract in April 1946, 
and entered into possession. She raised some pigs for 
the first 3 years. 

Immediately after going into possession, defendant 
began to use the corncrib as a dog kennel, and built 
outside pens. She then and since has there conducted 
the business of raising and selling dogs, and boarding 
dogs for hire. It is this operation which the plaintiff 
seeks to enjoin. 

The property of defendant, here involved, is within 
one-half mile of a designated residential district. 

Section 14-406, R. R. S. 1943, provides in part: “The 
lawful use of land existing on April 1, 1925, although 
such use does not conform to the provisions hereof, may 
be continued, but if such nonconforming use is aban- 
doned, any future use of said premises shall be in con- 
formity with the provisions of sections 14-401 to 14-418. 
The lawful use of a building existing on April 1, 1925, 
may be continued, although such use does not conform 
with the provisions hereof, and such use may be ex- 
tended throughout the building, provided no structural al- 
terations, except those required by law or ordinance are 
made therein. If no structural alterations are made, a 
nonconforming use of a building may be changed to 
another nonconforming use of the same or a higher 
classification.” 

Defendant contends that she has changed the use of 
the premises from one nonconforming use to another 
nonconforming use of the same classification. 

This argument is based on the premise that under the 
zoning ordinance a building on the premises in a 2nd 
Suburban District may be used for: “Agricultural and 
horticultural uses, including the usual farm structures, 
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dairy farms, commercial poultry farms and commercial 
live stock farms, but such dairy farms, commercial 
poultry farms, or commercial live stock farms shall not 
be established within one-half mile of a designated 
residential district.” Zone Ordinance No. 15239, §§ XII 
and XIII, pp. 22, 24. 

From the above provision it is argued that a com- 
mercial livestock farm cannot be established within one- 
half mile of a designated residential district, but that 
it can be so operated in a 2nd Commercial District. 

The ordinance by definition provides: ‘“Dog Kennel: 
A lot, building, structure, enclosure, or premises whereon 
or wherein three (3) or more dogs over three months of 
age are kept or maintained for any purpose whatsoever. 

“Dog Kennel, Non-Conforming: A dog kennel which 
is located in an area other than one classified as 2nd 
Commercial District, or Industrial District, and which 
was located in said area before the same was zoned or 
rezoned to 2nd Commercial District or Industrial Dis- 
tricts.” Zone Ordinance No. 15239, § I, p. 5. 

Defendant then argues that a dog kennel operated 
outside of a 2nd Commercial District is a nonconforming 
use. Hence she concludes that both a commercial live- 
stock farm and a dog kennel are of the same classification. 

The trial court accepted the defendant’s contentions 
in its decree. 

The position is not tenable. 

We have held: ‘Where the provisions of a zoning 
ordinance, as to the uses of property which are per- 
mitted or which are prohibited in certain districts, are 
expressed in common words of everyday use, without 
enlargement, restriction, or definition, they are to be 
interpreted and enforced according to their generally 
accepted meaning.” Henke v. Zimmer, 158 Neb. 697, 
64 N. W. 2d 458. 

What then is the generally accepted meaning of the 
words used in the ordinance provisions above quoted? 

The framers of the ordinance have defined dog ken- 
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nels, which definition, of course, is to be accepted. 

Under the above ordinance “Agricultural and horti- 
cultural uses, including the usual farm structures, dairy 
farms, commercial poultry farms and commercial live 
stock farms” are conforming uses, except that “dairy 
farms, commercial poultry farms, or commercial live 
stock farms shall not be established within one-half mile 
of a designated residential district.” 

The exception goes not to agricultural uses but to 
the specific included uses. It is a ban on the establish- 
ment, prospectively, of the uses as set out within one- 
half mile of a designated residential district. 

Defendant does not contend that her dog kennel busi- 
ness is within the agricultural use classification, and 
hence a conforming use. 

For defendant to come within the permitted noncon- 
forming use provisions of the statute, it is necessary that 
three things be established: (1) That the use made of 
the premises prior to the adoption of the ordinance was 
a commercial livestock farm operation; (2) that the use 
for which the premises are now used is a commercial 
livestock farm operation; and (3) that the two uses 
are of the same classification or that the dog kennel use 
is of a higher classification. 

Other nonconforming uses are not involved. 

In Jones v. Johnson, 80 Ga. App. 340, 55 S. E. 2d 904, 
the court held: “The distinction between agricultural 
uses on the one hand, and business, manufacturing or 
commercial uses on the other is fundamental, * * *.” 

Chudnov v. Board of Appeals of Town of Bloom- 
field, 113 Conn. 49, 154 A. 161, was a zoning case. It 
involved an attempt to establish the raising of poultry 
as a business within a residence zone in connection with 
other farming activities on the ground that it was a 
“farming” operation. The court denied the claim. It 
was held: “It is generally recognized, however, that 
stock-raising, dairying, and kindred activities are legiti- 
mately to be considered as a part of and included within 
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farming when carried on in connection with and inci- 
dental and subordinate to tillage of the soil. * * * It 
is apparent that, as a general rule, the limitation of such 
activities as the raising or keeping of livestock or poultry 
to subservience to and an incident of the main char- 
acteristic of the occupation of farming—the cultivation 
and production of crops—will obviate, in large measure, 
or reasonably ameliorate the results, detrimental to the 
paramount interests and uses of a community or neigh- 
borhood of a residential character, which are to be an- 
ticipated from such activities when independently con- 
ducted.” 

Obviously the drafters of the ordinance here involved 
made a distinction between agricultural uses generally 
and “dairy farms, commercial poultry farms, or com- 
mercial live stock farms.” In the Chudnov case the 
permitted use was “Farming, truck gardening, nurseries 
or greenhouses.” Applicable thereto the court held: 
“That it is deemed necessary to specify these enter- 
prises as permitted negatives an intent that others less 
obviously related to ‘farming’ are to be allowed not 
only in connection with and incidental to recognized 
farming operations but also as a distinct and independent 
business and use.” 

In Town of Lincoln v. Murphy, 314 Mass. 16, 49 N. 
E. 2d 453, 146 A. L. R. 1196, an attempt was made to 
establish a piggery in a residential zone where the per- 
mitted uses were “farms, greenhouses, nurseries, and 
truck gardens; and the sale of produce raised in the 
town or on land of the owner.” The court held: “One 
of the chief characteristics of a farm ordinarily is the 
use of the land for the production of crops by the cul- 
tivation of the soil, but farming activities are not con- 
fined to the tilling of the land and the harvesting of 
crops. Land may be utilized for grazing by livestock, or 
in raising hay for cows for the production of milk and 
other dairy products. A part of the land may be pro- 
fitably employed in the raising of poultry and the sale 
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of chickens and eggs. There may be an orchard upon 
the premises which would yield enough fruit to war- 
rant the expenditure of labor in caring for the trees 
and collecting and marketing the fruit.” The court held 
that the maintenance of a piggery was not permitted 
under the ordinance as a farming operation. In that 
case there had been no hog raising carried on on the 
premises prior thereto. Here there had been no dog 
kennel operations carried on on these premises prior to 
defendant’s activities in that respect. 

We conclude that the raising and selling of livestock 
conducted on this land prior to the enactment of the 
ordinance were in the classification of agricultural uses 
generally, and were not in the classification of a com- 
mercial livestock farm operation. The ordinance pro- 
hibits the establishment of a commercial livestock farm 
on the premises involved. Defendant seeks to change 
a conforming use to a nonconforming use. The ordinance 
prohibits it. 

We do not hold, however, that the operation of a dog 
kennel is a commercial livestock farm operation. See, 
Howard & Herrin v. Nashville, C. & St. L. Ry. Co., 153 
Tenn. 649, 284 S. W. 894, 46 A. L. R. 1530; Henderson v. 
Lancaster & Wallace, 2 La. App. 680; Granier v. Chagnon, 
122 Mont. 327, 203 P. 2d 982; Dunkly v. Erich, 158 F. 2d 
1; 54 C. J. S. 635; § 54-1101, R. R. S. 1943. 

It follows that plaintiff is entitled to the injunction 
sought. 

The judgment of the trial court is reversed and the 
cause remanded with directions to render a decree for 
the plaintiff. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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WILLIAM Mara, APPELLEE, v. ORA NORMAN, TREASURER OF 
PERKINS CouNTy, NEBRASKA, APPELLEE, IMPLEADED WITH 
GEORGE VOLBERDING ET AL., APPELLANTS. 

77 N. W. 2d 569 
Filed June 22, 1956. No. 34003. 


Constitutional Law. An unconstitutional act is not a law; it con- 
fers no rights; it imposes no duties; it affords no protection; it 
creates no office; and it is, in legal contemplation, as inoperative 
as though it had never been passed. 


APPEAL from the district court for Perkins County: 
Victor WESTERMARK, JUDGE. Reversed and remanded 
with directions. 


George B. Hastings and John E. Dougherty, for ap- 
pellants. 


Bruce K. Lyon, for appellee. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLaucH, JJ. 


WENKE, J. 

This litigation results from two of our opinions hold- 
ing unconstitutional certain statutes dealing with school 
lands. See, State ex rel. Ebke v. Board of Educational 
Lands & Funds, 154 Neb. 244, 47 N. W. 2d 520; Watkins 
v. Dodson, 159 Neb. 745, 68 N, W. 2d 508. 

William Mara was in possession of Section 36, Town- 
ship 11 North, Range 41 West of the 6th P. M., in Perkins 
County, Nebraska, during 1951 and prior years under a 
25-year lease. As a result of our decision in State ex 
rel. Ebke v. Board of Educational Lands & Funds, supra, 
the Board of Educational Lands and Funds, hereinafter 
referred to as the board, did, on April 16, 1952, at Grant, 
Nebraska, offer for sale at public auction a 12-year lease 
on these premises, the term thereof to commence Jan- 
uary 1, 1952. George Volberding made the highest and 
best bid for the lease; however, by oral agreement, he 
transferred his right to a lease on the north half of the 
section to Everett Walrod. Leases dated April 28, 1952, 
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were executed and subsequently delivered by the board 
to the lessees therein named. A lease on the south half 
of the section was made to George and Alice Volberding 
and one on the north half of the section to Everett and 
Elaine Walrod. We shall hereinafter refer to them as 
the lessees. 

During the tenure of his lease William Mara made 
improvements on the north half of Section 36 and, in 
1952, had a growing crop of wheat on the land. On 
June 3, 1952, the board, by letter of that date, requested 
the county commissioners of Perkins County, under the 
provisions of section 72-240.06, R. R. S. 1943, to appraise 
the wheat growing on the south half of Section 36. This 
the county commissioners did on June 10, 1952, ap- 
praising the wheat growing thereon at $500. This re- 
port they filed with the county treasurer on June 30, 
1952. 

Later, on June 18, 1952, the board made a similar 
request of the county commissioners in relation to the 
improvements and crops on the north half of Section 
36. The commissioners did so on June 30, 1952, apprais- 
ing the improvements at $8,000 and the wheat growing 
thereon at $6,200. They also filed this report with the 
county treasurer on June 30, 1952. 

Apparently, according to the stipulation of the parties, 
George Volberding and Everett Walrod made similar 
requests of the county commissioners. When such re- 
quests were made is not shown. 

On July 11, 1952, the board, in answer to his letter of 
July 2, 1952, notified George Volberding that as soon as 
he deposited with the county treasurer the amount of 
these appraisals he would be entitled to his lease and 
possession of the land. These payments were made to 
the county treasurer on or before July 29, 1952. George 
Volberding took possession of the south half of the 
section in June 1952 and used one small granary located 
on the section. Everett Walrod took possession of the 
north half of the section on November 1, 1952, and used 
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one small granary located thereon. None of the other 
buildings have been used. All the improvements are 
located on the north half of the section. 

Although he knew the money had been deposited with 
the county treasurer William Mara made no demand 
therefor until the day he commenced this action, which 
was April 6, 1955. In fact he harvested and kept the 
wheat grown on this land in 1952 which had been ap- 
praised at $6,700. Immediately following the release of 
our opinion in Watkins v. Dodson, supra, on February 
11, 1955, holding section 72-240.06, R. R. S. 1943, uncon- 
stitutional, the lessees asked Ora Norman, county treas- 
urer of Perkins County, to return these funds to them. 
This demand she refused to comply with, the same as 
she later refused to pay the $8,000 to William Mara 
when he demanded it immediately before bringing this 
action. , 

This suit was brought by William Mara to obtain the 
$8,000 deposited with the county treasurer as the ap- 
praised value of the improvements he had put on the 
north half of Section 36 while he occupied it under a 
25-year lease. 

The defendant county treasurer, who made no claim 
to the funds, was permitted to deposit them with the 
clerk of the district court. Since plaintiff had harvested 
and kept the wheat crop for 1952, it was agreed by the 
parties, and authorized by the court, to have the clerk 
of the court return the $6,700, the appraised value of 
the wheat growing on the premises at the time of the 
appraisal, to George Volberding and Everett Walrod. 
This he did. However, the court found plaintiff was en- 
titled to the $8,000 and directed the clerk of the court 
to pay it to him. Their motion for new trial having 
been overruled, the defendant lessees have appealed 
therefrom. 

We held in Watkins v. Dodson, supra, that: “Section 
72-240.06, R. R. S. 1943, fails to provide for notice to 
be given the owner of improvements so that he may ap- 
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pear before the appraisers and protect his rights and, 
for failure to so provide, is unconstitutional and void.” 

And in Board of Educational Lands & Funds v. Gillett, 
158 Neb. 558, 64 N. W. 2d 105, we held that: “An un- 
constitutional act is not a law; it confers no rights; it 
imposes no duties; it affords no protection; it creates no 
office; and it is, in legal contemplation, as inoperative as 
though it had never been passed.” See, also, Watkins 
v. Dodson, supra; Swanson v, Dolezal, 114 Neb. 540, 208 
N. W. 639. 

As stated in 16 C. J. S., Constitutional Law, § 101, p. 
289: “An unconstitutional legislative enactment legally 
binds no one, and need not be complied with. No rights 
are conferred, no protection is afforded, and no duties 
can be imposed, by such a statute.” 

The effect of our holding in Watkins v. Dodson, supra, 
is stated in Jessen v. Blackard, 160 Neb. 557, 71 N. W. 
2d 100, as follows: “Effects of this are that there was 
no statutory definition of improvements on school lands; 
that there was no provision for appraisement of improve- 
ments on school lands; that there was no requirement 
that a new lessee on school lands should take or pay 
for improvements of a former lessee on school lands; and 
that there was no requirement that the old lessee of 
school lands should deliver to a new lessee his improve- 
ments on school lands.” 

While the trial court based its holding on estoppel 
and appellee urges quasi estoppel is here controlling, it 
should be remembered that while estoppel may be urged 
for the protection of a right, it can never create a right. 
Here the act has already been declared unconstitutional. 
This action is not for that purpose. 

Appellee contends this is a common-law action against 
an agent, the county treasurer, for money had and re- 
ceived by her for him. But under the statute the county 
treasurer was not an agent of the appellee but a public 
officer given certain duties to perform in connection 
with her office, that is, to pay to the state the amount 
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due it, if any, from the former lessee and to hold the 
balance of such funds, if any, for the use of such former 
lessee. With the act being declared unconstitutional that 
duty actually never existed and certainly is nothing upon 
which appellee can predicate any rights. 

We have dealt with an almost identical situation in 
Jessen v. Blackard, supra. Therein the factual situation 
was as follows: “On August 4, 1952, plaintiffs paid to 
the county treasurer for the benefit of defendant $1,526, 
that being the appraised value of all improvements ex- 
cept the wheat. There is no information as to whether 
or not the defendant accepted this $1,526.” We then said: 
“Under these authorities it is clear that the court has a 
duty of its own to perform. It may not properly grant 
relief based upon a statute which is nonexistent or one 
which has become nonexistent by reason of judicial 
declaration of unconstitutionality by this court whether 
the question has been raised by the parties or not. In 
the instance of previous declaration of unconstitutional- 
ity this court will take notice of its own judgment and 
opinion.” We think that is the situation here. As further 
stated in Jessen v. Blackard, supra: “If the tendered 
payment for improvements other than wheat has been 
accepted by the defendant then that portion of the cross- 
petition shall also be dismissed, but if it has not, then 
there shall be a new trial to determine whether or not 
there was such property taken and if so the value there- 
of.” The latter has application here. 

We therefore reverse the judgment of the trial court 
and remand the cause with directions that the $8,000 
now being held by the clerk of the court be paid to 
George Volberding and Everett Walrod and that appellee 
be given permission to amend his pleadings, if he so de- 
sires, to have determined whether or not his improve- 
ments have been taken by the lessees and converted to 
their use and, if so, the value thereof. All cost are taxed 
to appellee. 

REVERSED AND REMANDED WITH DIRECTIONS. 


INDEX 


Accord and Satisfaction. 


1. 


Actions. 


1 


An accord and satisfaction of a claim or demand, 
whether liquidated or unliquidated, may be effected 
by the transfer and acceptance of property where 
the parties so intend or agree. Meisinger v. 
PORNEON: avcsicceicccddssiesck dh cosdcusaddeccizs cia tacunkdie teaeewceteteaseeceete 
Where a creditor agrees to accept anything other 
than money in discharge of a debt or demand, 
there is consideration for an accord and satis- 
faction. Meisinger v. Johnson .Q.......eeceeecesececereeeseeee 


The statute which abolished the distinction be- 
tween actions at law and suits in equity did not 
abolish the distinction between legal and equitable 
rights or the methods necessary to assert or de- 
fend those rights. First Nat. Bank of Wayne v. 
Gross Real Estate Co. c.e.ecscscencecenccssscenscssccesssseeeeeeese 
When two or more parties claim the ownership 
of a fund in the hands of a third, an action in 
equity may be maintained to recover the fund and 
to litigate and determine the ownership of it. All 
persons claiming the fund are necessary and proper 
parties to the action. Burke Lumber & Coal Co. 
Dis GANA OTBON: sikh sia ssnsaedsabeccssedecdi cas ibictasaalogceheietevinniscotacdoeseed 


Administrative Law and Procedure. 


1. 


The right of the Department of Roads and Irriga- 
tion to adopt rules, as provided by statute, is for 
the purpose of establishing a procedure to ex- 
pedite the determination of matters over which it 
has been given jurisdiction. North Loup River 
P. P. & I. Dist. v. Loup River P. P. Dist. .........22.... 
The right to promulgate rules to expedite the de- 
termination of controversial matters within the juris- 
diction of the Department of Roads and Irrigation 
to determine does not authorize such department to 
establish rules which purport to expand, amend, 
or destroy adjudicated rights. North Loup River 
P. P. & I. Dist. v. Loup River P. P. Dist. .............- 
A rule promulgated by the Department of Roads and 
Irrigation which authorized the department to ex- 
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pand, amend, or limit an adjudicated right is void 
and of no force and effect. North Loup River P. P. 
& I. Dist. v. Loup River P. P. Dist. ....ccccceteceseee 


Appeal and Error. 


1. 


A judgment rendered by the district court which 
is free from error is not rendered invalid by the fact 
that the court gave an incorrect reason therefor. 
Powell vv. Edwards 2o.....ccccccecccsceceesecnesesectseeeeeeececeeteees 
An extension of time to reduce a bill of exceptions 
to writing may be secured in the district court only 
from the judge who tried the cause. Neighbors 
& Danielson v. West Nebraska Methodist Hospital 
The judge who tried the cause is without authority to 
make any order with reference to the bill of ex- 
ceptions more than 110 days after the notice of 
appeal was filed in the district court. Neighbora 
& Danielson v. West Nebraska Methodist Hospital 
Rule of practice with reference to procuring exten- 
sions of time in Supreme Court for settlement and 
allowance of bill of exceptions stated. Neighbors 
& Danielson v. West Nebraska Methodist Hospital 
In order that assignments of error as to the ad- 
mission or rejection of evidence may be considered, 
appropriate reference must be made to the spe- 
cific evidence against which objection is urged. 
Davis V. Denner t occscccscccsccceccccccccsceseeecccecscceceseteseseeceeeese 
The jury is the judge of the credibility of the 
witnesses and the weight of their testimony. Unless 
the verdict of the jury is clearly wrong it will not 
be disturbed on appeal. Salerno v. State .............. 
Whether the decision was to grant a new trial or 
deny one, the questions in the Supreme Court are, 
do the alleged error or errors appear in the record, 
were they called to the attention of the trial court by 
the motion, and do they constitute prejudicial error 
to the party complaining. Anderson v. Nielsen... 
In consideration of motions for new trial, there is 
no burden in the sense of a burden of proof upon 
either party. The burden is upon both parties to 
assist the court to a correct determination of the 
question or questions presented. Anderson v. 
NUCLB ON. cscs shoves eiasace gc deadeceaccetdesactcdcadsobecokiséavadechsteleaSéenet 
The Supreme Court is required in reviewing an 
order granting a new trial to consider all of the 
grounds contained in the motion for new trial. 
If it is found that on any of them the grant was 
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13. 


14. 


15. 


16. 


17. 


18. 


19. 


proper, the action of the district court is to be 
sustained. Anderson v. Nielsen ........--.1cs-ccceseesccees 
In an action in equity, an appeal brings up the 
whole case, and the appellate court passes upon 
the record as to the facts as well as to the law. 
State ex rel. Heintze v. County of Adame .............. 
It is the general rule that one may not voluntarily 
accept payment of that part of a judgment in his 
favor and afterwards prosecute an appeal from the 
part which is against him. State ex rel. Heintze 
Vv. County Of Addins oisececceecececnececescesececeececseeceesenceenecees 
Where an instruction assumes to define the whole 
law of the case but omits a material element there- 
from, it is reversible error even though a proper 
instruction has not been requested. Cover v. Platte 
Valley Public Power & Irr. Dist. ......ctesscscecceeeeeeee 
Rule stated as to manner of consideration by 
Supreme Court in an action at law where a jury 
has been waived. Wallace v. Insurance Co. of 
North AMericd  .....sccccecceecesccenssccenesnsscesesssceessersenenesanerenees 
Supreme Court upon examination of record should 
determine whether or not the evidence adduced 
responds to the issues made by the pleadings. 
Wallace v. Insurance Co. of North America ............ 
The charge of a trial court to the jury should be 
confined to the issues presented by the pleadings and 
supported by the evidence. It is error to submit to 
the jury an issue not pleaded in the case. Barney 
Ws. ADCOCK? icra ei acistetiee load iSeps atanie sees Uattass asthe ahsovacsbaacobennass 
Conflicting instructions are erroneous and they are 
prejudicial unless it is apparent from the record 
that the jury was not misled thereby. Barney v. 
A ACOCH 2 sce coed. lacs sachin vad ze cele tiaceul ca cesutetvndcansshs exbeuccaer eeussy 
It is prejudicial error for the district court to in- 
clude in its instructions to the jury allegations of 
fact made in a pleading in the cause which are 
without evidence tending to establish them. Bram- 
Pall V. AMOK oon.eecseeceencsccnsnscnsecessscecssecosesesascsvenseceeneese 
It is error to charge the jury that allegations of 
negligence made in a pleading may be considered by 
it in arriving at a verdict in the cause and also to 
instruct the jury in effect that such allegations 
should be disregarded by it. Bramhall v. Adcock 
Where conflicting instructions are given, it is preju- 
dicial error unless it is apparent from the record 
that the jury was not misled by the charge. Bram- 
hall v. Adcock 
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An appeal to the Supreme Court in a workmen’s 
compensation case is considered de novo upon the 
record. Fidelity & Casualty Co. v. Kennard ........ 
Under statute and Revised Rules of the Supreme 
Court, consideration of the cause on appeal is limited 
to errors assigned and discussed, except that the 
Supreme Court may, at its option, note a plain 
error not assigned. Trute v. Skeedeé 00.0... een 
After appeal and remand a party may not add or 
substitute a defense substantially different from that 
relied on at the original trial. O’Neil v. Union 
Nat. Life Ts, CO.  .cessccccsccscccnseroreccsvarencsoreccsreesssccscconeceses 
On remand, as to matters not inconsistent or in con- 
flict with a position taken at the former trial, the 
district court is clothed with a discretion to allow 
amendments in the further disposition of the case. 
O'Neil v. Union Nat. Life Ins. Co. ..eccccccescccssseseeeeeneenes 
Where a case has been remanded with general 
directions to proceed in accordance with an opinion 
which disposes of all issues to be considered on 
a new trial, a judgment should be entered in favor 
of the party in whose favor the issues were decided. 
O'Neil v. Union Nat. Life Ins. Co. ..ccccccccccsccseeceeceeene 
Upon reversal and remand where all issues are not 
decided by the Supreme Court, it is the duty of the 
district court to try the case and make an adjudi- 
cation upon the remaining issues. O’Neil v. Union 
Nat. Life Ts. CO. .eiccececsceccccssccecesesesescssssccesecnsseseceesseneee 


Rule for trial of equity case de novo stated. Heppe 
DS EOE: i cssh2iaeec cs cae cas tatacte concstvsvsiidiasteuboaseintiaercunoeenettess 
Sechser v. Sechser .......0.ccccccccee 

Hipsley v. Hipsley  .....cccceecceeee 
Town of Everett v. Teigeler 
When a trial has been had in district court on the 
theory presented by the pleadings, it will be treated 
in Supreme Court on the same basis. Ring v. Duey 
Affidavits filed with the clerk of the district court 
not preserved by the bill of exceptions will not be 
considered by the Supreme Court. Harder v. 
FOTO ciatisivcceslecsssici_tealicebcscvasextessassibsacchiss aiio-bededalassGiiees 
Findings of a court in a law action in which a jury 
is waived have the effect of the verdict of a jury, and 
judgment thereon will not be disturbed unless clearly 
wrong. Scottsbluff Nat. Bank v. First State Bank 
By statute, either party may appeal from the 
judgment of the county court in the same manner 
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as provided by law in cases tried and determined by 
justices of the peace. Rice v. McGrath. ................. 
By statute, in all cases of appeal from the county 
court, the plaintiff shall, within 50 days from and 
after the rendition of the judgment in the said court, 
file his petition as required in civil cases in the 
district court. Rice v. McGrath .........:.:::ccccee 
By statute the plaintiff in the county court on 
appeal to the district court shall be the plaintiff 
therein and the parties shall proceed, in all respects, 
in the same manner as though the action had been 
originally instituted in such court. Rice v. McGrath 
A judgment will not be reversed for errors against 
a party not entitled to succeed in any event. TFilts 
Os Benge: scocsste. cates Riscidetbafissdectiatsi niedecdecanies dw ddeactosiats 
A transcript of the proceedings at the trial to con- 
stitute a bill of exceptions must be settled as pro- 
vided by statute and filed with the papers in the 
case in the office of the clerk of the district court 
where the case was brought and _ prosecuted. 
Burke Lumber & Coal Co. v. Anderson ....1....2.-.:c00000- 
It is the duty of the clerk to settle the bill of 
exceptions in the case of the death of the judge 
before whom the cause was tried. Burke Lumber & 
Coal Co. vx. Anderson on. cececcsesceccncnseceecseseseeseeveceerertensece 
Steps for settlement of bill of exceptions outlined. 
Burke Lumber & Coal Co. v. Anderson .....0.....-.00-00 
The Supreme Court takes judicial notice of the 
fact that a bill of exceptions was not prepared, 
served, returned, or settled and allowed within the 
time provided by statute, and therefore cannot be 
considered on appeal. Burke Lumber & Coal Co. v. 
ANACTEON cassia apiacteccnctsdisenssiadeccthe hice nic ccandds etavestadearebesice 
In the absence of a bill of exceptions, it is pre- 
sumed that an issue of fact raised by the pleadings 
was sustained by the evidence and that it was cor- 
rectly determined. If the pleadings are sufficient 
to support the judgment of the district court, the 
judgment will be affirmed. Burke Lumber & Coal 
Co. Ve ANMCTION ...eeecsencceseccccseceovscsneceseseececevsesececececsceese 
Where the trial court has jurisdiction of the sub- 
ject matter in dispute and parties enter a gen- 
eral appearance and invoke the decision of the 
court on the merits of the controversy, in the ab- 
sence of error being made to appear upon the 
record the judgment will be upheld. Burke Lum- 
ber & Coal Co. v. Anderson 
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When it appears that all indispensable parties to a 
proper and complete determination of an equity 
cause were not before the district court, the Supreme 
Court will remand the cause for the purpose of 
having such parties brought in even though no 
proper objection was made by any party litigant. 
Burke Lumber & Coal Co. v. Anderson ........:c0c000- 
On an appeal to review the ruling of the district 
court on a motion for new trial, the Supreme Court 
may order and direct judgment to be entered in favor 
of the party entitled thereto. Corbitt v. Omaha 
THONBUE: GO’. cdéseivisiocdccesssviesechendccdsdorséeesdckeedisavewcteasieuiewieaues 
Review by petition in error is confined to convic- 
tions of felonies and misdemeanors under the crim- 
inal code. State Vv. Warren ..........:scccecescceseeeeseeeeeeeee 
A prosecution for violation of a city ordinance, 
which does not include an offense made criminal by 
statute, is a civil proceeding to recover a penalty. 
A judgment and sentence therein may be reviewed 
in the Supreme Court only by appeal. State v. 
Wry ei ses-s2 a tn SS ee eect heat 
In a prosecution for violation of a city ordinance, 
the credibility of witnesses and the weight of evi- 
dence are for the jury to determine. The verdict 
of the jury may not be disturbed by the Supreme 
Court unless it is clearly wrong. State v. Warren 
In an appeal from an order granting a new trial 
where the trial court has not given any reason 
therefor, it is ordinarily necessary to examine the 
entire record to ascertain whether or not the action 
of the court in granting the new trial finds justi- 
fication. Ireland v. Stalbqwam -.00......2.eecceeceseceeeees 
Where the evidence discloses that the trial court 
unduly restricted the oral argument of defendant’s 
counsel in submitting its case to the jury, it con- 
stitutes reversible error unless it is shown not to 
have prejudiced the defendant’s case. Riley v. 
National Auto Ins. C0. -cceecccececcncsceceenceescesceensessccnseee 
Scope of review stated where a criminal case is 
presented in Supreme Court upon a transcript with- 
out a bill of exceptions. Shanahan v. State .......... 
Where there is no bill of exceptions, instructions 
proper under any evidence that might have been 
proper will not be deemed erroneous. Shanahan 
Us. Ube. cian iid rah A se oheeeriees ceed 
Instructions are to be considered together to the 
end that they may be properly understood, and, when 
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so construed, if as a whole they fairly state the 
law applicable to the evidence, error cannot be 
predicated on the giving of the same. Shanahan 
CPS 21 7 A eae Aa ee aE DO EEERE 
Supreme Court is authorized by statute to reduce 
a sentence when in its opinion the sentence is ex- 
cessive, and to render such sentence as may be 
warranted by the evidence. Guedea v. State ........ 
It is the duty of the Supreme Court, when the 
proper proceedings are had, to review the evidence 
and prevent the imposition of punishment which the 
evidence will not warrant. Guedea v. State ............ 
A substantial reason for the reduction of a sentence 
must be warranted by the evidence. Guedea v. 
SEGEE ©. dacada detec tescettecsssasteconttel anaictdadextedbaecaccsaleiedeadsactezoesteuase 
On an appeal from an order of the State Railway 
Commission, administrative or legislative in char- 
acter, the only questions to be determined are 
whether the commission acted within the scope of its 
authority and whether the order complained of is 
reasonable and not arbitrarily made. Houk v. 
PeGhee eke ices, emer ee Sia ted a cas Mira ahha ech Roostacees 
Where instructions considered as a whole state the 
law fully and correctly, error will not be predicated 
therein merely because a separate instruction con- 
sidered by itself might be subject to criticism. 
Ulrich UV. State .e.eeeeccececescscseseseseeecececseceseseceseceseseecereesees 
The trial court is required to consider any com- 
petent and relevant facts revealed by a view of the 
premises as evidence in the case. A duty is im- 
posed on the Supreme Court on appeal to give 
consideration to the fact that the trial court did 
view the premises. Town of Everett v. Teigeler.... 
If a fact constituting a deficiency in a hypothetical 
question is admitted or proved by the opposing 
party the error becomes harmless and in conse- 
quence may not be regarded as ground for reversal. 
Hoffman V. State oo.ceecceccececescccececccuccecsseseecesceencesceseceeeesese 
In the absence of a bill of exceptions, it will be pre- 
sumed that issues of fact presented by the plead- 
ings were established by the evidence and were 
correctly decided, and that the only issue remaining 
for the Supreme Court is the sufficiency of the 
-pleadings to support the judgment. Neighbors & 
Danielson v. West Nebraska Methodist Hospital... 
A final order of the county court in a proceeding 
for probate of a will may be the subject of an 
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appeal to the district court by any person against 
whom it is made or who may be affected thereby. 
Clutter v. Merrick .....0.c cece: Wegncn sti lE ete eee os 
A proceeding for the probate of a will is in rem 
and all persons interested therein are parties thereto. 
A person affected thereby may appeal from a final 
order of the county court to the district court 
without regard to whether or not he appeared and 
contested the probate of the will in the county court. 
Clutter -v. (Merrick -cscccccccccccsiccsccicisssveesecessnentonteneecterecevoees 


Appearances. 


1. 


A general appearance in a cause vests the court 
with complete jurisdiction of the person of the de- 
fendant appearing. Burke Lumber & Coal Co. v. 
ANMCTEON c cessesies cyeshcselicish SRE eG etees ssh steed eecee iene eee 
Where the trial court has jurisdiction of the subject 
matter in dispute and parties enter a general ap- 
pearance and invoke the decision of the court on 
the merits of the controversy, in the absence of 
error being made to appear upon the record the 
judgment will be upheld. Burke Lumber & Coal 
COs V. ANMOTSON,. vessscsdaveecccvcsc cost eersloestsieaas guceectatecadevlees 


Assignments. 


1. 


Under the common law an assignee of a part of a 
demand cannot enforce an assignment in an action 
at law unless there has been an acceptance on the 
part of the debtor. First Nat. Bank of Wayne v. 
Gross Real Estate Co. .........cccseeececseeceenceseceeetesescseneneeeees 
An order drawn upon a particular fund creates an 
equitable assignment thereof, although not ac- 
cepted by the drawee. First Nat. Bank of Wayne 
v. Gross Real Estate Co. .u.....ececcescccesccseceeesceneeeneeeceee 
As a general rule where there is an assignment of 
a fractional part of an entire right the assignee 
must resort to equity to enforce that right and 
in doing so bring before the court all parties in 
interest. First Nat. Bank of Wayne v. Gross Real 
Pi etate- COs vcsates tesserae 
An assignment of a contract does not create a con- 
tractual obligation between the assignee and the 
other party to the contract. Hansen v. E. L. Bruce 
CO ire sitsagarta eae saetie leah nessa ce caatial es ati atang at itataen Aisi iaidaawedaaseass 
An assignee of a contract generally acquires no 
greater right than that possessed by the assignor. 
The assignee stands in the place of the assignor 
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and he cannot sue if the assignor could not have 
maintained an action. Hansen v. E. L. Bruce Co. 


Attorney and Client. 


1. 


10. 


By statute, an attorney is entitled during the pend- 
ency of an action or proceeding to receive money 
claimed by his client unless he has been previously 
discharged. The same rule is applicable to a county 
attorney representing the county in litigation where- 
in the state and the county are parties. State ex 
rel. Heintze v. County of AGQMS ...0.........ccceceseeeneeeeee 
The right to tax attorney’s fees in workmen’s com- 
pensation cases is purely statutory. Fidelity & Cas- 
Ualty Co. V. Kennard ua... eecccecccescecneccensceceeeeeeececsseeeeess 
By statute the right to attorney’s fees in a work- 
men’s compensation case relates to a specific situ- 
ation. An employee failing to come within the 
statute is not entitled to attorney’s fees to be allowed 
and taxed as costs. Fidelity & Casualty Co. v. 
KOANOT . crecsiec sce biazcicccctadiegoeh sa. ecadas tase senha cada ncaa: 
It is the practice to allow the recovery of attorney’s 
fees and expenses only in such cases as are provided 
for by statute, or where the uniform course of pro- 
cedure has been to allow such recovery. Trute v. 
See Ode ea, cstetes dh rctash tet. cantitess aiieetin tices Nee Seis 
The county court and the district court on appeal 
have authority in a proper case to order payment 
of costs and attorney’s fees for services rendered to 
a good faith trustee. Scully v. Scully 0.00.0... eeeee 
Elements stated upon which the determination of a 
reasonable attorney’s fee is to be made. Scully 
De Cully ocala ie Seed oso eee execs eae ee 
The ethical standards relating to the practice of law 
in this state are the Canons of Professional Ethics 
of the American Bar Association. State ex rel. 
Nebraska State Bar Assn. v. Bates .00..........ccc1eces 
Canons of ethics and rules governing professional 
conduct of lawyers are recognized and applied by 
the Supreme Court. State ex rel. Nebraska State 
Bar Assn. v. Bates oo.ccecccscceccssseseceveseseceseesecccssseseceeseceecees 
The district court has no authority to award an 
attorney’s fee in favor of the plaintiff upon ren- 
dition of judgment in its favor in an action for 
damages resulting from a collision under an auto- 
mobile insurance policy. Riley v. National Auto 
DBS SC Ot So seth Nas atitt aban ete a cease ene MORN oe, 
Ordinarily the value of an attorney’s services is 
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a question for a jury. Neighbors & Danielson v. 
West Nebraska Methodist Hospital -...0.......-...20ccccc0ee 
The object of a charging lien is to protect the claim 
of the attorney by equitable interference of the 
court and to secure to him payment of just charges 
out of the fruits of his own labor. Neighbors & 
Danielson v. West Nebraska Methodist Hospital .... 
Unless the proceeds have come into the attorney’s 
hands, he must invoke the equitable aid of the 
court to ascertain the existence and amount of the 
lien before any steps can be taken to enforce it. 
Neighbors & Danielson v. West Nebraska Meth- 
odist Hospital oo... este sees eeseeeeee sadelsasdncotbaasstecds 
A charging lien may arise out of an agreement be- 
tween a client. and his attorney that he is to receive 
a portion of the judgment recovered or of the pro- 
ceeds thereof, if it appears to have been the inten- 
tion of the parties that such judgment or proceeds is 
to be looked to for security. Neighbors & Daniel- 
son v. West Nebraska Methodist Hospital ...............- 
When a charging lien is created by agreement, an 
action to establish and enforce it is within the 
equity jurisdiction of the court. Neighbors & Dan- 
telson v. West Nebraska Methodist Hospital ............ 


Auctions and Auctioneers. 


1. 


The business of auctioneering and the sale of mer- 
chandise at auction are legitimate, lawful, and 
useful activities. Blauvelt v. Beck -00.......ccccccccccscceees 


The business of conducting public auction sales of 
merchandise is lawful and useful but it is affected 
with a public interest and is subject to reasonable 
legislative restrictions. Blauvelt v. Beck ................ 
The source of the- authority to regulate auctions is 
the police power. A regulatory statute enacted by 
virtue thereof must have relation to the public 
health, safety, and welfare. . Blauvelt v. Beck ........ 


If the regulations imposed by a statute. enacted 
under the police power do not have relation to the 
public health, safety, or welfare they are invalid as 
an invasion of property rights of persons affected. 
Blawvelt V. Bek occesscceeccseceeccceeceencccenseenesereeceseessneeeneceeces 
The Nebraska Public Auction Law is unconstitu- 
tional because it is based upon an arbitrary and 
unreasonable classification. Blauvelt v. Beck. ........ 
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- Automobiles. ? : 
1. A witness may describe the marks that he observed 


near the place of an accident. -The inference to be 
drawn from the testimony regarding such marks is 
solely the province of the jury. -Davis v. Dennert 
The lawfulness of the speed of a motor vehicle 
within the prima facie limits fixed is determined 
by the further test of whether the speed was greater 
than was reasonable and prudent under the condi- 
tions then existing.: Davis v. Dennert ....0...00.200c.c1 
The violation of an ordinance or statute. requiring 
automobiles and other vehicles to drive to the right 
of the center of the highway. does not: constitute 
negligence per se, but is only evidence of negli- 
gence. Davis v. Denmert o0.......ccececscccccectelessessssesecceees 
Where one is suddenly confronted with: an emer- 


gency and is required to act quickly, he is not 
“necessarily negligent if he pursues.a course which 


mature reflection or deliberate judgment might prove 
to be wrong. Davis v. Denner t 2.....ccccecceccecceecsceeeeneee 
In a negligence case, the emergency rule cannot 
be successfully invoked by either party unless the 
evidence supports a conclusion that a sudden emer- 
gency actually existed, and then it cannot be suc- 
cessfully invoked by one who has brought that 
emergency upon himself or who has not used due 
care to avoid it. Davis v. Denmert -oeccpeccccccccccccseees 
Evidence of the readings of radar equipment de- 
signed to determine the speed of moving vehicles is 
admissible as evidence of speed if a sufficient founda- 
tion is laid as to the accuracy of the equipment in 
operation. Dietze Vv. State .......ccescsccoceccoccecseccesecsnsncecece 
Foundation may be laid for the admission of evi- 
dence of the readings of radar equipment by evi- 
dence of experience of persons in the' handling of 
such equipmerit from which it is made to appear 
that the equipment correctly indicates the speed 
An automobile is not an inherently dangerous in- 
strumentality. The owner is not generally liable 
for its negligent use by another to whom its con- 
trol and operation: is entrusted. Deck v. Sherlock.... 
Liability on the part of the owner of an automo- 
bile may arise where he entrusts the control and 
operation thereof to a- person so lacking in com- 
petency and skill as to convert the vehicle into a 
dangerous instrumentality.. Deck.v. Sherlock 
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The liability on the part of an owner of an auto- 
mobile for its negligent operation by another to whom 
its control and operation is entrusted does not arise 
out of the relationship of the parties but out of 
the act of entrustment to one whose incompetency 
is known or should have been known by the owner. 
Deck v. Sherlock 2......2..eecceececcescecseeeeeccseneeeeesceseeeesnceneeeaees 
In order to charge the owner of an automobile 
with liability for negligence in entrusting the ve- 
hicle to an incompetent driver, it must be shown 
that the owner had knowledge of the driver’s in- 
competence or that in the exercise of ordinary care 
he should have known thereof from the facts and 
circumstances known to him. Deck v. Sherlock .... 


Where the owner of an automobile engages with 
another in the drinking of alcoholic beverages and 
during the course of which he entrusts the control 
and operation of his automobile to such other person, 
it is ordinarily for the jury to determine whether 
or not the owner exercised due care in so. doing. 
Deck: v. Sherlock: «.cccccsicctesccscseericncssesesteostoseiiesica tee hwtewsess 


As_a general rule it is negligence as a matter of 
law for a motorist to drive an automobile on a 
public highway, at any time, at a speed or in such 
manner that it cannot be stopped or its course 
changed in time to avoid a collision with an object 
or obstruction discernible within his range of vision. 
Barney Vv. AdCOCK 2...ceeeccccseeececeseeecenceeseseeeetecnseeeeecaceatseees 
Bramhall v. Adcock o..esesccesccccceccereceseesceseeteseccesseeetseeeee 


The presence of smoke, snow, fog, mist, blinding 
headlights, or similar elements is not generally 
recognized as an intervening cause but as a con- 
dition which imposes upon the operators of automo- 
biles the duty to assure the safety of the public by 
the exercise of a degree of care commensurate with 
surrounding circumstances. Barney v. Adcock .... 
Bramhall vi Adcock  -22...c.cccceccssesscecenccencneenecscesecseteenesesee 


The presence of ice upon a highway is not gen- 
erally an independent, intervening causal factor that 
relieves an automobile operator from responsibility 
for the result of his negligence. Barney v. Adcock 
Bramhall v. Adcock .20.......eeccececeeneceeeeeenecnenseceecsesesecseces 


In order for an accident to be solely attributable to 
an icy condition of the highway, it must be made 
evident that the accident would in some manner have 
occurred because of the ice, even if the motorist 
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18. 
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24, 


had not been negligent. Barney v. Adcock .............. 
Bramhall v. Adcock o....2....-..-22cececereeeeeeeen cree eeeeeteeeneenene 
The driver of an automobile is legally and manda- 
torily obligated to keep such a lookout that he can 
see what is plainly visible before him and to operate 
his automobile in such a manner that he can stop 
it and avoid collision with any object in front of 
him. Bramhall v. Adcock .002.......ccscccceececneeeceeeneneceeees 
If reasonable minds may disagree on the issue of 
the exercise of the reasonable care required of an 
operator of an automobile under the circumstances 
of the situation in question, the issue of his negli- 
gence is one of fact to be decided by the jury. 
Spracklin v. Omaha Transit C0. ........cceeceeeeeeeeeeee 
When one looks and does not see what is in plain 
sight he is in the same situation as one who does 
not look. Ring Vv. Duey  -2......-::csccescceeceecceeeeeesecsenceeeeeere 
When one, being in a place of safety, sees or could 
have seen the approach of a moving vehicle in 
close proximity to him and suddenly moves from 
the place of safety into the path of such vehicle 
and is struck, his own conduct constitutes contribu- 
tory negligence more than slight in degree, as a 
matter of law, and precludes recovery. Ring v. 
DDUCY. m2. robes cadet see Noes ease e cacao oeaaee ceo des eee sien Bote 
Benedict Vv. ANdCrsen o...eccecsccccccesccescesseeeeseeeseeeseeeeeseeeeee 
A guest by statutory definition is a person who 
accepts a ride in a motor vehicle without giving 
compensation therefor. LEilts v. Bendt ................ 
A person riding in a motor vehicle is a guest if his 
carriage confers only a benefit upon himself and 
no benefit upon the owner or operator except such 
as is incidental to hospitality, social relations, com- 
panionship, or the like, as a mere gratuity. Eilts 
Wi > HBONE. oo. Velie dadeche Scere tncedcastnnelMaactractssapoestevsceesieae aie 
The violation of traffic regulations concerning stop 
signs, speed, the manner of operating a motor ve- 
hicle on the highway, and the like is not negli- 
gence as a matter of law of any kind or degree, 
but it is a fact to be considered with the other evi- 
dence in the case in deciding an issue of negli- 
gence. Hilts v. Bendt .......eccccccccccscscsessssseneceesseeeeseeceneeeees 
To recover damages for injuries received while riding 
in a motor vehicle against the owner or operator 
of such vehicle, a guest must prove by the greater 
weight of the evidence the gross negligence of the 
host or operator of the vehicle and that it was the 
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proximate cause of the accident and injuries. Hilts 
tel BONE: sacs ie see A ecole eicceacitent acta crea caceasesebeestesstenditeleeades 
Damages to an automobile resulting from a collision, 
where plaintiff’s husband was operating it with 
plaintiff’s permission while in an intoxicated con- 
dition, was an “accidental loss” within an automo- 
bile policy providing collision coverage. Riley v. 
National Auto Ins, C0. 2... sececcecceeccecceesscescecceesenerese 
An accident within the meaning of an automobile 
insurance policy indemnifying against loss by col- 
lision or upset includes any event which takes place 
without the foresight or expectation of the person 


‘ acted upon or affected thereby. Riley v. National 


AULO: ANS? COs. sax Siva tech ccecsasecti sathes ivendaciessesbeuvsoadiaoetse hie 
The insured named in a loss-payable clause of an 
automobile insurance policy is a proper but not an 
indispensable party. Riley v. National Auto Ins. 
Che eed s ascatdaas sets cesv law) cates geacavdeus vests esBetai susie bacbeesaendase ceeds 
Where a provision: of an automobile insurance 
policy. purports to limit the liability to a used-car 
price fixed in a current publication, and such cur- 
rent publication does not establish such price, such 
provision is ineffective as a limitation upon the 
liability of the insurer. Riley v. National Auto 
TNS. Ge Se ccesaesa selec cecedeusseieeuccivisctecacesscesaniaedalecciecdseitetasvsensesd 
A clause in an insurance policy providing for a de- 
duction of $100 for each collision or upset contem- 
plates one deduction for each accident giving rise 
to a cause of action. Riley v. National Auto 
DINGO Os, ret sos Fo accu tceecce serene detet cca heer usatieeual eae eattaks 
An automobile insurance policy is a contract and 
its plain provisions will be enforced in the absence 
of statutory regulation or illegality. Riley v. National 
Auto: Ines COs ssccccccecctetivietieteecetasteccsesenstscisesist sskataadiaaSendeabs 
An unambiguous provision fixing the limit of the 
insurance company’s liability for damage to an 
automobile is binding upon the parties and the in- 
structions of the court dealing with the assessment 
of damages should be in conformity. therewith. 
Riley v. National Auto Ins. Co. w.eeeeceecssesesceseceeneesssses 
Where the contract of insurance provides that the 
insurer may repair the insured vehicle, it is error 
for the trial court not to instruct on the measure 
of damages with reference to repairs where there is 
evidence: that it can be repaired and placed in sub- 
stantially as good condition as before the accident. 
Riley v. National Auto Ins. Co. o.n.ceceeeceecceeeeeeeeeeee 
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The doctrine of the last clear chance does not apply 
where the. negligence of the’ injured party is con- 
temporaneous and active up to the moment of an 
accident, and thus contributed to cause the acci- 
dent. Benedict v. Andersen oo... ccccscececcceceeeseerseereeees ag 
A motorist entering an intersection of two streets or 
highways is obligated to look for approaching 
automobiles and to see those within that ‘radius 
which denotes the limit of danger. Wendel v. Carison 
A motorist entering an intersection from the right 
is in a favored position and has the right-of-way, 
other things being equal, but such fact does not do 
away with the duty of the driver of: the favored 
automobile to exercise ordinary care to avoid an 
accident. Wendel v. Carlson .0.......cccccccecceeccsceeeeeeeeeeeeeees 
The failure of a motorist upon approaching an in- 
tersection to look in the direction from which another 
automobile is approaching, where, by looking, he 
could see and avoid the collision that resulted, is more 
than slight negligence, as a matter of law, and 
defeats recovery. Wendel v. Carlson ...0......-::c100+ 
One crime only is defined by statute prohibiting any 
person from operating or being in actual physical 
control of automobile while under the influence of 
intoxicating liquor. Uldrich v. State 0.0.0. 
The phrase “under the influence of alcoholic liquor” 
is substantially synonymous with “intoxicated,” ‘“‘in- 
toxication,” or “drunkenness,” and with “in an in- 
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toxicated condition” and “in a drunken or partly. . 


drunken condition.” Uldrich v. State 0.0.00. 
An instruction was not erroneous that defined the 
meaning of the term under the influence of alcoholic 
liquor. Uldrich v. State -2.....ccccceccccccccssceeececeeseseteeeeeee 
Duty of driver of an automobile approaching a 
railroad crossing stated. Neusbaum v. Chicago & 
Ne Wo TOY» C08 Sis ice GV es fovea So aus bandas 
If the driver of an automobile is familiar with a 
railroad crossing and the surrounding conditions, 
it is his duty in approaching it to look and listen 
at a time and place where looking and listening 
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will be effective even though vision of the railroad 7 


track is restricted. Neushoum v Chicago: & N. W. 
POY) COS. i cacsesn ios cau cloteczicd teceselisies ee deocte eahin Hes OO actews 
Where it is cndieputeds that 4 traveler on a high- 
way failed to exercise reasonable precaution,'by not 
looking at a reasonable point where he could have 
seen an approaching train, his negligence ‘will de- 
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feat a recovery for a collision with a train at a 
crossing, even though no signal by the locomotive 
bell or whistle was given. Neusbaum v. Chicago 
GON (We RY. COs, 23 fic eit shh te cat a 
An instruction reciting the provisions of statutes 
regulating and controlling the speed of motor ve- 
hicles should include therein all the material appli- 
cable statutory limitations and qualifications. Hoff- 
NON Ve SEA eeeececccesscncecccncnecceeceeseeesssceeceesencesesesenceesneeneee 
In prosecutions under the motor vehicle homicide 
act, the negligence of another driver which prox- 
imately contributed to the death, as distinguished 
from an independent intervening cause thereof, is 
not a defense if the evidence is sufficient to sustain 
a conclusion beyond a reasonable doubt that the 
defendant’s negligence was also a proximate cause 
of the death of another. Hoffman v. State ............ 
In the prosecution of a charge of motor vehicle 
homicide, proof of gross negligence is not essential 
to sustain a conviction. Hoffman v. State .....0........ 


A special contract of bailment prevails in determining 


the liabilities of the parties as against general 
principles of law applicable in the absence of ex- 
press agreement. Bozell & Jacobs, Inc. v. Blackstone 
Terminal Garage, IN. ......c..ccccccccccccecceeecececcceseeetssesseteeeee 


Banks and Banking. 


1. 


Bills and 
1. 


Statute on joint bank deposits fixes the property 
rights of the persons named in the deposit where 
compliance with the statute has been had. DeForge 
Ms POET UCN giicesaecssie Nec escece acaes teaches abestsxenseestiesseteeats 


Upon the death of one payee named in joint bank 
deposit, the survivor or survivors named therein 
take the whole legal title thereto free of any debts 
of the deceased unless a contrary intent affirmatively 
appears from the terms of the deposit. DeForge 
We. POUTICKE< secceccucscaceieusate iad oes toGlesdacuectanedevstcecedciablecietondiesss 


Notes. 


Evidence of a parol agreement entered into by the 
makers and the payee of a promissory note con- 
temporaneously with or previous to its execution, 
whereby it was attempted to be shown that such note 
was not to become due according to its terms, is in- 
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competent as tending to vary or contradict the terms 
of a written instrument by parol. Bowen v. Farrens 493 
An oral agreement, made after a promisory note was 
executed, to extend the maturity date thereof, is 
not enforcible where there is no consideration for 
such agreement. Bowen v. Farrens ............-..2::-000---+ 493 


Boundaries. 


1. 


Charities. 
1. 


Where a plat of the lands conveyed is adequately 
referred to in a deed, usually it is to be considered 
as a part of the latter instrument and construed in 
connection therewith. The courses, distances, or 
other particulars which appear on such plat are, as 
a general rule, to be considered as the true descrip- 
tion of the land conveyed. Hoke v. Welsh ................ 831 
In the absence of an express intention to the con- 
trary, a conveyance of a tract of land by a descrip- 
tion shown on a plat which has been vacated in- 
cludes the title to one-half of adjacent streets and 
alleys which have been vacated. Hoke v. Welsh.... 881 
Fixed monuments control over field notes, a descrip- 
tion of a survey by words, or a picturization of a 
survey by a plat. Hoke v. Welsh .........ccccccceeseeseeeeee 831 
A monument is a permanent landmark established 
for the purpose of indicating boundaries. For a 
monument to control, a survey should show the re- 
lation of the lines and corners contained within it 
to the lines and corners of some original survey 
marked out on the ground or other artificial or 
natural monument. Hoke v. Welsh 0000.00.00. 831 


Eleemosynary means relating or devoted to charity; 
given in charity; having the nature of alms. United 
Community Services v. The Omaha Nat. Bank ........ 786 
Charity is defined. United Community Services 
v. The Omaha Nat. Bank 0........ccccesceccccssecsceccseceeeesseeeceeee 7186 
Generally a gift of its property by a corporation not 
created for charitable purposes is“ in violation of 
the rights of its stockholders. United Community 
Services v. The Omaha Nat. Bank 000...00.0....cccccccccccne 786 


Children Born Out of Wedlock. 


1. 


Statements or declarations of complainant in a 
filiation proceeding made out of court are incom- 
petent and inadmissible as corroboration in her be- 
half. Lockman v. Fulton .0.....c cece ccceccecececccceecceccce 439 
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The uncorroborated testimony of the mother of a 
child born out of wedlock is not sufficient to support 
a verdict or finding that the alleged father: is the 
actual father. Lockman v. Fulton .2....0...cc.c-ceceeeeees 
In filiation proceedings, the testimony of eoniplaitt 
ing witness must be corroborated. - Lockman v. 
PPULE ON: ec cscesates eck dsc decte she athatend A ecgcdv tasted Uasaien uncle Tabb Senies 
In an action to establish the paternity of a: child 
born out of wedlock, only a preponderance of evi- 
dence is necessary to sustain a conviction. Lockman 
Dee TEUNLON, oer hn 2 esheets asbciaalce hee te 
The character and quality of proof of corroboration 
is the same in filiation proceedings as in ‘criminal 
cases wherein corroboration of the testimony of the 
prosecutrix is required. Lockman v. Fulton ............. 
Circumstances, if material and competent, may cor- 
roborate complainant’s testimony, but mere oppor- 
tunity alone is insufficient corroboration to support 
a judgment that defendant is actually the father of 
complainant’s child. Lockman v.. Fulton 9.0.20... 
In a filiation proceeding, if the testimony of com- 
plainant with regard to the principal fact is so in- 
consistent, contradictory, improbable, or incredible 
as to be self-destructive, or if the corroborative evi- 
dence is of a like doubtful character or wholly 


‘lacking in probative force or value, a finding or 


verdict and judgment of guilty will be respectively 
set. aside and reversed. Lockman v. Fulton. ............ 


Constitutional Law. 


1. 


‘manner. Wilson v. Marsh 


Due process of law requires notice and an oppor- 
tunity to be heard, where financial burdens are 
necessarily imposed on property owners by an ex- 
ercise of judicial power pursuant to specific terms 
of a statute. Schutte v. Schmitt -00..0..00..cccccccceseeeee 
The word “revenue” as used in Article V, section 
2, of the Constitution is broad and general. It in- 
cludes all public money which the state collects or 
receives from whatever source and in - whatever 
Any arbitrary act of the state by which any part 
of the salary of a district judge is withheld from 
him diminishes his salary during his term of office 
by the amount thereof retained by the state and is 
a violation of Article III, section 19, of: ane Con- 
stitution. Wilson v. Marsh .00...00..00022c0cccckleseleseeeseeeeee 
The primary purpose of the conntitutional :prohibi- 
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10. 


11. 


12. 


tion against diminution of the salary of a public 
officer during his term of office is not to benefit 
the official but the public. It may not be construed 
as a private grant. It is a limitation imposed in 
the public interest. Wilson v. Marsh. .............:c0c00 
If the Judges Retirement Act of Nebraska is opera- 
tive during the present term of the district judges 
it increases their compensation during their term of 
office in violation of the Constitution. Wilson v. 
DA OSI ssc irc chin cts Solecatugue chive Samsechesseuavsbeiasedteusvascevescseeieben ees 
If a part of an act is unconstitutional and the 
remainder is so interrelated with the invalid part 
that it cannot be sustained without doing violence 
to the legislative intention as a whole, the entire act 
is invalid. Walson v. Marsh .......:.cccccccecccsseeeecseeeeeee 
It is not the province of the Supreme Court to 
annul a legislative act unless it clearly contra- 
venes the Constitution and no other resort remains. 
Wilson V. Margy  o...ccccccccescecccnsseneccncncsnecenscenetecscectereceeeaee 
If an act of the Legislature is capable of more than 
one interpretation, one of which sustains it as valid 
and another renders it in conflict with the Consti- 
tution, the Supreme Court must adopt the former. 
Wilson Vv. Marsh 2...---:ccssecccecccecenscececcssseneesensecssssenecssesesereee 
The Legislature when it passes an act is presumed to 
know the provisions and limitations of the Consti- 
tution of the state, the interpretation that the 
Supreme Court has given them, and the construction 
the Supreme Court has given similar legislation 
previously enacted. Wilson v. Marsh ..000.0..00c.cccc000 
The presumption is that the Legislature in passing 
an act intended it to be a valid enactment rather 
than one in conflict with the Constitution of the 
state. Wilson v. Marsh, .20.2..cccccccccccccescccsceseecscescesevecseesees 
The governmental authority known as the police 
power is inherently an attribute of state sovereignty 
and belongs to subordinate governmental subdivi- 
sions when and as conferred by the state by its 
Constitution or legislation. Peterson v. Vasak ........ 
If an act as originally passed was unconstitutional 
because it contained matter different from that ex- 
pressed in the title, or referred to more than one 
subject matter, it becomes valid law, if otherwise 
constitutional, on adoption by the Legislature and 
incorporation of it into a general revision without 
reference to the title as originally enacted. Peter- 
BON a VAG. 202.cssso.davetiedie cca Sessa ey na sn teeleeccocaecaievas 
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A litigant who invokes the provisions of a statute 
may not challenge its validity. He may not seek 
the benefit of it and at the same time question its 
constitutionality. Peterson v. Vasak .0..0..0.0cccce- 
Liberty in the constitutional meaning includes ab- 
sence of arbitrary and unreasonable restraint upon 
an individual in the conduct of his business and the 
use and enjoyment of property. Blauvelt v. Beck .... 
A statute must be sustained if a condition of 
affairs exists concerning which the Legislature, ex- 
ercising its conceded right to enact laws for pro- 
tection of health, safety, and welfare of the people, 
might pass the law in question. Blauvelt v. Beck 
If legislative action is arbitrary and an unreasonable 
interference with the right to engage in and carry on 
business and has no relation to the protection of the 
public within the legislative power, the act must 
fail. Blauvelt Vv. Beck oic.eccccccceccccceseccceecesscessesseseereeceeeeees 
The reasonableness of restrictions imposed by the 
Legislature by the exercise of the police power is a 
judicial matter. Blauvelt v. Beck 000......eccececscceceseees 
A regulatory provision of a statute having some 
relation to public health, safety, or welfare but 
which arbitrarily and unreasonably interferes with 
private business and imposes unreasonable and un- 
necessary restrictions may not be upheld. Blauvelt 
De: IBOOK, facets cSde cake Stace reas ta eels eek te ctet a ecaha ses 
The question of whether legislation is in the public 
interest is ordinarily one for legislative deter- 
mination, but the Legislature may not, under the 
guise of regulation in the public interest, impose 
conditions which are on their face unreasonable, ar- 
bitrary, discriminatory, or confiscatory. Blauvelt 
Vs BOC os ose tha beh a oe roe ee Ta is 
The validity of a law is tested by what may be 
done under its authority. Blauvelt v. Beck .............. 
The fundamental requisite of due process of law is 
opportunity to be heard. This right has small 
reality or value unless one is informed that the 
matter is pending and he can choose for himself 
what action he will take in reference to it. Blauvelt 
Ws BOCK acs.kstiest cn Sateen eateteeacalteaebindeatesd ln eho 
To constitute due process, the method of trans- 
mitting notice to a person of a pending matter 
must be one that is reasonably calculated to give 
him notice thereof and an opportunity to be heard. 
Blauvelt. vu. Behe. 22202228. css ise bite cecevadethbecasutseaviee diese codes 
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The Legislature may make a reasonable classifica- 
tion of persons, corporations, and property for 
purposes of legislation concerning them, but the 
classification must rest upon real differences of 
situation and circumstances surrounding the mem- 
bers of the class, relative to the subject of legisla- 
tion, which render appropriate its enactment. 
Blarivelt: ve. Beek: sisccvceccsecsatcoedesste spon ckiisbestgedvadeyeseneeaoarces 
The Nebraska Public Auction Law is unconstitu- 
tional because it is based upon an arbitrary and un- 
reasonable classification. Blauvelt v. Beck .......... 
The Installment Loan Act is not a local or special 
law regulating interest on money in violation of the 
Constitution. State ex rel. Beck v. Associates Dis- 
COUNE. — COPD s ~ dics ceaaditeTietereceeedeececsewddcetive escdee aac denabaeel 
The Installment Loan Act does not violate the con- 
stitutional provision with reference to the enact- 
ment of legislative bills. State ex rel. Beck v. 
Associates Discount Corp.  ....1se-ssccsseeeseescsnseesscesenseenee 
A public corporation is an arm or branch of the 
government and under the plenary control of the 
Legislature. United Community Services v. The 
Omaha Nat. Bank .0un.ececesccesessseseceseseceeseenenereseseesenecenene 
The state Constitution is not a grant but a restric- 
tion on legislative power. Courts can enforce only 
those limitations which the Constitution imposes. 
United Community Services v. The Omaha Nat. 
BOK? ose Bioi ie Sse ese eae ee en ene 
Every legislative act comes before the Supreme 
Court surrounded with the presumption of constitu- 
tionality. This presumption continues until the act 
under review clearly appears to contravene some 
provision of the Constitution. United Community 
Services v. The Omaha Nat. Bank 000.......22.c0c:ccccceee 
The constitutional validity of an act of the Legis- 
lature is to be tested and determined, not by what 
has been or possibly may be done under it, but by 
what the law authorizes to be done under and by 
virtue of its provisions. United Community Serv- 
tees v. The Omaha Nat, Bank .0....c.cccccscceccccsescereseres 
The Legislature cannot circumvent an express pro- 
vision of the Constitution by doing indirectly what 
it may not do directly. United Community Serv- 
ices v. The Omaha Nat. Bank. .0nccccccccccsscecccesseseereeeee 
The rights and franchises of a public corporation 
never become vested rights as against the state. 
Its charter does not constitute a contract in the sense 


871 


576 


576 


683 


683 


786 


786 


786 


786 


786 


872 


33. 


34. 


35. 


36. 


Contracts. 
1. 


INDEX [VoL. 162 


of the constitutional provision which prohibits the 
obligation of contracts being violated. United Com- 
munity Services v. The Omaha Nat. Bank. .............. 
Constitutional provision prohibiting giving or loan- 
ing of credit of state was intended to prevent the 
state from extending its credit to private enterprises. 
United Community Services v. The Omaha Nat. 
Baim e cst ctr a Be aac la sande veda dee avearesta sae wastes ca Saabs 
The Legislature may make a reasonable classifica- 
tion of persons, corporations, and property for pur- 
poses of legislation concerning them, but the classi- 
fication must rest upon real differences of situation 
and circumstances surrounding the members of the 
class relative to the subject of legislation which 
render appropriate its enactment. United Com- 
munity Services v. The Omaha Nat. Bank ................ 
The Legislature may legislate in regard to a class 
of persons, but it cannot take what may be termed 
a natural class of persons, split that class in two, 
and then arbitrarily designate the dissevered frac- 
tions of the original unit as two classes and enact 
different rules for the government of each. United 
Community Services v. The Omaha Nat. Bank ........ 
An unconstitutional act is not a law; it confers no 
rights; it imposes no duties; it affords no protection; 
it creates no office; and it is, in legal contemplation, 
as inoperative as though it had never been passed. 
United Community Services v. The Omaha Nat. 
Bae ooo ho seis estas ieee wnel tec. derass asi csseasaeunladetaclav inate 
Mara v. Norman 


If an agreement binds the parties or either of 
them to do, or if the consideration is to do, some- 
thing opposed to the public policy of the state or 
nation, it is illegal and absolutely void. Custer 
Public Power Dist. v. Loup River Public Power Dist. 
The test is the evil tendency of the contract, and 
not its actual injury to the public in a particular 
instance. Custer Public Power Dist. v. Loup River 
Public Power Dist. .........ccccccccecesceeccceeeccecceecennneeeesseesaneeee 
Contracts contrary to public policy, that is those 
which tend to be injurious to the public or against 
the public good, are illegal and void, even though 
actual injury does not result therefrom. Custer 
Public Power Dist. v. Loup River Public Power Dist. 
A corporation cannot disable itself by contract from 
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performing the public duties which it has under- 
taken, and by agreement compel itself to make 
public accommodation or convenience subservient to 
its private interests. Custer Public Power Dist. v. 
Loup River Public Power Dist. ........222:.:2:10ceeeeeenee 
One who undertakes for a consideration to do work 
requiring special skill impliedly represents that he 
possesses, and will exercise, such reasonable degree 
of skill as the nature of the service may require. If 
he is to furnish his own tools, implements, or ma- 
chinery, there is an implied representation as to 
their fitness for the use to which they are to be 
put. Numon v. Stevens ~.2...1.22.cscceceeeeeeeeceeeeeeeeeeeeeeeeees 
The measure of damages in the case of a breach of 
contract is the amount which will compensate the 
injured person for the loss which a fulfillment of 
the contract would have prevented or the breach of 
it has entailed. Numon v. Stevens -002....ccccceceeceee 
Except insofar as controlled by statute, the validity 
of a contract of employment of a teacher in the 
public schools is governed by the rules relating to 
contracts generally. Greer v. Chelewski- ......2.0......... 
A contract of employment may contain such terms 
and conditions as the parties see fit to make pro- 
vided they are not illegal or unreasonable. Greer 
D CRELGWSK. «ioc o23. 2 essi Ne coe dtc PSR Sens PSI Re Votes 
In the absence of fraud, mistake, or ambiguity a 
written agreement is not only the best evidence but 
the only competent evidence as to what is the con- 
tract of the parties. Hansen v. E. L. Bruce Co. .... 
A written contract expressed by clear and unam- 
biguous language is not subject to interpretation or 
construction. Hansen v. FE. L. Bruce Co. .00.......0.... 
The intention of the parties to a written contract ex- 
pressed by clear and unambiguous language must 
be determined from its contents. Hansen v. H. L. 
BUCO CO a henen rth cs eee eben eect eee recuritet eet 
The entire contract must be regarded with a con- 
scious effort to give effect to every part of it without 
disproportionate emphasis upon one to the neglect 
of other provisions. Hansen v. E. L. Bruce Co. .... 
An assignment of a contract does not create a con- 
tractual obligation between the assignee and the 
other party to the contract. Hansen v. E. L. 
BG WO? C03 ss nt5 sc se be Coss: ian ees a oa ota Sob ae eo es agate 
An assignee of a contract generally acquires no 
greater right than that possessed by the assignor. 
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The assignee stands in the place of the assignor 
and he cannot sue if the assignor could not have 
Maintained an action. Hansen v. E. L. Bruce Co. 


Corporations. 


Costs. 


1, 


A corporation cannot disable itself by contract from 
performing the public duties which it has under- 
taken, and by agreement compel itself to make 
public accommodation or convenience subservient to 
its private interests. Custer Public Power Dist. 
v. Loup River Public Power Dist. oo... eee 
Generally a gift of its property by a corporation 
not created for charitable purposes is in violation 
of the rights of its stockholders. United Community 
Services v. The Omaha Nat. Bank. .0....ccccccccssccseeeese 
A public corporation is an arm or branch of the 
government and under the plenary control of the 
Legislature. United Community Services v. The 
Omaha Nat, Bank .o..cceccccsccccscecccesscssessseessccceseeseeteeeseeese 
Public corporations chartered for the purpose of 
supplying the public with electricity have such law- 
ful rights and powers as are clearly and expressly 
granted, together with such implied powers as are 
reasonably necessary to enable them to exercise those 
expressly conferred. United Community Services 
v. The Omaha Nat. Banke o..c.ececcsccccccccceceseessscscesceeseeeese 
The authority given a public corporation to engage 
in the operation of a business enterprise carries 
with it the power to conduct it in the same manner 
in which a private corporation would deal with its 
property under similar circumstances. United Com- 
munity Services v. The Omaha Nat. Bank ........0........ 
The rights and franchises of a public corporation 
never become vested rights as against the state. 
Its charter does not constitute a contract in the 
sense of the constitutional provision which prohibits 
the obligation of contracts being violated. United 
Community Services v. The Omaha Nat. Bank. ........ 


It is the practice to allow the recovery of attorney’s 
fees and expenses only in such cases as are pro- 
vided for by statute, or where the uniform course 
of procedure has been to allow such recovery. Trute 
We DS COCMS. . etr eden ia Tg eon eee esserviara so revka ao Conc autedls 
The county court and the district court on appeal 
have authority in a proper case to order payment of 
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costs and attorney’s fees for services rendered to 
a good faith trustee. Scully v. Scully -......00.00000000.- 


The Supreme Court of Nebraska has original juris- 
diction of an action relating to the revenue of the 
state. Wilson v. Marah ............:ceccccceeccseecseeeeeeeeeeeeeeees 
The county court has original and exclusive juris- 
diction in probate matters, which is conferred upon 
the district court in those matters appealed to it. 
Seully v. Scully 2o.ciccccceccecccccecesenscecesesecsncccensecceeenecseeeneeene 
By statute, either party may appeal from the 
judgment of the county court in the same manner 
as provided by law in cases tried and determined by 
justices of the peace. Rice v. McGrath .......0.....0... 
By statute, in all cases of appeal from the county 
court, the plaintiff shall, within 50 days from and 
after the rendition of the judgment in the said court, 
file his petition as required in civil cases in the 
district court. Rice v. McGrath 00...o.ceccceccecesceeeeeeeeee 
By statute the plaintiff in the county court on 
appeal to the district court shall be the plaintiff 
therein and the parties shall proceed, in all re- 
spects, in the same manner as though the action had 
been originally instituted in such court. Rice v. 
MCG ble scccsceiad ssctecte snes tetas cco hea cet ance Sa dee Bac tateaves tens 
The term “discretion” denotes the absence of a 
hard and fast rule. Rice v. McGrath 0000000... 
When the term “discretion” is invoked as a guide 
to judicial action it means a sound discretion, not 
exercised arbitrarily or willfully, but with regard 
to what is right and equitable under the circum- 
stances. Rice Vv. McGrath oo...eo.ccceccceeeccsscscsnscsseeeeseoee 


Law. 

Where competent evidence is adduced to support 
every element of the offense charged it is ordinarily 
for the jury to determine if the offense has been 
established by evidence beyond a reasonable doubt. 
Salerno V. State ne. cececesecceccececseseececcsseseaseseeccnseceseceene 
Where the punishment of an offense created by 
statute is left to the discretion of a court within 
prescribed limits, a sentence prescribed within such 
limits will not be disturbed unless there appears 
to be an abuse of such discretion. Salerno v. State 
Where the accused is identified as having been at 
or near the scene of a crime about the time of its 
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commission, evidence showing that he owned, pos- 
sessed, or had access to any tools with which the 
crime was or might have been committed is admis- 
sible to show that the accused had the means to 
commit the offense in the manner that it was com- 
mitted. It is a circumstance which the jury may 
consider. Lipscomb v. State 2.0... eeeececceeecceeeeeeeneeee 
A defendant in a criminal case who becomes a 
witness subjects himself to the rules applicable to 
other witnesses. Lipscomb v. State oo... 
Rule stated relating to method of interrogation of 
defendant as to previous conviction of a felony. 
Lipscomb v. State oe ceccccceccccccecennesceceececenecceeccseesceeseeeees 
In a criminal prosecution, any testimony, otherwise 
competent, which tends to dispute the testimony 
offered on behalf of the accused as to a material 
fact, is proper rebuttal testimony. Lipscomb v. 
EGCG neo tS eet NE at Me se ate GUNN gee 2 I 
Statute authorizing interrogation of defendant as 
to previous conviction of a felony does not permit 
exploration of the charge or charges of which the 
defendant was previously convicted, the details 
thereof, or the sentence imposed. Lipscomb v. 
State: .s1s2ceenchoestned ceases hedge eccisateene ena een 
Remarks in his argument by the county attorney 
brought about and made in answer to the arguments 
of prisoner’s counsel, unless necessarily prejudicial 
to the accused, do not necessitate the reversal of a 
conviction. Lipscomb v. State occ ceececccccccceceeeceeeee 
Review by petition in error is confined to convic- 
tions of felonies and misdemeanors under the crim- 
inal code. State v. Warren ........cecccecccccceseceeneceseeeeeee 
Warrant for arrest of a probationer for violation 
of parole may be had either upon affidavit or 
verified information. Phoenix v. State... 
While procedure to vacate a parole has been simpli- 
fied by amendment of statute, proceeding can still 
be instituted by a verified information. Phoenix 
De SECLE! ac2t5 Scat Ue cate eSeelels ieee een das eh cacao 
In proceedings to vacate a parole granted by the 
district court, whether by motion or information, 
the defendant is entitled to notice of a hearing, the 
assistance of counsel, the testimony of witnesses, and 
a fair and impartial trial. Phoenix v. State .......... 
In proceedings to revoke a parole, it is sufficient 
that the violation of the conditions is established 
by clear and satisfactory evidence, and proof be- 
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yond a reasonable doubt is not required. Phoenix 
9 EGLO ool c ectecen ede gas snncote SE aea se Sep saab aap Seceele as taeseesaee eine 
Technical formality and preciseness of charge are 
not a prerequisite to judicial investigation of 
whether or not defendant has observed the conditions 
of his probation. A statement of the facts showing 
the claimed violation of his parole, notice to the 
defendant of a hearing, and a lawful hearing on the 
charge, are sufficient. Phoenix v. State «W020... 
Supreme Court is authorized by statute to reduce a 
sentence when in its opinion the sentence is exces- 
sive, and to render such sentence as may be war- 
ranted by the evidence. Guedea v. State... 
It is the duty of the Supreme Court, when the 
proper proceedings are had, to review the evidence 
and prevent the imposition of punishment which the 
evidence will not warrant. Guedea v. State .......... 
A substantial reason for the reduction of a sentence 
must be warranted by the evidence. Guedea v. State 
Where the punishment of an offense created by 
statute is left to the discretion of a court within 
prescribed limits, a sentence within such limits will 
not be disturbed unless there appears to be an 
abuse of such discretion. Guedea v. State |... 
The word “or,” when used not to connect two dis- 
tinet facts of different natures, but to characterize 
and include two or more phases of the same fact, 
attended with the same result, states but a single 
ground, and not the alternative. Uldrich v. State 
One crime only is defined by statute prohibiting any 
person from operating or being in actual physical 
control of automobile while under the influence of 
intoxicating liquor. Uldrich v. State oo... 
An instruction reciting the provisions of statutes 
regulating and controlling the speed of motor ve- 
hicles should include therein all the material appli- 
cable statutory limitations and qualifications. Hoff- 
MNO Vi. EOE cores ces tccgcwskdaldesh lacadeunes0d cscaceebesasbietc cuévaeedue 
The test by which ‘a jury should determine the 
sufficiency of circumstantial evidence in a criminal 
prosecution is whether the facts and circumstances 
tending to connect the accused with the crime 
charged are of such conclusive nature as to exclude 
to a moral certainty every rational hypothesis ex- 
cept that of guilt. Hoffman v. State 20... ccc 
After a jury has considered the evidence in the 
light of the circumstantial evidence rule and re- 
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turned a verdict of guilty, on review the verdict may 
not, as a matter of law for insufficiency of evidence, 
be set aside if the evidence sustains some rational 
theory of guilt. Hoffman v. State oes 


If a litigant seeks to recover damages for the un- 
lawful detention of property he must establish his 
right to the possession thereof during the period 
for which he seeks to recover and that the party 
against whom he seeks relief unlawfully withheld 
possession thereof. Johnson v. RUAl ...W....ceeneceeeee 
The measure of damages in the case of a breach of 
contract is the amount which will compensate the 
injured person for the loss which a fulfillment of 
the contract would have prevented or the breach 
of it has entailed. Nuwmon v. Stevens .......c....:ccccscceseees 


Declaratory Judgments. 


Deeds. 


1. 


One of the purposes of the Uniform Declaratory 
Judgments Act is to terminate the controversy that 
gives rise to the proceedings. Custer Public Power 
Dist. v. Loup River Public Power Dist. ............0..- 
Proceedings under the Uniform Declaratory Judg- 
ments Act are governed by applicable established 
rules of pleading. Custer Public Power Dist. v. 
Loup River Public Power Dist. ......2.2-:cccccvscccsseeeeeee 
Under the Uniform Declaratory Judgments Act 
courts have a reasonable discretion in determining 
the controversies to which it applies. Custer Public 
Power Dist. v. Loup River Public Power Dist. .......... 


Whether or not a deed has been delivered is largely 
a question of intent to be determined by the facts 
and circumstances of the particular case. Hipsley 
Us HA Upeley” cece elles hb ceca sat sn cachecst wea tose ecto techn con dean cae 
No particular act or form of words is necessary to 
constitute a delivery of a deed. Anything done by 
the grantor from which it is apparent that a de- 
livery was intended, either by words or acts, or both 
combined, is sufficient. Hipsley v. Hipsley ............ 
The possession of a deed by the grantee, in the ab- 
sence of opposing circumstances, is prima facie evi- 
dence of delivery, and the burden of proof is on 
him who disputes this presumption. Hipsley v. 
Fipsley™ cecteiecieset deceit oni oev oe ieee 
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If a deed fully executed is found in the possession 
of the grantee, it is presumed to have been delivered 
by the grantor, and accepted by the grantee, at the 
date of its execution. Hipsley v. Hipsley .............. 
In a suit to set aside deed to defendant for want of 
delivery, plaintiff has the burden of proving non- 
delivery of deed and producing evidence to overcome 
presumption of delivery due to defendant’s posses- 
sion of deed. Hipsley v. Hipsley -...........-.:cc--sceceeeoeee 
The presumption of delivery of a deed is not con- 
clusive, but raises a strong implication, which can 
only be overcome by clear and satisfactory proof. 
Hipsley v. Hipsley ........ccccecseecceecevseccescreseceeenceeescceeeseaeee 
Where a plat of the lands conveyed is adequately 
referred to in a deed, usually it is to be considered 
as a part of the latter instrument and construed in 
connection therewith. The courses, distances, or 
other particulars which appear on such plat are, as 
a general rule, to be considered as the true descrip- 
tion of the land conveyed. Hoke v. Welsh. .............. 
Knowledge or notice of an encumbrance, a para- 
mount title, or a defective title, does not impair 
the right of recovery upon covenants of warranty. 
Hoke: @.- Weel ahh. \stsscczssccccvsstecs ecasuh ccc csdaecssescet gente cevscaeitestvasse 
The remedy for a deficiency in quantity in real 
estate conveyed by deed ordinarily is to grant the 
purchaser an abatement of the purchase price in 
the same proportion the deficiency bears to the 
tract conveyed. Hoke v. Welsh ......cccscsssescceeceececees 
When the sale is in gross there is no remedy af- 
forded the grantor or grantee for an excess or a 
deficiency unless such excess or deficiency is so 
great as to raise a presumption of fraud. Hoke 
Ds Weelahi. ccc ccsessicscsctexnissecsensdeiscdesa eis icelactsscneasiiiv sate sessdeacsee 


Dismissal and Nonsuit. 


Divorce. 


1. 


A dismissal of a suit which is not upon or does not 


involve the merits is not a bar to another action on 
the same cause. Custer Public Power Dist. v. Loup 
River Public Power Dist. .....0..ccccccceccccceccescsceeeees eeeeene 


In awarding custody of a child, the primary con- 
cern of the court in its sound discretion is the best 
interest and welfare of the child, having due re- 
gard for the rights of fit, proper, and suitable 
parents. Koerwitz v. Koerwitz 
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Children of tender years are usually awarded to 
the mother unless it is shown that she is unsuitable 
or unfit to have such custody. Koerwitz v. Koerwitz 
Rule for determination of alimony and division of 
property in divorce case stated. Koerwitz v. Koer- 
WUER  sciccdo dines ce adec ssa lating ist rate eee segs eee ee ee Tat sateen Det 
By statute, it is provided that in cases of divorce 
or annulment of marriage the decree may be re- 
vised as to care, custody, and maintenance of children 
if the circumstances of the parties shall change, or 
if it shall be to the best interests of the children. 
larder 0. Harder ...c.ccscccsccscsecscceseesscssccnccceeecnetensenecsseseese 
An application for a change with respect to care, 
custody, and maintenance of minors, as provided in 
a decree of divorce, made at any time after the 
decree has been entered must be founded upon new 
facts and circumstances which have arisen subse- 
quent to the entry of decree. Harder v. Harder .... 
Ordinarily in divorce actions attorney’s fees and 
costs are granted to the wife. Sechser v. Sechser .... 
Remarriage is a change of circumstance that may 
be considered by the court along with other changes 
of circumstances in passing upon an application to 
reduce child support payments fixed in a previous 
order or decree. Phillips v. Phillips ....0....000cccccccceee 
Remarriage, standing alone, does not afford a valid 
basis for reducing payments for child support. It 
does not bear directly upon the legal duty of a 
father to contribute to the support of his minor 
children by a former marriage. Phillips v. Phillips 
In determining the provision to be made for the 
support of minor children in a divorce proceeding, 
their status and situation, and all other attendant 
circumstances, should be considered, and an amount 
determined in accordance with the best judgment 
and sound discretion of the court. Phillips v. 
PAA + 2cc2c tien esciccee sete ds te eee Waevenste vs cece eset setstn eed 
Where there has been a change of circumstances, 
the rule applicable to original determination of 
child support payments applies in determining wheth- 
er such payments should be increased or reduced. 
Phillips v. Phillips 


It is the duty of those who build structures across 
natural drainways to provide for the natural pas- 
sage through such obstructions of all waters which 
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Easements. 
1. 


Electricity. 
1. 


may be reasonably anticipated to drain there. Cover 
v. Platte Valley Public Power & Irr. Dist, .............-- 
After an easement to drain across the lands of 
another has been legally acquired, it is limited 
both as to extent and nature to the terms of the 
original grant. Cover v. Platte Valley Public Power 
GV rte DABG csdisd se etaceleady eS 


After an easement to drain across the lands of 
another has been legally acquired, it is limited 
both as to extent and nature to the terms of the 
original grant. Cover v. Platte Valley Public Power 
Ge Vers Diste. cece esses osetia ease ee ee see ease 
If the grant of an easement or reservation is spe- 
cific in its terms, it is decisive of the limits of the 
easement. Cover v. Platte Valley Public Power 
BT DIRE, Oa eee es th peewee Sess rane Hehe 


Statutory prohibition upon establishment of an elec- 
tric light and power district that conflicted with 
another district related to the organization of the 
district. Custer Public Power Dist. v. Loup River 
Public Power Dist. o....ccccececececcceesceeseeeeeeeeceeeeeeeeeseneeenneenes 
Conflict of interest provision relates to a fact con- 
dition that may be held to prevent the organization 
of the district, and not to a fact condition subse- 
quently arising so as to restrict operation of or- 
ganized district under its charter powers. Custer 
Public Power Dist. v. Loup River Public Power 
Dist eke cbs eos peck each ett este 
Under power district statute, the powers of the 
Department of Roads and Irrigation are to ap- 
prove or disapprove a petition for the organization 
of a district. The department can exercise only 
those powers conferred by express enactment or by 
necessary implication. Custer Public Power Dist. 
v. Loup River Public Power Dist. .0........1c:c-cccccccccceeeeeees 
Under power district statute, the Department of 
Roads and Irrigation is without power to approve 
a petition for the organization of a district subject 
to conditions and limitations not expressed in the 
petition. Custer Public Power Dist. v. Loup River 
Public Power Dist. .eccccccccecccscsecsecceccceenceccesceceeeseeeceeees 
The public policy of this state as to public power 
districts is the concept of electrical energy being 
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furnished to the ultimate consumer at the lowest 
cost consistent with sound business management. 
Custer Public Power Dist. v. Loup River Public 
POwWE Dist. cocsnccccccccssesssssnssnsessscccdecaasassaccdsecsoveoesesseacessssers 
Public corporations chartered for the purpose of 
supplying the public with electricity have such law- 
ful rights and powers as are clearly and expressly 
granted, together with such implied powers as are 
reasonably necessary to enable them to exercise those 
expressly conferred. United Community Services 
v. The Omaha Nat. Bank ....ccccccecceccecseceeserecsessesssssseees 


Eminent Domain. 


Equity. 


1. 


Injunction is a proper action in which to present 
the question of unlawful or improper exercise of 
the power of eminent domain. Heppe v. State .......... 
The right to exercise the power of eminent domain 
must be conferred by statute, either in express 
words or by necessary implication. Since the power 
is in derogation of common right, the acts con- 
ferring it are to be strictly construed in favor of the 
landowner. Heppe v. State .....eccccccccccescsccccnncssesecerseees 
The power of eminent domain is an inherent attrib- 
ute of sovereignty and exists independently of con- 
stitution. Constitutional provisions relating there- 
to are in no sense a grant but are a limitation upon 
the power. Heppe v. State .o..ccccccccceccecccsscssseeceeeeeeees 


The power of eminent domain is exercisable through 
the Legislature or through some department or 
agency by authority of the Legislature. Heppe v. 
MD EGEO” cB aias eee sic ttt abe heneesiastel aaiecestesealnicects 


Laches is an equitable doctrine and it does not re- 
sult from the mere passage of time. State ex rel. 
Nebraska State Bar Assn. v. Bates 200..0.....ccceccecceceeeeee 


Laches will not defeat a cause if there has been no 
material change in the position of the objector. 
State ex rel. Nebraska State Bar Assn. v. Bates .... 
In a disciplinary proceeding against an attorney, 
lapse of time since the acts were committed is gen- 
erally not available as a defense. State ex rel. Ne- 
braska State Bar Assn. v, Bates 2.2... cccccsscceeccees 
The rules governing joinder of causes of action 
do not preclude plaintiff from presenting in the 
same pleading distinct and different grounds for re- 
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Estoppel. 


1. 


Evidence. 


1. 


2. 


covery upon a single primary right. State ex rel. 
Beck v. Associates Discount Corp. -.....2...2000cccccceceeceee 


The doctrine of estoppel may be applied in a con- 
troversy where the state, county, or city, or any 
other government agency is involved. State ex rel. 
Heintze v. County of AdQms 000....cccccccceseccecceecesecsceeees 
Where a party gives a reason for his conduct and 
decision touching anything involved in a controversy, 
he cannot, after litigation has begun, change his 
ground, and put his conduct upon another and a 
different consideration. O’Neil v. Union Nat. Life 
TNS. CO oy. acd eet ee eh yesd aces Reticle taco aestees eal nate eacas 


Rule stated as to distinction between contradiction 
and impeachment of a witness. Davis v. Dennert .... 
Negligence is a question of fact and may be proved 
by circumstantial evidence. All that the law requires 
is that the facts and circumstances proved, together 
with inferences that may be legitimately drawn 
from them, shall indicate, with reasonable certainty, 
the negligent act of which complaint is made. Davis 
De DDORMONE cinco i seantinine ta scedettdaa inci nnc Mestaccescitaisacxnacslcs 
A witness may describe the marks that he observed 
near the place of an accident. The inference to be 
drawn from the testimony regarding such marks is 
solely the province of the jury. Davis v. Dennert 
Evidence of the readings of radar equipment designed 
to determine the speed of moving vehicles is admissi- 
ble as evidence of speed if a sufficient foundation is 
laid as to the accuracy of the equipment in operation. 
Dietze VY. State oun. ececcnssennnescensceserssssscevesecesseeceecenenesasecoces 
Foundation may be laid for the admission of evi- 
dence of the readings of radar equipment by evi- 
dence of experience of persons in the handling of 
such equipment from which it is made to appear that 
the equipment correctly indicates the speed of moving 
vehicles. Dietze v. State ucccescscccccceccesceccccecsecceseseeeee 
Where evidence is admitted as an admission against 
interest against one defendant, it is ordinarily not 
admissible against his codefendant. In such a case 
it is not error for the court to limit the purpose of 
its admission and to refuse its consideration by the 
jury on an issue as to which it is immaterial or in- 
competent. Deck v. Sherlock 0.........c.cccsscssssesssececeeeeees 
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A death certificate from the War Department is 
not admissible in evidence in and of itself as proof 
of cause of death. O’Neil v. Union Nat. Life Ins. Co. 
Where there is uncontradicted and conclusive evi- 
dence of the cause of death other than a certificate 
from the War Department the admission of the 
certificate in evidence is error without prejudice. 
O'Neil v. Union Nat. Life [18. C0. .....cccccccecceeeeceeeeeees 
Where evidence is offered by deposition and it ap- 
pears that the form of questions is technically ob- 
jectionable, but the court on inspection can see that 
the answers furnish proper evidence, exceptions to 
the questions will be overruled and the testimony 
admitted. O’Neil v. Union Nat. Life Ins. Co. .......... 
The diagram of a location made, identified, and 
described by a witness to illustrate testimony given 
by the witness is admissible in evidence. O’Neil v. 
Union Nat. Life [ms. CO. o..e.ccceeccccceccccececeeeeeceeeeeeeeeetees 
Where the accused is identified as having been at 
or near the scene of a crime about the time of its 
commission, evidence showing that he owned, pos- 
sessed, or had access to any tools with which the 
crime was or might have been committed is admis- 
sible to show that the accused had the means to com- 
mit the offense in the manner that it was com- 
mitted. It is a circumstance which the jury may 
consider. Lipscomb Vv. State .......ececececcccscceeeeseeeeeeeeeee 
Rule stated relating to method of interrogation of 
defendant as to previous conviction of a felony. 
Lipscomb Vv. StQte ..cccccccccccceccceccsssecceccecsseceeestecenecseeeesenetese 
In a criminal prosecution, any testimony, otherwise 
competent, which tends to dispute the testimony 
offered on behalf of the accused as to a material 
fact, is proper rebuttal testimony. Lipscomb v. State 
Evidence of a parol agreement entered into by the 
makers and the payee of a promissory note contem- 
poraneously with or previous to its execution, where- 
by it was attempted to be shown that such note 
was not to become due according to its terms, is in- 
competent as tending to vary or contradict the terms 
of a written instrument by parol. Bowen v. Farrens 
The parol evidence rule is not merely one of evidence, 
but is a rule of substantive law, which declares that 
certain kinds of facts are legally ineffective, and 
forbids such facts to be proved at all. Bowen 
De: PROT CE skates tiga cte chew dace ies esbist fecbua dei esteses men aaseeeeeend 
On appeal of a conviction of a violation of an ordi- 
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17. 


18. 


19. 


20. 


21. 


Executors 
1. 


Fraud. 


nance, the district court will take notice of the 
facts the municipal court could have noticed judi- 
cially before the removal of the case to the district 
court. State v. Warren 2.2... .ccccccecccreceeeeeeeneeieceeeeeets 
Where the parties to an action have stipulated to 
the existence of a fact or the truth of testimony, 
the stipulation to the extent it has been made is 
binding upon the parties, the jury, and the court. 
Trelamd Vv. Staldawrn oo... eeceeceeceeseeeeseeeeeseeeeseeceeeseeeseenees 
Where a stipulation has been entered into that a 
witness or witnesses if called would give testimony 
of a particular kind or character or in a particular 
manner, such evidence is not necessarily binding 
upon the triers of the facts. Ireland v. Stalbaum .... 
In the absence of fraud, mistake, or ambiguity a 
written agreement is not only the best evidence but 
the only competent evidence as to what is the con- 
tract of the parties. Hansen v. H. L. Bruce Co. .... 
The test by which a jury should determine the 
sufficiency of circumstantial evidence in a criminal 
prosecution is whether the facts and circumstances 
tending to connect the accused with the crime 
charged are of such conclusive nature as to exclude 
to a moral certainty every rational hypothesis except 
that of guilt. Hoffman v. State .o...cccccccscceceecceseeeeeeee 
After a jury has considered the evidence in the 
light of the circumstantial evidence rule and re- 
turned a verdict of guilty, on review the verdict 
may not, as a matter of law for insufficiency of 
evidence, be set aside if the evidence sustains some 
rational theory of guilt. Hoffman v. State .............. 
and Administrators. 

When one claims the estate of a deceased person 
under an alleged oral contract, the evidence of such 
contract must be clear, satisfactory, and unequivocal. 
Wyrick v. Wy tthe oeeccccciccccccccscccccseecceesscessssceeseseeccceecsseeee 
The only way a creditor can give the county court 
authority to make an order extending the time in 
which to file his claim is to make such application 
within 3 months after the expiration of the time 
previously allowed for filing claims and then only 
by showing good cause for doing so. Supp v. 
Allard 


Fraud is never presumed, but must be clearly 
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proved in order to entitle a party to relief on the 
ground that it has been practiced on him. Bowen 
Ds FOGUT ONG 2 secs screws eve hon Noi ook Sian Seacargt ds Bae Setesd ood 
It is a genera] rule that fraud must relate to a 
present or preexisting fact, and cannot ordinarily 
be predicated on unfulfilled promises or statements 
as to future events. Bowen v. Farrens ........:ccc000- 


Frauds, Statute of. 
When one claims the estate of a deceased person under 


an alleged oral contract, the evidence of such con- 
tract must be clear, satisfactory, and unequivocal. 
Wey rick Vv. WY 2th ....ccccccccecececccceseeccenscenseesesessseseneceenentenses 


Fraudulent Conveyances. 
To set aside a conveyance of real estate on the ground 


Highways. 
1. 


Homicide. 
1 


that it is fraudulent as to subsequent creditors, 
such creditors must allege and prove that such con- 
veyance was made with intent to defraud subse- 
quent creditors and in contemplation of such future 
indebtedness. DeForge v. Patrick .........ccccccccsccseee 


The violation of a statute intended to assure the 
safety of travelers on the public highways is not 
negligence as a matter of law but may be considered 
with other evidence in deciding an issue of negli- 
gence. Barney V. AdCOCK ou.eeesceesceceeececeeceeeeneeeeeeeees 
A traveler on a highway is required to exercise rea- 
sonable care for the safety of others thereon. 
Barney V. Adcock 00.....ecccscceecescececsescceceseeeereetenseeesesateeeeeees 


In prosecutions under the motor vehicle homicide act, 
the negligence of another driver which proximately 
contributed to the death, as distinguished from an 
independent intervening cause thereof, is not a de- 
fense if the evidence is sufficient to sustain a con- 
clusion beyond a reasonable doubt that the defend- 
ant’s negligence was also a proximate cause of the 
death of another. Hoffman v. State ...........cccccecceeeeenee 
Under the motor vehicle homicide act, a person is 
under the influence of intoxicating liquor if such 
person has lost to an appreciable degree the normal 
control of his body or mental facilities, and to that 
extent there is an impairment of the capacity to 
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think and act correctly and efficiently. Hoffman 
Ws, bbe. cc sccteceszecdicsssatts ge cast ca sass saakden Sasecn Seateendodseedeedentanaentcs 
In the prosecution of a charge of motor vehicle homi- 
cide, proof of gross negligence is not essential to 
sustain a conviction. Hoffman v. State -....... 2. cee 


Injunctions. ‘ 


1. 


Insurance. 
1. 


As a genera] rule, an injunction will not be granted 
where the remedy at law for the injury complained 
of is full, adequate, and complete. Schutte v. 
GRUNGE ~ Slick ctseeskc dbo cbs dois exec saassantasaeeaboss Hates beak saxdecteieeee 
Injunction is a proper action in which to present the 
question of unlawful or improper exercise of the 
power of eminent domain. Heppe v. State ............. 
Under Installment Loan Act, Attorney General is 
authorized to bring action to enjoin violation and 
to obtain appointment of receiver. State ex rel. 
Beck v. Associates Discount Corp. ........cseccccceescsee 
Where acts sought to be enjoined are threatened 
or being performed by more than one, all may be 
joined as defendants. State ex rel. Beck v. Asso- 
Clates Discount Corp. -.......cecneccsccnccseeeerecesecasececsseseeseees 
Injunction is the proper remedy to prevent obstruc- 
tion of flow of surface water in a well-defined 
course. Equity looks to the nature of the injury in- 
flicted, together with the fact of its constant repeti- 
tion, rather than to the magnitude of the damage 
inflicted, as the ground of affording relief. Town 
Of Bverett v. Tetgeler o...cecceccsccecessscsssssssscsesesecessceceseees 


Loan by an insurer to an insured, to be paid only if 
insured made a recovery from a third person, did 
not make the insurer the real party in interest. 
Bozell & Jacobs, Inc. v. Blackstone Terminal Garage, 
LNG ad estan sth sean bosses Masesdescnnay vabesastesvbeab ahassecvceustuescbedtets a ccacet 
Where insurer has advanced to insured the amount 
of the insurance under an agreement that the 
amount was received as a loan to be repaid only 
from such recovery as might be had from any other 
party, insured is the real party in interest. Bozell 
& Jacobs, Inc. v. Blackstone Terminal Garage, Inc. 
The statutes of this state authorize the inclusion in 
insurance policies of provisions for contestability on 
the ground that death came about during military 
service. O’Neil v. Union Nat. Life Ins. Co. 2.2.00... 
An insurance policy which is susceptible of more 
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than one interpretation will be given the one most 
favorable to the insured. O’Neil v. Union Nat. 
Larfe» TNs. COs sec ties teehee bes occ oaidnatns tank weep do cesses ee 
Where there is no ambiguity in an insurance policy, 
the courts will indulge no forced construction against 
the insured and the policy will be interpreted ac- 
cording to the intention of the parties as expressed 
in the instrument. O’Neil v. Union Nat. Life Ins. Co. 
Where a policy of life insurance insures a person 
against death except in military or naval service 
in time of war, the exception applies only if death 
is oecasioned by actual service or is an incident 
thereof. O’Neil v. Union Nat. Life Ins. Co. ............ 
Damages to an automobile resulting from a collision, 
where plaintiff’s husband was operating it with 
plaintiff’s permission while in an intoxicated con- 
dition, was an “accidental loss” within an automobile 
policy providing collision coverage. Riley v. Na- 
tional Auto Is. CO. ...eeecceecceecceeseneenrnecetetessessececcenencseeeees 
An accident within the meaning of an automobile 
insurance policy indemnifying against loss by colli- 
sion or upset includes any event which takes place 
without the foresight or expectation of the person 
acted upon or affected thereby. Riley v. National 
AGO: Ts: (COs ceiiics ccd ses sen teieun dda chek i iscdeeghesenetobehetnidans stds 
The insured named in a loss-payable clause of an 
automobile insurance policy is a proper but not an 
indispensable party. Riley v. National Auto Ins. Co. 
Where a provision of an automobile insurance policy 
purports to limit the liability to a used-car price 
fixed in a current publication, and such current pub- 
lication does not establish such price, such provision 
is ineffective as a limitation upon the liability of the 
insurer. Riley v. National Auto Ins. Co. 2.00... 
A clause in an insurance policy providing for a de- 
duction of $100 for each collision or upset con- 
templates one deduction for each accident giving 
rise to a cause of action. Riley v. National Auto 
TNS CO. ocedeeot eben el ee Ed ed Ac oc eee 
An automobile insurance policy is a contract and its 
plain provisions will be enforced in the absence of 
statutory regulation or illegality. Riley v. National 
AwtO TNS: : COs actus eddie an eid, Messdbeietheseudetotuecs Aecee, 
An unambiguous provision fixing the limit of the 
insurance company’s liability for damage to an 
automobile is binding upon the parties and the in- 
structions of the court dealing with the assessment of 
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14. 


15. 


Interest. 


1. 


damages should be in conformity therewith. Riley 
uv. National Arto Ins. CoO. ......-.-.-.ceccceecereeceeteneeeeeeeensnnane 
Where the contract of insurance provides that the 
insurer may repair the insured vehicle, it is error 
for the trial court not to instruct on the measure of 
damages with reference to repairs where there is 
evidence that it can be repaired and placed in sub- 
stantially as good condition as before the accident. 
Riley v. National Auto Ins, Co. o.....eeccescecceeeeeeeesneneoeees 
The district court has no authority to award an 
attorney’s fee in favor of the plaintiff upon rendi- 
tion of judgment in its favor in an action for dam- 
ages resulting from a collision under an automobile 
insurance policy. Riley v. National Auto Ins. Co. 


The recovery of interest on an unliquidated claim, 
and incapable of being fixed by computation, may 
be had only from the date of the determination of the 
right of recovery and the ascertainment of the 
amount. Riley v. National Auto Ins. Co. «0... 
The Installment Loan Act is not a local or special 
law regulating interest on money in violation of the 
Constitution. State ex rel. Beck v. Associates Dis- 
COUNE: COND: oie sice eae at xl aati aaa eee isnt 
The Installment Loan Act does not violate the con- 
stitutional provision with reference to the enactment 
of legislative bills. State ex vel. Beck v. Associates 
Discount: Corps: sik. cdsscicacecateccssushvesesdacnosedosicdectoadssntveestrsten 


Interpleaders. 


1. 


A bill of interpleader is an equitable remedy where- 
by a disinterested stakeholder in possession of a 
fund or other property claimed by each of rival de- 
fendants may require them to litigate among them- 
selves the issue of ownership without embroiling 
him. Burke Lumber & Coal Co. v. Anderson ........ 
When two or more parties claim the ownership of a 
fund in the hands of a third, an action in equity 
may be maintained to recover the fund and to liti- 
gate and determine the ownership of it. All per- 
sons claiming the fund are necessary and proper 
parties to the action. Burke Lumber & Coal Co. 
Ue ANGE BON: i c2ci cence ssioccusten set catclcctae ho ele eave Med vetualbcies 
Upon interpleader by a stakeholder, the stakeholder 
should pay the money held by him into court or aver 
a willingness to pay it into court so that the court 
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has control of the fund and its order as to the dis- 
position may be made effective. Burke Lumber & 
Coal Co. v. ANDOrson ......cccccceccescceceeceeeceeeneenteseeceeeeaeneeeeees 
The court has the right to require the deposit of 
the fund involved as a condition precedent to a 
determination of the issue as to whom it shall be 
paid. Burke Lumber & Coal Co. v. Anderson ............ 
On an interpleader the stakeholder may deposit the 
fund or property into court, and ordinarily he is re- 
quired to make, or to offer to make, such a deposit. 
Burke Lumber & Coal Co. v. Anderson ........:..:.-:0+- 


Intoxicating Liquors. 


1. 


Where the owner of an automobile engages with 
another in the drinking of alcoholic beverages and 
during the course of which he entrusts the control 
and operation of his automobile to such other person, 
it is ordinarily for the jury to determine whether or 
not the owner exercised due care in so doing. Deck 
CODEN (121 gt (0) 6), Sie eee a ar 
The phrase “under the influence of alcoholic liquor” 
is substantially synonymous with “intoxicated,” “in- 
toxication,” or “drunkeness,” and with “in an in- 
toxicated condition” and “in a drunken or partly 
drunken condition.” Uldrich v. State... cee 
An instruction was not erroneous that defined the 
meaning of the term under the influence of alco- 
holic liquor. Uldrich v. State .....cececccseesesceeeteeeeeeees 
Under the motor vehicle homicide act, a person is 
under the influence of intoxicating liquor if such 
person has lost to an appreciable degree the nor- 
mal control of his body or mental facilities, and to 
that extent there is an impairment of the capacity 
to think and act correctly and efficiently. Hoffman 
WE, ISCACE sacs ate te es hh the, aoe oe es BUA ot chee 


Joint Tenancy. 


1. 


2. 


3. 


Nebraska recognizes commen law joint tenancy with 
right of survivorship. DeForge v. Patrick ............ 
Joint tenancies are created by contract. DeForge 
Us POEVIOK > scctscadacodevdens oi stsasaysiacaxststacesd saan hes iehetasciecectebetiasice 
Joint tenancies are not favored and, if not ex- 
pressly created by contract, the law presumes the 
tenancy is incommon. DeForge v. Patrick ......00..0..... 
If the purpose to create a joint tenancy is clearly 
expressed in a deed of conveyance of real estate, 
the law will permit the intention of the parties to 
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10. 


Judges. 


Judgments. 
1. 


control and a joint tenancy with right of survivor- 
ship will be created. DeForge v. Patrick ................ 
A joint tenancy with right of survivorship vests 
the whole title in the survivor free from the debts 
of the deceased joint tenant. DeForge v. Patrick 
An estate in joint tenancy can be destroyed by an 
act of one joint tenant which is inconsistent with 
joint tenancy. Such act has the effect of destroy- 
ing the right of survivorship incidental to it. 
DeForge v. Patrick  .2......cccccsccececeesessescesceceeesesessteesenesece 
Any act of a joint tenant which destroys one or 
more of its necessarily coexistent unities operates 
as a severance of the joint tenancy and extinguishes 
the right of survivorship. DeForge v. Patrick ........ 
After the destruction of a joint tenancy by a joint 
tenant, nothing more than a tenancy in common re- 
mains. DeForge v. Patrick .u..--.csccseccccscecescseseeeeesees 
Statute on joint bank deposits fixes the property 
rights of the persons named in the deposit where 
compliance with the statute has been had. DeForge 
De BUICK sancti iccscdessss sess conn cgasgss acdeeenn co ebacc eek as cbecssacabedsdoueae 
Upon the death of one payee named in joint bank 
deposit, the survivor or survivors named therein 
take the whole legal title thereto free of any debts 
of the deceased unless a contrary intent affirmatively 
appears from the terms of the deposit. DeForge v. 
Patrick.) 230 e Fie Gee dence te oe accede aot 


The compensation of a district judge is fixed by 
statute. It is defined as an annual salary and it 
is required to be paid to him in equal monthly 
installments during the year in which his service 
is rendered. Wilson v. Marsh 00.....0.202ccccccscccsccseseesees 
Any arbitrary act of the state by which any part of 
the salary of a district judge is withheld from him 
diminishes his salary during his term of office by 
the amount thereof retained by the state and is a 
violation of Article ITI, section 19, of the Constitu- 
tion, Wilson v. Marsh ooo....ecccccecccescceceeccsecseeeceesceseceeees 
A county judge is prohibited by the Constitution 
from practicing law in any matter arising in or 
growing out of any proceeding in his court. State 
ex rel. Nebraska State Bar Assn. v. Bates ...............- 


A judgment debtor or debtor under a decree in 
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equity may satisfy the obligations of such judgment 
or decree by performance of an agreement to 
satisfy in some manner other than that provided 
for by the judgment or decree. Powell v. Van 
Donselaar iene ek ete ees 
Where cases are interwoven and interdependent 
and the controversy involved has already been con- 
sidered and determined by the court in former pro- 
ceedings, the court has the right and should examine 
its own records and take judicial notice of its own 
proceedings and judgments in the former action. 
Cover v. Platte Valley Public Power & Irr. Dist. .... 
A void judgment is in reality no judgment. It is 
a mere nullity. It is supported by no presumption, 
and may be impeached in any action, direct or col- 
lateral. Schutte v. Schmitt ..........ccccccecesccsececetecseeeerees 
The summary judgment act authorizes summary 
judgment where the moving party is entitled to 
judgment as a matter of law, where the truth is 
clear, and where no genuine issue remains for 
trial. First Nat. Bank of Wayne v. Gross Real 
Estate. (Coe. steel dh ce aI Re eae Be 
Conditions precedent for obtaining relief under the 
Uniform Declaratory Judgments Act stated. Ne- 
braska Seedsmen Assn. v. Department of Agricul- 
ture & Unepectton oe. eeieeeenccecceccencesseceeececensenscesessnceneesees 
A dismissal of a suit which is not upon or does not 
involve the merits is not a bar to another action on 
the same cause. Custer Public Power Dist. v. Loup 
River Public Power Dist. o...cccecesccccesesceccseceeececenenseees 
In order to obtain a summary judgment the movant 
must show, first, that there is no genuine issue as 
to any material fact and, second, that he is entitled 
to a judgment as a matter of law. Hoke v. Welsh 


One of the purposes of the voir dire examination is to 


disclose whether or not a prospective juror knows 
one or more of the parties, or knows something 
about the case. Lipscomb v. State... 


Life Estates. 


1. 


The relation of a life tenant to his remaindermen 
is that of a quasi trustee. The relation is the 
same if a power of disposal is annexed to the life 
estate. Tarute v. Sheede ooo... .cccciecccccecccecceecetenencnceeeerseeees 
Where life tenants under a will accept a convey- 
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ance of real estate in lieu of a mortgage, such: ac- 
ceptance does not have the effect to enlarge or 
change the nature of the original bequest and devise 
given in the will. Trute v. Sheede .:........-:.sesseeeeeenes 
A change in the form of the estate under the 
power expressly given in the will does not have the 
effect to enlarge or change the nature of the orig- 
inal title thereto. Trute v. Skeede ........cccc.ccecccseseeee 
When a life estate is expressly created by a will 
and unlimited power of disposition is given. there- 
under to. the life tenants with the remainder over 
in whatever part remains undisposed of at the 
death of the life tenants, the part of the property 


’ undisposed of passes to the remaindermen unibas 


otherwise provided. Trute v. Sheede .......cectececceleese 


Where the evidence discloses that life tenants have 
been reimbursed for advancements made by them 
to pay debts of the estate, they are not entitled to 
a lien on the proceeds of a sale of land belonging 
to the remaindermen. Trute v. Sheede .....ccccccccccee 


’ It is the general rule that an increase in the value 


of real estate in an ‘estate belongs to the remain- 
dermen or corpus rather than to the life tenant or 
equitable life beneficiary. Trute v. Skeede ................ 


Livery Stable Keepers. 


1. 


Lotteries. 


A livery-stable keeper who lets a horse for hire im- 
‘pliedly promises or warrants that the horse is suit- 
able for the purpose for which it is let. He’‘is lia- 
ble for injuries resulting from the viciousness or 
dangerous propensities of the horse if he had knowl- 
edge, or, in the exercise of reasonable care, should 
have had knowledge, of such viciousness or pro- 
pensities. Baty v. Wolff 


“Where a riding horse bailed for hire has shown 


‘unmanageable characteristics, the bailee is required 
to dismount if a person in the exercise of ordi- 


-Mary care would do so under be circumstances. 


Baty v. Wolff 


. Ene payment of augehine directly to-a promotor by 


those who hold chances to draw prizes is not required 


- to constitute a lottery, but any consideration even of 
-a slight degree is sufficient. State ex rel. Line v. 
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In order to justify the issuance of a peremptory 
writ of mandamus against public officers it must 
appear that the duty is imposed by law, that the 
duty exists at the time the writ is applied for, and 
that the duty to act is clear. Kurth v. City of 
TANCOUM. «ssc cecceokis abe c seek cece edtk cack ereiadansi nd asteadasvesdeewseeclactense 
The discretionary powers of public officers can- 
not be controlled by mandamus. Kurth v. City of 
TANCOUN:.  Sodeceecie cheese Fe ok cess oeeeedaate tees tececd eee 
The acts of public officers which are to be per- 
formed in a ministerial as distinguished from a 
governmental or discretionary capacity may be con- 
trolled by mandamus. Kurth v. City of Lincoln .... 
Where public officers are required to examine facts 
and law in order to make a determination, man- 
damus will not lie to control the action. Kurth 
Ve City of LAncolar 0... eneeececcenceeceeceeeceecceectereceneseseseecnees 


Motor Carriers. 


1. 


The State Railway Commission has original juris- 
diction and the sole power to grant, amend, deny, 
revoke, or transfer common carrier certificates of 
convenience and necessity. Such proceedings are 
administrative and legislative in character. Houk 
Wi POOR: 2. cteetcateceed tees Huth oe aa Nee aoten Selene tebalesuive ietlee 


The burden is on an applicant for a certificate 
of convenience and necessity to show that operation 
under the certificate is and will be required by the 
present or future public convenience and necessity. 
Houk v. Peake 


Controlling questions on issuance of certificate of 
public convenience and necessity to a motor carrier 
stated. Howk vy. Peake o.eceeececcccceecescsceseneeesccesceeseeeen 
The term “willful failure,” as used in the Motor 
Carrier Act, is such behavior through acts of com- 
mission or omission which justifies a belief that 
there was an intent entering into and character- 
izing the failure of which complaint is made. Houk 
WE Peake: kicks seccn eile osstescnsctiieng taped ndenteheiainecesevecss 


Where there is competent evidence to sustain the 
finding of the State Railway Commission that there 
was not a willful failure to comply with any lawful 
order of the commission or with any lawful term, 
condition, or limitation of a permit or certificate 
of convenience and necessity issued by it, an order 
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based on such finding is not unreasonable or ar- 
bitrary. Howk v. Peake ooo..cecccccccccecccccsccec ec ceeeetecreeneees 


Municipal Corporations. 


1. 


10. 


The formation of municipal corporations, such as 
counties, cities, villages, school districts, or other 
subdivisions, and the fixing of the boundaries of 
such municipal corporations, are legislative func- 
tions. Schutte v. Schmitt oc ceecccccccceeeteeceeeereeeees 
The referendum provisions of our statutes as they 
relate to municipal corporations apply to legisla- 
tive acts, but not to administrative or executive 
matters. Kelley Vv. JOWM .o.e.ceceeccceecceescsceeeeseceneraneeeceees 
If an ordinance of a city serves merely to put 
into execution a previously enacted law, it is clearly 
executive or administrative in character. Kelley 
Ws OWN» taseceiechscsthasae lS lech, diss 2) vac tati2a eck oteee chav eeeeetecbadises 
The test for determining that which is legislative 
from that which is administrative or executive is 
whether the ordinance is one making a law, or ad- 
ministering or executing a law already in existence. 
Keeley ve. DOW asic ncsncpascscn dente oteectdeSennheanteisnbnaseeceegenngidecsaks 
An ordinance changing the classification of property 
from residential to business use after the adoption 
of a comprehensive zoning plan is an administra- 
tive or executive matter, and not subject to refer- 
endum laws applicable to municipalities. Kelley 
Wc DORN: sepelavndecsedaesctatasn oaae sin wade edie da Sobtvat -absov aa ihe cdeds Sete dibaee 
A city is a political subdivision of the state that 
is created as a convenient agency for the exercise of 
the governmental powers of the state that are en- 
trusted to it by constitutional provision or legis- 
lative enactment. Peterson v. Vasak ..Q.0... ce 
A municipality has no inherent power to enact a 
zoning ordinance. Its authority to do so results 
from statutory or constitutional authorization. 
Peterson ve Vash ...c..eecccecccsccccsesnecceeseensesctenseesnacceecenees 
The governmental authority known as the police 
power is inherently an attribute of state sovereignty 
and belongs to subordinate governmental subdivi- 
sions when and as conferred by the state by its 
Constitution or legislation. Peterson v. Vasak. ........ 
The words of a municipal zoning ordinance are in- 
terpreted according to their natural import in com- 
mon and accepted usage. Peterson v. Vasak ............ 
If the operation and effect of a zoning ordinance 
deprive the owner of the value and use of real 
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estate, it creates a specific instance of unnecessary 
hardship making an exception to zoning require- 
ments. Peterson V. Vasak .ou..s..cessesensccecsscesssssceneseees 
A board of appeals authorized by zoning act is 


" vested with discretion in the determination of mat- 


ters within its province to decide. Its acts are 
judicial in their nature and are subject to review 


‘ and reversal if they constitute an abuse of discre- 


tion and are arbitrary. Peterson v. Vasak ...........- 
When an ordinance or statute is susceptible of two 
constructions, under one of which it is clearly 
valid while under the other its validity may be 
doubtful, that construction which makes sure of its 
validity will ordinarily be given. Starman .v. 
SRAULEY | scoscscntscesicinct ath ewes Scchs esac suds cahemccentctc eis eaceaanbceceatueset 
In construing a statute or ordinance the legisla- 
tive intent is to be gathered from the necessity or 
reason for its enactment, and its several provi- 
sions should be construed together, in the light of 
the general objects and purposes of the act, so 
as to give effect to the main intent. Starman 
Us Shirley: nc. che cette kel ae a a 
The maxim, expressio ‘unius est exclusio alterius, 
means that where a statute or ordinance enumerates 
the things upon which it is to operate, or forbids 
certain things, it is to be construed as excluding 
from its effect all those not expressly mentioned, 
unless the legislative body has plainly indicated a 
contrary purpose or intention. Starman v. Shirley 
A prosecution for violation of a city ordinance, 
which does not include an offense made criminal 
by statute, is a civil proceeding to recover a penalty. 
A judgment and sentence therein may be reviewed 
in the Supreme Court only Py appeal. State v. 
WILE. ccc sete iss lesa tee osc heed av caace ast cccbaietatbete 
On appeal of a conviction of a violation of an 
ordinance, the district court will take notice of the 
facts the municipal court could have noticed judi- 
cially before the removal of the case to the district 
court. State Vi Warren on... cececcsceecesccseccssseeeeensensecenece 
A complaint based on a violation of a municipal 
ordinance will be deemed sufficient on appeal ex- 
cept in case of a complete failure to state an offense. 
State Vo Warr te 20. n.ss.scsccnccctncseeseressssenssererssencenassacsensesene 
On appeal to the Supreme Gourt in a prosecution 
for a violation of a city ordinance, it will be pre- 


‘gumed, nothing appearing to the contrary, that the 
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19. 


20. 


21, 


22. 


23. 


facts before the district court were sufficient to 


sustain a finding of a violation of the ordinance. 
State Vi Warren oacscecccceccscceccseeecceccensctererseseseoserecseeeeneeeas 
The word “manure” has no technical meaning and 
has not acquired a commercial one different from 
its ordinary use. Manure is a common product 
universally known and hence an ambiguity or in- 
definiteness cannot arise from the use of the term. 
State 0s WOTTON, ao sens cts seslececsleaceonsdncoeecsuenctebieesbesniaiateteasice 
An offense charged in: a prosecution for a violation 
of a city ordinance is required to be proven by a 
preponderance of the evidence only to justify a 
conviction. State v. Warren. .......... tu cadaliesauntedeseuseendvacavess 
In a prosecution for violation of a city ordinance, 
the credibility of witnesses and the weight of evi- 
dence are for the jury to determine. The verdict 
of the jury may not be disturbed by the Supreme 
Court unless it is clearly wrong. State v. Warren 
In the absence of an express intention to the con- 
trary, a conveyance of a tract of land by a descrip- 
tion shown on a plat which has been vacated in- 
cludes the title to one-half of adjacent streets and 
alleys which have been vacated. Hoke v. Welsh, .... 
Where the provisions of a zoning ordinance, as to 
the uses of property which are permitted or which 
are prohibited in certain districts, are expressed in 
common words of everyday use, without enlarge- 
ment, restriction, or definition, they are to be in- 
terpreted and enforced according to their generally 
accepted meaning. City of Omaha v. Gsantner .... 


Negligence. 


1. 


2. 


The burden of proving negligence is on the party 
alleging it. Wolcott v. Drake -0...c....ccccsscccsccccesccessee 
If defendant pleads that the plaintiff was guilty of 
contributory negligence, the burden is upon him to 
prove that defense and this burden does not shift 
during the trial. However, if the evidence adduced 
by the plaintiff tends to prove that issue, the de- 
fendant is entitled to receive the benefit thereof. 
Wolcott v. Drake .....c..ccescsccecececescescecessssscesrscecessseesensneecees 
Negligence on the part of defendant cannot be in- 
ferred from a presumption of due care on the part 


of a person killed in an accident. . A. presumption 


of due care attends a person. charged with negti- 


- gence as well as the person killed. Wolcott v. Drake 


Negligence is not presumed. The mere happening 
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of an accident does not prove negligence. Wolcott 


pe We PONG 6 cctad c cece fa shes lara cca h assed golenctosesanstan doesn esenet 


The burden of proving a cause af: action: is not 


. sustained by evidence -from.-which negligence can 


only be established by surmise or Rom eetPes: Wol- 
cott v. Drake «2... siajeaesesifandicsadesseetactesc Adaddauraeneseeoese 
It is essential to the existence of ndeliperee that 
there be some fault on the part. of the person 
sought to be held liable. Wolcott v. Drake ................ 
Negligence is the doing of something which an 
ordinarily prudent person would not have ‘done, or 
the failure to do something which an ordinarily 
prudent person would have done, under the same or 
similar circumstances. Wolcott v. Drake .-........-.+ 


. Negligence is a question of fact and:-may be. proved 
. by circumstantial evidence. . All that the law re- 
_quires is that the facts and circumstances proved, 
together with the inferences that may be legitimately 


drawn from them, shall indicate, with reasonable 
certainty, the negligent act of which complaint is 
made. Davis v. Dennert .........: wonsbita sks Se dee oS aket iveSconcs 
The lawfulness of the speed of a- nator vehicle 


' within the prima facie limits fixed .is. determined 


by the. further test of whether the speed was 
greater than. was reasonable and prudent under 


_ the conditions then existing. Davis v. Dennert ........ 


The violation of an ordinance or statute ,requiring 
automobiles and other vehicles to drive to the right 
of the center of the highway does not constitute 
negligence per se, but is only evidence of negligence. 
Davis: -v., Den Mert croc cseclaresel eee 


Where one is suddenly confronted with an emer- | 


gency and is required to act quickly, he is not neces- 
sarily negligent if he pursues a course which ma- 
ture. reflection or deliberate judgment might prove 
to be wrong. Davis v. Dennert ......... wr Wig lor te Saws eee 
In a negligence ease, the emergency rule cannot be 
successfully invoked by either party unless the evi- 
dence supports a conclusion that a sudden emergency 
actually existed, and then. it cannot be successfully 
invoked by one who has brought that emergency 
ae himself or who has not used due care to avoid 

Davis Dok DD CNNOTE ora eice ds ccests eit as starts caatnndcSecaletse 
re ‘automobile is. not an inherently dangerous in- 
strumentality. . The owner is not generally liable for 
its . negligent use by another to whom its control 
and operation is entrusted. Deck v. Sherlock ....... 
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14. 


15. 


16. 


17. 


18. 
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21. 


Liability on the part of the owner of an automobile 
may arise where he entrusts the control and opera- 
tion of his automobile to a person so lacking in com- 
petency and skill as to convert the vehicle into a 
dangerous instrumentality. Deck v. Sherlock ........ 
The liability on the part of an owner of an auto- 
mobile for its negligent operation by another to 
whom its control and operation is‘entrusted does not 
arise out of the relationship of the parties but out 
of the act of entrustment to one whose incompetency 
is known or should have been known ‘by the owner. 
Deck Vv. Sherlock ..........c.c:cccceeccecneneenescee cece ceecenesecneeeensneeee 
In order to charge the owner of an ‘automobile with 


‘liability for negligence in entrusting the vehicle to 


an incompetent driver, it must be shown that the 
owner had knowledge of the driver’s incompetence or 
that in the exercise of ordinary care he should have 
known thereof from the facts and circumstances 
known to him. Deck v. Sherlock ...........:c::c:cceeeseeeee 
Where there is no competent evidence to support the 


‘pleaded defense of contributory negligence, it is prej- 


udicial error to submit that issue to the jury. An- 
erson V. Nielsen ....ecececcssceccesceseecesecnserecneceetesnsersceseeesesees 
Contributory negligence is conduct for which the 
plaintiff is responsible, amounting to a breach of 
the duty which the law imposes upon persons to pro- 
tect themselves from injury, and which, concur- 
ring and cooperating with actionable negligence for 
which defendant is responsible, contributes to the 
injury complained of as a proximate cause. Ander- 
BON; Vs IN UCLB OI si pics cba a race see weed te eee aeteat Dues Necase see 
A party engaged in public work, the construction 
of which involves change of the flow of waters in a 
natural drainway, is negligent if such party fails 
to make reasonable provision for the consequences 
that will result from such extraordinary rainfalls 
as experience shows are likely to occur. Cover v. 
Platte Valley Public Power & Irr. Dist. 0.0.00... 
It is sufficient to constitute an act of God that the 
operation of natural forces should be such as human 
foresight could not reasonably be expected to antici- 
pate. Cover v. Platte Valley Public Power & Irr. 
DAES Soe es oe, cua eestis ton oie Boe WEN ates 
To be a defense an act of God must be the sole 
proximate cause of damages without negligent par- 
ticipation of defendant. The burden of proving such 
defense by a preponderance of the evidence rests 


899 


86 


86 


86 


110 


110 


146 


146 


900 


, 22. 


23. 


24, 


25. 


26. 


27. 


28. 


29. 


30.. 


INDEX [Vou. 162 


upon defendant. Cover v. Platte Valley Public 
Power & Arr, Dist. ..ocssseccoecnssssereessescesnesnersssasssasensssenessnes 
Where an act of God and the negligence of defend- 
ant concur in proximately causing damages, the 
defendant is liable as though the damages had been 
caused by his negligence alone. Cover v. Platte 
Valley Public Power & Irr. Dist. .........ccceececssscceeeeene 
The violation of a statute intended to assure the 
safety of travelers on the public highways is not 
negligence as a matter of law but may be consid- 
ered with other evidence in deciding an issue of negli- 
gence, Barney Vv. Adcock .0....ecccesscsececcsssecsesensecneeetecees 
A traveler on a highway is required to exercise 
reasonable care for the safety of others thereon. 
Barney V. AdCOCK wiisesesccccsecccsccccsesseesccesceeccseesssessneasneenseee 
What is reasonable care does not permit of defini- 
tive statement applicable to all cases but the’ pres- 
ence or absence of reasonable care must be deter- 
mined by the facts and circumstances of each case. 
Barney V. Adcock .....cccccseccceecceescsccessenseesccensesssssseesseeesssee 
As a general rule it is negligence as a matter of law 
for a motorist to drive an automobile on a public 
highway, at any time, at a speed or in such manner 
that it cannot be stopped or its course changed in 
time to avoid a collision with an object or obstruc- 
tion discernible within his range of vision. Barney 
Da AMCOCK: na seccavecssccsath cesctsesettava.ociecteaatiedeasieestiie tele 
Bramhall v, Adcock 
Negligence, to justify the recovery of damages, must 
have proximately caused or contributed to the in- 
jury for which compensation is sought. Barney 
Ve ACC OCKE asc cesczestessescteslesacluvetcnsscasvies aieigitéed asad iateotacgenacesteus 
Proximate cause is that cause which in a natural 
and continuous sequence, unbroken by an efficient 
intervening cause, produces the injury, and without 
which it would not have occurred. Barney v. Adcock 
Bramhall v. Adcock 1... ccssscccccssssseesscsccenseessseeneeesseneasee 


. An efficient intervening cause is a new and inde- 


pendent force which breaks the causal connection 
between the original wrong and the injury. Barney 
Ws ADCOCK » eis sstecdes sides ehai calves cscesdelavesecdvctevecveeseveoedéaeees 


An. alleged cause of an accident may sometimes be 
merely a condition and not the real cause. The 
presence or activity of irianimate things is usually 
a mere condition and not the cause. Barney v. 
AGCOCK  wrccsccd. ce tceecteisa ee taeda pideee estes tdci weg tose lls he Ba winees 
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The presence of smoke, snow, fog, mist, blinding 
headlights, or similar elements is not generally 
recognized as an intervening cause but as a condi- 
tion which imposes upon the operators of automo- 
biles the duty to assure the safety of the public by 
the exercise of a degree of care commensurate 
with surrounding circumstances. Barney v. Adcock 
Bramhall v. Adcock  .....-.-:..:csssescecessesssneccsenncecessesnonenscnne 
The presence of ice upon a highway is not generally 
an independent, intervening causal factor that re- 
lieves an automobile operator from responsibility for 
the result of his negligence. Barney v. Adcock .... 
Bramhall v. Adcock o0....cccccceccscececcsenceneensesseseceecseceseseeceee 
In order for an accident to be solely attributable to 
an icy condition of the highway, it must be made 
evident that the accident would in some manner 
have occurred because of the ice, even if the motor- 
ist had not been negligent. Barney v. Adcock .......... 
Bramhall v. Adcock .....---ccccccccenccsecessesesscessecneveveceseceveees 
If the separate, independent acts of negligence of 
two or more persons combine to produce a single in- 
jury, each of them is liable for resulting damages, 
though one of them alone might not have caused 
the injury. Barney v. Adcock .0........ecccsscsceececeseeeeeseees 
The driver of an automobile is legally and manda- 
torily obligated to keep such a lookout that he can 
see what is plainly visible before him and to operate 
his automobile in such a manner that he can stop 
it and avoid collision with any object in front of 
him. Bramhall v. Adcock 20....0....ccsccscssescsecesseseseeseceneees 
If the evidence establishes that the negligence of 
plaintiff is more than slight as compared with the 
negligence of defendant, the trial court may decide 
the case as a matter of law and instruct a verdict 
for the defendant or dismiss the action. Spracklin 
VY. Omaha Transit CO. oon. ceiececcccccececeseseececeesesecscesnsseeaeens 
Hickman v. Parks Construction Co. ............ oo 
The trial court may, in a negligence case, grant a 
motion for an instructed verdict or for a judgment 
notwithstanding the verdict if the evidence, consid- 
ered most favorably to the party against whom the 
motion is directed, is insufficient to sustain a verdict 
for him. Spracklin v. Omaha Transit Co. ................ 
When one looks and does not see what is in plain 
sight he is in the same situation as one who does 
Not look, Ring V. DuUuey oo..ecccccccccceccccsssseescssesecseseceeeeeeeee 
When one, being in a place of safety, sees or could 
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have seen the approach of a moving vehicle in close 
proximity to him and suddenly moves from the 
place of safety into the path of such vehicle and 
is struck, his own conduct constitutes contributory 
negligence more than slight in degree, as a matter 
of law, and precludes recovery. Ring v. Duey ........ 
In an action involving the comparative negligence 
rule wherein the evidence shows beyond reasonable 
dispute that the plaintiff’s negligence was more than 
slight in comparison with that of the defendant, 
the action should be dismissed or a verdict. directed. 
Hickman v. Parks Construction Co. .......c.c0cccseseceeee 
The general rule with respect to responsibility for 
a dangerous place or operation is that a party 
charged with the duty of taking suitable precautions 
to avoid injury or damage to persons or property, 
and his failure to take such precautions is negli- 
gence. Hickman v. Parks Construction Co. ............ 
A contractor making an excavation on property of 
another is under a duty to provide such protection 
as would guard persons rightfully on the property 


‘against any contingency reasonably to be antici- 
‘pated. Hickman v. Parks Construction Co. ............ 


A contractor making an excavation on property of 
another is not relieved of his duty to provide such 
protection as would guard persons rightfully on the 
property against contingencies reasonably to be an- 
ticipated by reliance upon others to take the neces- 
sary precautions. Hickman v. Parks Construction 
GO aantsc ba etrcsicccih beige b beatles czdbaageti teeta atiatercceccaeens sanciedaaasdee 
Elements of application of the comparative negli- 
gence statute stated. Hickman v. Parks Construc- 


PEON! CO Sa cictse hale Nesecasase Nie eices catia Rte biel Rese a 
‘The question of the existence of negligence or con- 


tributory negligence is for a jury where different 
minds may reasonably draw different conclusions 
from the evidence as to the existence thereof. Hick- 


man v. Parks Construction Co. ...........cccccccccceecesseeneeee 


Ordinarily the comparison of negligence under the 
comparative negligence statute is for the jury. 
Hickman v. Parks Construction Co. ..........-lececceseeeeces 
Where the master*and servant relation does not 
exist, one who voluntarily assumes the risk of 
injury from a known danger is barred from a re- 
covery in a negligence case. The rule has no appli- 
cation in the case of exposure to unknown and hid- 
den danger. Hickman v. Parks Construction Co. .... 
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“must exist three essential elements: A duty or 


49. 


50. 


51. 
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53. 


54. 


55. 
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In order to constitute actionable negligence, there 


obligation which the defendant is under to protect the 
plaintiff from injury; a failure to discharge that 
duty; and injury resulting from the failure. The 
petition must allege these essential elements, and the 
proof must support them, or there can be no re- 
covery. Scottsbluff Nat. Bank v. First State Bank 
When the evidence with relation to negligence is 
conflicting or such that minds’ may reasonably 
reach different conclusions therefrom with regard to 
its existence, the issue should be submitted to the 
jury for its determination. Scottsbluff Nat. Bank 
%. First State Barks 2.o.u..ececcccccecsccsnseecessetnsnecstentecensereees 
Gross negligence means great and excessive negli- 
gence; that is, negligence in a very high degree. 
It indicates the absence of slight care in the per- 
formance of a duty. Fults v. Bendt .......2... repute hdc 
The existence of gross negligence must be deter- 
mined from the facts and circumstances in each 
case. Hilts v. Bendt o...eccccccecceecccscecccccecereseccesececeeeceeee 
The violation of traffic regulations concerning stop 
signs, speed, the manner of operating a motor ve- 
hicle on the highway, and the like is not negligence 
as a matter of law of any kind or degree, but it is 
a fact to be considered with the other evidence in 
the case in deciding an issue of negligence. Eilts 
De BONDE: 2s cab snet can atsslaideSea see ttcen cater tectdeiceed (daa cede 
To recover damages for injuries received while 
riding in a motor vehicle against the owner or 
operator of such vehicle, a guest must prove by 
the greater weight of the evidence the gross negli- 
gence of the host or operator of the vehicle and that 
it was the proximate cause of the accident and in- 
juries. Hilts v. Bendt o...c..cccececcsssccccsscensccesescecseceeeserereece 
A finding of gross negligence on the part of the 
driver of the defendant’s car was not warranted 
by record. Hilts v. Bendt o..ccceccccccccssseccecccceseceseseeceseee 
Contributory negligence is defined. Corbitt v. Omaha 
TRANS COs, cecsh ites secession cecsiedoiticns aisha 80.2 niall hagic 
Statute giving a pedestrian the right-of-way in 
crossing a street does not relieve the pedestrian of 
responsibility for the results of his own contribu- 
tory negligence. Corbitt v. Omaha Transit Co. ........ 
When a pedestrian suddenly moves from a place of 
safety into the path of a moving vehicle and is 
struck, his own conduct constitutes contributory 
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negligence more than slight in degree as a matter 
of law and precludes recovery. Corbitt v. Omaha 
DPOB CO) ccs ooo Sea heshstesase scat dans aoe ans tuseies wae ae eeveadns 598 
Plaintiff may not recover where the evidence shows 
as a matter of law that the plaintiff was guilty of 
negligence which was slight and that of the defend- 
ant was less than gross, or more than slight by com- 
parison with that of the defendant which was gross. 
Treland V. Stalbqwm 00... ecececceccececereesecseceeneeecsceneneseaeees 630 
When one, being in a place of safety, sees and is 
aware of the approach of a moving vehicle in close 
proximity to him, suddenly moves from the place of 
safety into the path of such vehicle and is struck, his 
own conduct constitutes contributory negligence more 
than slight in degree, as a matter of law, and pre- 
eludes recovery. Benedict v. Andersen .............-.00+ 735 
The doctrine of the last clear chance does not apply 
where the negligence of the injured party is con- 
temporaneous and active up to the moment of an 
accident, and thus contributed to cause the acci- 


dent. Benedict v. Andersen ..0.....2.2.csccscsceccceceeeeeeneeeeeenes 735 
Burden of proof on question of contributory negli- 
gence stated. Wendel v. Carlson -..........:::c::ccceceree 742 


A motorist entering an intersection of two streets 
or highways is obligated to look for approaching 
automobiles and to see those within that radius 
which denotes the limit of danger. Wendel v. Carl- 
GON Sec DEB easier i ee ie ee ee 742 


A motorist entering an intersection from the right 
is in a favored position and has the right-of-way, 
other things being equal, but such fact does not do 
away with the duty of the motorist to exercise 
ordinary care to avoid an accident. Wendel v. 
Carleen 523 peck cece ian et cactus ok aoe 742 


The failure of a motorist upon approaching an in- 
tersection to look in the direction from which an- 
other automobile is approaching, where, by looking, 
he could see and avoid the collision that resulted, 
is more than slight negligence, as a matter of law, 
and defeats recovery. Wendel v. Carlson 


Whether the decision was to grant a new trial or 
deny one, the questions in the Supreme Court are, 
do the alleged error or errors appear in the record, 
were they called to the attention of the trial court 
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Officers. 


1. 


by the motion, and do they constitute prejudicial 
error to the party complaining. Anderson v. Nielsen 
In consideration of motions for a new trial, there 
is no burden in the sense of a burden of proof upon 
either party. The burden is upon both parties to 
a correct determination of the question or questions 
presented. Anderson v. Nielsen ........-..ccccceceeeeee 
The Supreme Court is required in reviewing an 
order granting a new trial to consider all of the 
grounds contained in the motion for new trial. If it 
is found that on any of them the grant was proper, 
the action of the district court is to be sustained. 
Anderson V. Nielsen ......2:..2.cccceccceeecsceceeceecceeseecesseneneneeee 
The purpose of a new trial is to enable the court 
to correct errors that have occurred in the conduct 
of the trial. Olson v. Shellington 2.0.0.0... 
The inherent power of the court to grant a new 
trial is limited to those situations where prejudicial 
error appears in the record of the proceedings. Olson 
VM. Shelling ton a... ececcceccccecececcceceeseeeeceeeeeenscceesceeeeeeneees 
The alleged errors that may be considered in the 
trial court are those which appear in the record of 
the proceedings which resulted in the verdict and 
judgment about which complaint is made and which 
are called to the attention of the trial court by 
motion or appropriate pleading. Olson v. Shellington 
The district court has the power and is required 
to consider and determine motions for a new trial 
by the exercise of its judicial discretion. Olson 
Ws Se UG CON xccdescssek ia hoes Bese t ee ol tes cesar Beene 
A new trial is to be granted for a legal cause and 
where it appears that a legal right has been invaded 
or denied. Olson v. Shellingtom ............ecccecceseeeescesees 
A new trial may be ordered because of the jury’s 
neglect to follow the court’s instructions as to the 
law governing the case. Olson v. Shellington ........ 
In an appeal from an order granting a new trial 
where the trial court has not given any reason 
therefor, it is ordinarily necessary to examine the 
entire record to ascertain whether or not the action 
of the court in granting the new trial finds justifi- 
cation. Ireland v. Stalbawm .02.......ececeeeeeceeeeceseseeeen 


By statute, it is the duty of the county attorney to 
prosecute or defend, on behalf of the state and 


county, all suits, applications, or motions, civil or 
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criminal, arising under the law of the state, in 
which the state or the county is a party or inter- 
ested. State ex rel. Heintze v. County of Adams 
When no relief is sought against him, a public offi- 
cer who has acted under an unconstitutional stat- 
ute is not a necessary party to an action brought to 
enjoin those public officers whose duty it is to 
carry out orders made pursuant thereto. Schutte 
Va SORIA: sadiesetdectssedethelain tein del sunest soscleslees stoseevecddteceeea souks 
The primary purpose of the constitutional prohibition 
against diminution of the salary of a public officer 
during his term of office is not to benefit the official 
but the public. It may not be construed as a pri- 
vate grant. It is a limitation imposed in the public 
interest. Wilson v. Marsh ......cc.ccccccssscsccsescececseesenceoeees 
The benefits of a retirement plan are deferred 
compensation, presently earned, but payable in the 
future to the beneficiary upon condition that he 
possesses the qualifications required by the plan 
and that he complies with the conditions prescribed 
by it, Wilson Vv. Marsh o.....ceccecesccssseececesecsecesseseencesseres 
The benefits of a retirement system are a form of 
compensation additional to the regular salary of the 
beneficiary. The increase in compensation has its 
inception when the grant is made and when the 
beneficiary begins his services under the plan and 
commences to earn the additional remuneration. 
Wilson V. Marsh ......ccccccsccccesceccessssessesseececessvsscosesecenessseoeee 
If the Judges Retirement Act of Nebraska is opera- 
tive during the present term of the district judges 
it inereases their compensation during their term 
of office in violation of the Constitution. Wilson v. 
Mar Be os cases Fi assed tin san bad eal cnc ieiaPesctasbestendetilyotionuetestoss 
The retirement rights acquired by district judges 
by virtue of the Judges Retirement Act are vested 
in any event on the happening of the contingency 
upon which the retirement pay becomes payable 
and since it is an integral part of the compensa- 
tion it cannot be withdrawn after it is res Wil- 
BON: O.. MVE: cas n-.n -stssssecseentasiiesbestelaaseaeadalusceaiteseacivesis 
In order to justify the issuance of a peremptory 
writ of mandamus against public officers it must 
appear that the duty is imposed by law, that the 
duty exists at the time the writ is applied for, and 
that the duty to act is clear. Kurth v. City of 
DANOOWE shoe beet cet he 8 as eh a 
The digevetionney powers of public officers cannot 
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1. 


be controlled by mandamus. Kurth v. City of 
TARO seedccsei Sie ca an esas Hee Rev eect ecb eet 
The acts of public officers which are to be per- 
formed in a ministerial as distinguished from a 
governmental or.discretionary capacity may be con- 
trolled. by mandamus. Kurth v. City of Lincoln. .... 
Where public officers are required to examine facts 
and law in order to make a determination, man- 
damus will not lie to control the action. Kurth v. 
City OF LAR COUN cc: cciccesadecescans cee siaadescgeseeais eh aaee besasete ieee 


Parent and Child. 


Parties. __ 
J. 


1. 


In awarding custody of a child, the primary con- 
cern of the court in its sound discretion is the best 
interest and welfare of the child, having due re- 
gard for the rights of fit, proper, and suitable 
parents. Koerwitz v. Koerwitz .cccccccssccescssseseeneeeee 
Children of tender years are usually awarded to the 
mother unless it is shown that she is unsuitable or 
unfit to have such custody. Koerwitz v. Koerwitz 


Loan by an insurer to an insured, to be paid only 
if insured made a recovery from a third. person, 
did not make the insurer the real party in interest. 
Bozell & Jacobs, Inc. v. Blackstone Terminal Garage, 
ING... Fearata a tiatlecs tadeciete eta cacat peas Ges ies hee 
Where insurer has advanced to insured the amontt 


‘of the insurance under an agreement that the amount 
“was received as a loan to be repaid only from such 


recovery as might be had from any other party, 
insured is the real party in interest. Bozell & 
Jacobs, Inc. v. Blackstone Terminal Garage, Ine. .... 
When no relief is sought against him, a public officer 
who has acted under an unconstitutional statute is 
not a necessary party to an action brought to en- 
join those. public officers whose duty it is to carry 
out orders made pursuant thereto. Schutte v. 
SCMINALG essed ates lotsa bese evcan nastier caedoadcc ecrsaieet eet s nodes 
By statute, a court is directed to bring in new 
parties when the determination of a controversy 
cannot be had without their presence. Burke Lum- 
ber & Coal Co. v. Anderson _.2 ees eeesssesceeceeceseneeeees 
Indispensable parties to a suit are those who not 
only have an interest in the subject matterof the 
controversy, but also have an interest of such a 
nature that a final decree cannot be made without 
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affecting their interests, or leaving the controversy 
in such a condition that its final determination may 
be wholly inconsistent with equity and good con- 
science. Burke Lumber & Coal Co. v. Anderson .... 
When it appears that all indispensable parties to a 
proper and complete determination of an equity 
cause were not before the district court, the Su- 
preme Court will remand the cause for the pur- 
pose of having such parties brought in even though 
no proper objection was made by any party liti- 
gant. Burke Lumber & Coal Co, v. Anderson ........ 
A defect of parties, not raised by demurrer or an- 
swer, is waived unless such parties are indispensa- 
ble to the rendering of a final judgment consistent 
with equity and good conscience. Riley v. National 
AUC! ANG! CO. csczcscsccrdenscesssi sas wsgndbanteusees dente sos taadedettoseacetent’ 
Under Installment Loan Act, Attorney General is 
authorized to bring action to enjoin violation and to 
obtain appointment of receiver. State ex rel. Beck 
uv. Associates Discount Corp. ........cccccccseccecscesesetsessessees 


Where acts sought to be enjoined are threatened or 
being performed by more than one, all may be 
joined as defendants. State ex rel. Beck v. Asso- 
Ciates Discount Corp.  -...cecccccccccscsescccecsesssesesecescsescesseesees 


Partnerships. 


A loan or advance of money to be invested in some 
enterprise does not constitute the lender a partner 
where the lender is to have a share in the profits 
as a remuneration for such loan or advancement 
and where he has no interest in the property made 
the subject-matter of the business, and no power of 
management or control of such property. Meisinger 
v. Johnson : 


The burden of establishing the existence of a part- 
nership is upon the party asserting that the rela- 
tionship exists. It is a question of fact to be de- 
termined from the evidence. Johnson v. Graf .... 


More convincing evidence is required to prove the 
existence of a partnership where the alleged part- 
ners are the only litigants than where the contro- 
versy is between a third party and the partners. 
Johnson v. Graf 


Where a partnership is formed to conduct a lawful 
business in an illegal manner, the courts will not 
recognize its existence and will not lend their aid 
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Pleadings. 
1. 


to assist either one of the parties thereto in an 
action against the other. Johnson v. Graf ................ 
The illegality of a partnership agreement need not 
be pleaded as a defense, but may be taken advan- 
tage of whenever it appears in the course of a trial. 
Fohnson V. Graf 2... s1cccccsseeeeccsencecannsenssnccnecosenarsceccnesenaners 
When the evidence offered to prove the existence of 
an oral partnership is weak, unconvincing, and un- 
corroborated to such an extent that it cannot sus- 
tain a finding that a partnership existed, it is proper 
for the trial court to dismiss the action at the close 
of plaintiff’s evidence. Johnson v. Graf .........-2.00+ 


A general demurrer admits the facts properly al- 
leged in the pleading to which it is directed and the 
reasonable inferences deducible therefrom. Wilson 
Ws IMGT ODG: oF ec Se ele eh Aba a ate was ste chats daceese can odeatbstunocaataae 
After appeal and remand a party may not add or 
substitute a defense substantially different from that 
relied on at the original trial. O’Neil v. Union 
Neat. TAfe Ineo. -ssscs ote ise esac BEALL aas a acelaah hives 
On remand, as to matters not inconsistent or in con- 
flict with a position taken at the former trial, the 
district court is clothed with a discretion to allow 
amendments in the further disposition of the case. 
O’Neil v. Union Nat. Life Ins. Co. wi..ecceceeeceeese ee 
A cross-petition is not maintainable for purposes of 
affirmative relief as a cross-suit beyond the require- 
ments of a complete adjudication upon the subject 
matter of the original suit. Custer Public Power 
Dist. v. Loup River Public Power Dist. ....00.00.cc 
A general demurrer tests the substantive legal rights 
of the parties upon admitted facts including proper 
and reasonable inferences of law and fact which 
may be drawn from the facts which are pleaded. 
Johnson VY. Runde oicceccccccceseccecssesscsecccsceessecesccesssescescececssnees 
Blauvelt v. Beck ...ccecceeeeeee Geeta facsasede 
The rules of pleading require plaintiff in a civil 
suit to insert in the petition a statement of the facts 
constituting the cause of action in ordinary and 
concise language. Johnson v. Ruhl oo.o.o.ccccccecccessesecee 
The word “facts” as used in the code of civil pro- 
cedure means a narrative of the events, acts, and 
things done or omitted which show a legal liability 
of defendant to plaintiff. Johnson v. Ruhl ................ 
A petition is sufficient if from the statement of facts 
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set forth therein the law entitles plaintiff to re- 
cover. Johnson Vv. RURAL .....ceeccescsccececenececeeeeceeseceeeeeee 
A petition which fails to plead actionable facts is 
vulnerable to a general demurrer. Johnson v. Ruhl 
The purpose of pleadings is to frame the issues upon 
which the case is to be tried and to advise the ad- 
versary what he is called upon to meet. Johnson 
USSU can crsc healt siecsedeceseaeiesns Es eS 
In order to constitute actionable negligence, there 
must exist three essential elements: A duty or 
obligation which the defendant is under to protect 
the plaintiff from injury; a failure to discharge that 
duty; and injury resulting from failure. The peti- 
tion must allege these essential elements, and the 
proof must support them, or there can be no recov- 
ery. Scottsbluff Nat. Bank v. First State Bank .... 
If it is claimed that a statute is invalid because 
violative of the Constitution, the inference of in- 
validity being one following from the fundamental 
law as compared with the act in question, it is suffi- 
cient to generally allege that it is invalid. Blauvelt 
Ds. BOOKS cx. Siaieteceincs catebecste ed daee cacireeas awe serena ieseeezbess 
A complaint based on a violation of a municipal 
ordinance will be deemed sufficient on appeal ex- 
cept in case of a complete failure to state an 
Offense. State v. Warren oo...ecccccccecececccecccecceccereseeseeeeees 
Effect of general demurrer as an admission stated. 
State ex rel. Beck v. Associates Discount Corp. ........ 
Plaintiff may be allowed, on notice and on such 
terms as to costs as the court may prescribe, to file 
a supplemental petition alleging facts material to 
the case occurring after a former petition, and if 
redundant, scandalous, or irrelevant matter is in- 
serted therein, it may be stricken out on motion of 
the party prejudiced thereby. State ex rel. Beck 
v. Associates Discownt Corp.  -2.....ccccccccccccsscececececseeeeee 
For the purpose of determining the relevancy and 
materiality of allegations in a pleading, a motion to 
strike admits the truth of all facts well pleaded and 
any inferences fairly deducible therefrom. State ex 
rel. Beck v. Associates Discount Corp. 000.000.2022... 
Redundancy consists of the needless repetition of 
material allegations, or of the insertion of irrelevant 
matter. State ex rel. Beck v. Associates Discount 
CONDE cccsstete ee selec hi eertetie ith eee ae Adee eeceoses 
Matter is irrelevant in a pleading which has no 
bearing upon the subject matter of the controversy, 
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19. 


20. 


21. 


and cannot affect the decision of the court. State 
ex rel. Beck v. Associates Discount Corp. ...........-- 
Under the code system of pleading, it is not neces- 
sary for plaintiff to state a cause of action in any 
particular form. The facts are to be stated. All 
that the law requires is that there shall be a cause of 
action. State ex rel. Beck v. Associates Discount 
CORD: cc Sccetinctli ene eee ee 
A plaintiff has the right to set out his entire state- 
ment of facts constituting his alleged cause of ac- 
tion. Where such action is based on a series of acts, 
which together constitute the allegations of one com- 
plete transaction, a portion of the same may not be 
stricken out against plaintiff’s objections. State ex 
rel. Beck v. Associates Discount Corp. .........222-20c000 
The rules governing joinder of causes of action do 
not preclude plaintiff from presenting in the same 
pleading distinct and different grounds for recovery 
upon a single primary right. State ex rel. Beck v. 
Associates Discount Corp. o....2.....cccccccseccesceceeeevesseceeeceevee 


Public Service Commissions. 


1. 


Courts should review or interfere with administra- 
tive and legislative action of the State Railway 
Commission only so far as is necessary to keep it 
within its jurisdiction and protect legal and con- 
stitutional rights. Houk v. Peake -00...000..0cccccecceeee 
The State Railway Commission has original juris- 
diction and the sole power to grant, amend, deny, 
revoke, or transfer common carrier certificates of 
convenience and necessity. Such proceedings are ad- 
ministrative and legislative in character. Houk v. 
POGKe: is ectercke eee hy itera eS CR oie he at 
On an appeal from an order of the State Railway 
Commission, administrative or legislative in char- 
acter, the only questions to be determined are wheth- 
er the commission acted within the scope of its au- 
thority and whether the order complained of is rea- 
sonable and not arbitrarily made. Houk v. Peake .... 
The burden is on an applicant for a certificate of 
convenience and necessity to show that operation 
under the certificate is and will be required by the 
present or future public convenience and necessity. 
Hlowle 20) Pea oho ee te ee hoch Saco 
Controlling questions on issuance of certificate of 
public convenience ‘and necessity to a motor car- 
rier stated. Houwk v. Peake 
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The real purpose of control by the State Railway 
Commission is to secure adequate sustained serv- 
ice for the public at minimum cost and to protect 
and conserve investments already made for that 
purpose. In doing so primary consideration must be 
given to the public rather than to individuals. Houk 
Oi POOKE: - acccsdnceBitens Geka a ti a sa ett ee eS 
The term “willful failure,” as used in the Motor 
Carrier Act, is such behavier through acts of com- 
mission or omission which justifies a belief that 
there was an intent entering into and character- 
izing the failure of which complaint is made. Howk 
Wi, PEGKC? os iveccd ck tiation dassacestacesdeetseth wostsies ieee Saints noe 
Where there is competent evidence to sustain the 
finding of the State Railway Commission that there 
was not a willful failure to comply with any lawful 
order of the commission or with any lawful term, 
condition, or limitation of a permit or certificate of 
convenience and necessity issued by it, an order 
based on such finding is not unreasonable or ar- 
bitrary. Howk v. Peake .0......ceececcccesccceeeeeeceeeeteeeeeeeeeeees 


Public Utilities. 


1. 


Statutory prohibition upon establishment of an elec- 
tric light and power district that conflicted with 
another district related to the organization of the 
district. Custer Public Power Dist. v. Loup River 
Public Power Dist. ........cccccsccsccececescsceceecensecceneceecsneaceceees 
Conflict of interest provision relates to a fact con- 
dition that may be held to prevent the organization 
of the district, and not to a fact condition subse- 
quently arising so as to restrict operation of or- 
ganized district under its charter powers. Custer 
Public Power Dist. v. Loup River Public Power Dist. 
Under power district statute, the powers and func- 
tions of the Department of Roads and Irrigation 
are to approve or disapprove a petition for the or- 
ganization of a district. The department can exer- 
cise only those powers conferred by express enact- 
ment or by necessary implication. Custer Public 
Power Dist. v. Loup River Public Power Dist. ........ 
Under power district statute, the Department of 
Roads and Irrigation is without power to approve a 
petition for the organization of a district subject 
to conditions and limitations not expressed in the 
petition. Custer Public Power Dist. v. Loup River 
Public Power Dist. 2........cessce sees sececceeecceeeeeceseeseeeneeene 
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Railroads. 
1. 


Rape. 


5. 


The public policy of this state as to public power 
districts is the concept of electrical energy being 
furnished to the ultimate consumer at the lowest 
cost consistent with sound business management. 
Custer Public Power Dist. v. Loup River Public 
POWOCR DIS b 5 5. 2s ccecasacicasek sched Seid Banc teaad cect cea oa come eared 


Duty of driver of an automobile approaching a 
railroad crossing stated. Neusbaum v. Chicago & 
Ni WEE RY COs cas iecceebcciear ciatics cation veda seegacteasics has as eeiieenicekst 
If the driver of an automobile is familiar with a 
railroad crossing and the surrounding conditions, it 
is his duty in approaching it to look and listen at 
a time and place where looking and listening will be 
effective even though vision of the railroad track is 
restricted. Neusbaum v. Chicago & N. W. Ry. Co. .... 


Where it is undisputed that a traveler on a high- 
way failed to exercise reasonable precaution, by not 
looking at a reasonable point where he could have 
seen an approaching train, his negligence will de- 
feat a recovery for a collision with a train at a 
crossing, even though no signal by the locomotive 
bell or whistle was given. Neusbaum v. Chicago & 
NG Wi RY CO e ucwed occidental Roses eaten ee 


The degree of force required to sustain a conviction 
for rape is relative, depending upon the particular 
circumstances. It must be sufficient to subject the 
dissenting woman to the power of the man and thus 
enable him to have carnal knowledge of her not- 
withstanding good-faith resistance on her part. 
Salerno: 0. State siccocccciscaiice kesh latest a ecctseveas Sesgela ndesvsse 


The degree of resistance required of the prosecutrix 
is also relative, depending upon the particular cir- 
cumstances. She must in good faith resist to the 
utmost of her physical ability as long as she has the 
power to do so until the offense is consummated. 
Salerno V. State o...ceecceceeccescsccccecseeseneeeecscesecsesesseasesseseneees 
In a prosecution for rape it must be shown by com- 
petent evidence beyond a reasonable doubt not only 
that defendant committed the act charged but that 
he did so under such circumstances that every ele- 
ment of the alleged offense existed. Salerno v. State 
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Remainders. 


1. 


Replevin. 


1. 


Where the evidence discloses that life tenants have 
been reimbursed for advancements made by them to 
pay debts of the estate, they are not entitled to a 
lien on the proceeds of a sale of land belonging to 
the remaindermen. Trute v. Skeede  ........:.c:ceceeeee 
It is the general rule that an increase in the value 
of real estate in an estate belongs to the remainder- 
men or corpus rather than to the life tenant or 
equitable life beneficiary. Trute v. Skeede ................ 


There is no distinction between an appeal in a re- 
plevin action and any other civil case from the county 
court to the district court. Rice v. McGrath ............ 
In a replevin action the failure of the plaintiff to 
prosecute his action to final judgment can in no 
sense deprive the defendant of his right to have 
the possession of the property determined. It is the 
final judgment that determines the rights of the 
parties. Rice v. McGrath .........ccecsceecceee reece 
If the plaintiff fails to prosecute his action to final 
judgment, the court should permit the defendant 
to proceed with the trial on his part, and thereupon 
to render judgment according to the testimony. Rice 
D5. MOCGTOR sosccic cee Sos iecseclveccinand eal ietttndestavtiadesnladsvustpedieatis 
Where a plaintiff has failed to prosecute his action 
to final judgment, the defendant has the right to 
have his title and the right of possession of the 
property replevied adjudicated and determined. 
Rice: 0. “MeGrath: .cciccercce densa ee bene 
The failure of the plaintiff to prosecute his action 
to final judgment in replevin will not oust the court 
of jurisdiction to retain the cause and render the 
proper judgment upon the proofs taken. Rice v. 
MCG: saiecsievs ds ivaccschaccecencadenidoceesduek indi saaanivcessvesvletansletesce 


Restitution. 
Restitution is not a mere right. It is ex gracia, rest- 


ing in the exercise of a sound discretion, and the 
court will not order it where the justice of the case 
does not call for it. Johnson v. Ruhl... 


Schools and School Districts. 


1. 


The formation of municipal corporations, such as 
counties, cities, villages, school districts, or other 
subdivisions, and the fixing of the boundaries of 
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Statutes. 
1, 


such municipal corporations, are legislative func- 
tions. Schutte v. Schmitt ........0.cccccccceceeceeeeeeeeeeeteeees 
A school board is a public body empowered by law 
to transact the business of the school district for 
school purposes. The members act in a representa- 
tive capacity, not as individuals. Greer v. Chelewski 
The general duties of school district officers require 
them to look after the interests of the district, and 
they should defend suits if it appears that the in- 
terests of the district demand it. Greer v. Chelewski 
A contract to teach in the common or free schools 
is one of employment, and the relative positions occu- 
pied by the district represented by the board and 
the teacher are those of employer and employee. 
Greer v. Chelewskti ......cc.ccccccccccccecececneveeseeeccecsecesseeeneneces 
Except insofar as controlled by statute, the val- 
lidity of a contract of employment of a teacher in 
the public schools is governed by the rules relating 
to contracts generally. Greer v. Chelewski ............ 


If a part of an act is unconstitutional and the re- 
mainder is so interrelated with the invalid part that 
it cannot be sustained without doing violence to the 
legislative intention as a whole, the entire act is 
invalid. Wilson v. Marsh o2....1....c.0.cciccecccceeeeeeceseeseeenseeees 
A statute without an emergency clause may become 
law 3 months after the adjournment of the session 
at which it was adopted and the operation of its pro- 
visions may be postponed to a much later time desig- 
nated by specific date or by the happening of an 
event certain to occur. Wilson v. Marsh .....0..0...000.... 
It is not the province of the Supreme Court to annul 
a legislative act unless it clearly contravenes the 
Constitution and no other resort remains. Wilson 
Ue “MOTE. csnicsisssessvivsancs coctistieitua eh oSeeeia evalaeteec ed cehedsotitce 
If an act of the Legislature is capable of more 
than one interpretation one of which sustains it as 
valid and another renders it in conflict with the 
Constitution the Supreme Court must adopt the for- 
mer. Wilson v. Marsh ooi..cecccccccccce cesccecssccesessseeececeveene 
A basic rule in the interpretation of a statute is 
to ascertain the legislative intent and to give effect 
to it if it is a lawful one. Wilson v. Marsh .............. 
The Legislature when it passes an act is presumed 
to know the provisions and limitations of the Consti- 
tution of the state, the interpretation that the Su- 
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preme Court has given them, and the construction 
the Supreme Court has given similar legislation pre- 
viously enacted. Wilson v. Marsh .0.0...ccccccccccccseee 
The presumption is that the Legislature in passing 
an act intended it to be a valid enactment rather 
than one in conflict with the Constitution of the 
state. Wialson v. Marsh 0.0......sssececcssesecscseeeseeeceetsneees 
Where the words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascer- 
tain their meaning. Heppe v. State 0.0... 
If an act as originally passed was unconstitutional 
because it contained matter different from that ex- 
pressed in the title, or referred to more than one 
subject matter, it becomes valid law, if otherwise 
constitutional, on adoption by the Legislature and 
incorporation of it into a general revision without 
reference to the title as originally enacted. Peter- 
SONY. VOB: hoc ccsceisces ae chesidesSeusih iikebanheasctndesteisedeecest 
A litigant who invokes the provisions of a statute 
may not challenge its validity. He may not seek the 
benefit of it and at the same time question its con- 
stitutionality. Peterson v. Vasak .........cccccceceeecee 
If it is claimed that a statute is invalid because 
violative of the Constitution, the inference of in- 
validity being one following from the fundamental 
law as compared with the act in question, it is 
sufficient to generally allege that it is invalid. 
Blawvelt: v.. Beche:\c2c2 0220 cr iyi dala casi tess tetsu os 
A statute must be sustained if a condition of affairs 
exists concerning which the Legislature, exercising 
its conceded right to enact laws for protection of 
health, safety, and welfare of the people, might 
pass the law in question. Blauvelt v. Beck .............. 
If legislative action is arbitrary and an unreason- 
able interference with the right to engage in and 
carry on business and has no relation to the pro- 
tection of the public within the legislative power, 
the act must fail. Blauvelt v. Beck 0.0.0... 
The reasonableness of restrictions imposed by the 
Legislature by the exercise of the police power is 
a judicial matter. Blauvelt v. Beck ....ccccccceccceeeenee 
A regulatory provision of a statute having some 
relation to public health, safety, or welfare but 
which arbitrarily and unreasonably interferes with 
private business and imposes unreasonable and un- 
necessary restrictions may not be upheld. Blauvelt 
De BCC sc ccecncusased cast asa nea eh tenascin Pa sao es 
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The question of whether legislation is in the public 
interest is ordinarily one for legislative determina- 
tion, but the Legislature may not, under the guise 
of regulation in the public interest, impose condi- 
tions which are on their face unreasonable, arbi- 
trary, discriminatory, or confiscatory. Blauvelt 
Ot, Beek: sesccSiecsths ene A Da be he 
The Legislature may make a reasonable classifica- 
tion of persons, corporations, and property for pur- 
poses of legislation concerning them, but the classi- 
fication must rest upon real differences of situation 
and circumstances surrounding the members of the 
class, relative to the subject of legislation, which 
render appropriate its enactment. Blauvelt v. Beck 
When an ordinance or statute is susceptible of two 
constructions, under one of which it is clearly valid 
while under the other its validity may be doubt- 
ful, that construction which makes sure of its val- 
idity will ordinarily be given. Starman v. Shirley 
In construing a statute or ordinance the legisla- 
tive intent is to be gathered from the necessity 
or reason for its enactment, and its several provi- 
sions should be construed together, in the light of 
the general objects and purposes of the act, so as 
to give effect to the main intent. Starman v. 
AILEY siscadecicsgiessct teed cassette Select Gus debesbetieehesatiocececduieccn sMacane 
The maxim, expressio unius est exclusio alterius, 
means that where a statute or ordinance enumerates 
the things upon which it is to operate, or forbids 
certain things, it is to be construed as excluding 
from its effect all those not expressly mentioned, 
unless the legislative body has plainly indicated a 
contrary purpose or intention. Starman v. Shirley 
Every legislative act comes before the Supreme 
Court surrounded with the presumption of consti- 
tutionality. This presumption continues until the 
act under review clearly appears to contravene 
some provision of the Constitution. United Commun- 
ity Services v. The Omaha Nat. Bank 00.0000... 
The constitutional validity of an act of the Legis- 
lature is to be tested and determined, not by what 
has been or possibly may be done under it, but by 
what the law authorizes to be done under and by 
virtue of its provisions. United Community Services 
v. The Omaha Nat. Banke -02...0.....ccccccccccscececcesencceceecereoes 
The Legislature cannot circumvent an express pro- 
vision of the Constitution by doing indirectly what 
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it may not do directly. United Community Services 
v. The Omaha Nat. Barks oii..ccccccccceccecceccecceeeesseteteeeseee 
It is the province of the Legislature to determine 
the policy of the state with reference to the appro- 
priation of public funds. United Community Serv- 
tees v. The Omaha Nat. Bank o0...cccccccceccccececcesceeeene 
If the purpose is public, it does not matter whether 
the agency through which it is dispensed is public 
or not since the appropriation is not made for the 
agency but for the object which it serves. The test 
is in the result, not in the means. United Commu- 
nity Services v. The Omaha Nat. Bank .........ccccceceee 


The Legislature may make a reasonable classifica- 
tion of persons, corporations, and property for pur- 
poses of legislation concerning them, but the classi- 
fication must rest upon real differences of situation 
and circumstances surrounding the members of the 
class relative to the subject of legislation which 
render appropriate its enactment. United Commun- 
ity Services v. The Omaha Nat. Bank .....0.0.000000. 


The Legislature may legislate in regard to a class of 
persons, but it cannot take what may be termed a 
natural class of persons, split that class in two, and 
then arbitrarily designate the dissevered fractions 
of the original unit as two classes and enact different 
rules for the government of each. United Commun- 
ity Services v. The Omaha Nat. Bank .....0..0.0000....- 


Street Railroads. 


1. 


Statute giving a pedestrian the right-of-way in 
crossing a street does not relieve the pedestrian of 
responsibility for the results of his own contribu- 
tory negligence. Corbitt v. Omaha Transit Co. .... 
When a pedestrian suddenly moves from a place of 
safety into the path of a moving vehicle and is 
struck, his own conduct constitutes contributory 
negligence more than slight in degree as a matter 
of law and precludes recovery. Corbitt v. Omaha 
EPONSU: (C0, seyicx.ccaisetei oh ceetehaeteh bap chttidace neds de heatioos 


Subrogation. 


1. 


The application of the doctrine of conventional sub- 
rogation to any particular case depends upon its 
particular facts and circumstances, the principle 
not being enforced as a matter of legal right, but 
in order to subserve the ends of justice in the par- 
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ticular controversy under consideration. Jones v. 
PROG) | 222.005. 8 Fe relat ee de we sc asa evan eae evaused 
Where one having an interest in property pays off 
an encumbrance on the property in order to pro- 
tect his interest, he is ordinarily entitled to be sub- 
rogated to the rights and remedies of the person 
paid, provided the debt secured by the encum- 
brance is not one for which the payor is primarily 
liable. Jones Vv. RAOdES ....eecccccccecececccecceseeecenencesecetereeeeee 


Tenancy in Common. 


Trial. 


1. 


Joint tenancies are not favored and, if not ex- 
pressly created by contract, the law presumes the 
tenancy is in common. DeForge v. Patrick ............. 
After the destruction of a joint tenancy by a joint 
tenant, nothing more than a tenancy in common 
remains. DeForge v. Patrick 2....0.220.2::cccccccereteeees 


A jury should be informed as to the various items 
of damages which it should take into consideration 
in arriving at its verdict. It is the duty of the 
trial court to instruct as to the proper basis upon 
which damages are to be assessed for each such 
item. Baty v. Wolff o.....c.cccccccccecceccceeceeeeeceececseesseesceeeteeees 
It is the duty of the court to instruct the jury 
upon the issues presented by the pleadings and evi- 
dence, whether requested to do so or not. Baty v. 
Weolt-cietsn ak, eater, lated seach te eae 
Cover v. Platte Valley Public Power & Irr. Dist. .... 
The burden of proving negligence is on the party 
alleging it. Wolcott v. Drake o.....c....cccceceseeteeeeeeessneeees 
If defendant pleads that the plaintiff was guilty 
of contributory negligence, the burden is upon him 
to prove that defense and this burden does not 
shift during the trial. However, if the evidence 
adduced by the plaintiff tends to prove that issue, 
the defendant is entitled to receive the benefit 
thereof. Wolcott v. Drake 200........ccccccscccccsecenteeeeeeeeeeeees 
The burden of proving a cause of action is not 
sustained by evidence from which negligence can 
only be established by surmise or conjecture. Wol- 
CObE U5 DOG oe a5 ci vc oces th sccecegeictel pected cbieuete cides toh asia 
In every case, before submission to the jury, there 
is a preliminary question for the judge, not whether 
there is literally no evidence, but whether there is 
any upon which a jury can properly proceed to 
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find a verdict for the party producing it, upon 
whom the burden of proof is imposed. Davis v. 
De rne tio sa hd sacatssas cheba ccecicha Buatesen ideas e2sacacbasee Sekeeydeveseseen 
Remarks of a trial judge in an action wherein a 
jury is waived, duly excepted to at the time, which 
disclose a lack of ability to consider the evidence 
of a party fairly and impartially are grounds for 
a new trial. Dietze v. State ..........eecceseceeecesseeseeeeeeeee 
Instructions which properly state the law of the 
case on the theory shown by the pleadings and evi- 
dence are not erroneous. Deck v. Sherlock. ............ 
The jury is the judge of the credibility of the wit- 
nesses and the weight of their testimony. Unless 
the verdict of the jury is clearly wrong it will not 
be disturbed on appeal. Salerno v. State .............-. 
Where competent evidence is adduced to support 
every element of the offense charged it is ordinarily 
for the jury to determine if the offense has been 
established by evidence beyond a reasonable doubt. 
Daler Ve. SEG: -<..wsscctecsdsvssued co Poavesee ease dese eh eecensenepeenee 
Where the punishment of an offense created by 
statute is left to the discretion of a court within 
prescribed limits, a sentence prescribed within such 
limits will not be disturbed unless there appears 
to be an abuse of such discretion. Salerno v. State 
Where a party has sustained the burden and ex- 
pense of a trial and has succeeded in securing 
the judgment of a jury on the facts in issue, he has 
a right to keep the benefit of that verdict unless 
there is prejudicial error in the proceedings by 
which it was secured. Anderson v. Nielsen. ............ 
Where there is no competent evidence to support 
the pleaded defense of contributory negligence, it 
is prejudicial error to submit that issue to the jury. 
Anderson Vv. Nielsen o...ceccecccecccceceseccececcesecesseeneeeseeseeeeeee 
Where an instruction assumes to define the whole 
law of the case but omits a material element there- 
from, it is reversible error even though a proper 
instruction has not been requested. Cover v. Platte 
Valley Public Power & Irr. Dist. 2222......ccccccceccecceeeeneee 
It is prejudicial error to give an instruction on a 
vital issue of fact that conflicts with other instruc- 
tions properly and correctly stated. Cover v. Platte 
Valley Public Power @ Irr. Dist. occ... ciccecceeeecesesee 
Findings of a court in a law action in which a jury 
is waived have the effect of the verdict of a jury, 
and judgment thereon will not be disturbed unless 
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clearly wrong. Wallace v. Insurance Co. of North 
PINE TICD — osc cs secccondacantnndaSnsSinidecessattancesenbeaandeedcebipecevanedsenonessucs 
Scottsbluff Nat. Bank v. First State Bank ................ 
In a jury action if there is evidence adequate to 
justify a finding for the party who has the burden 
of proof, the trial court may not disregard the 
proof and decide the case as a matter of law. 
Barney Vi. AMOK oo.ceecccccececccccceseecncecceeeeceteenceeneseeseeseeeseee 
Spracklin v. Omaha Transit Co. . 
The charge of a trial court to the jury should be 
confined to the issues presented by the pleadings 
supported by the evidence. It is error to submit to 
the jury an issue not pleaded in the case. Barney 
Ws A MCOCK: niccslveivsdoocyinsacavh soe uct nce wea te taedat goatee Recess taeosten ies 
Where conflicting instructions are given, it is 
prejudicial error unless it is apparent from the rec- 
ord that the jury was not misled by the charge. 
Barney Vv. AdCOCK cece cicececccccccccececceceeeeceseneeesceneceareneees 
Bramhall v. Adcock oo..cc.iccecceccecescessseneecceeeceeeesnneneeeencees 
The purpose of an instruction is to guide the jury 
in its deliberations and to aid it in rendering a 
correct verdict. Hence an instruction should be 
clear and concise and should not concern a matter 
foreign to the litigation. Barney v. Adcock ............ 
It is prejudicial error for the district court to in- 
clude in its instructions to the jury allegations of 
fact made in a pleading in the cause which are with- 
out evidence tending to establish them. Bramhall 
We: ~ ACO CIE serzssssctcee ne suidavel scdeaan ebceaaetcte ssid hv eecasck scent 
It is error to charge the jury that allegations of 
negligence made in a pleading may be considered 
by it in arriving at a verdict in the cause and also 
to instruct the jury in effect that such allegations 
should be disregarded by it. Bramhall v. Adcock .... 
Where a case has been remanded with general di- 
rections to proceed in accordance with an opinion 
which disposes of all issues to be considered on a 
new trial, a judgment should be entered in favor 
of the party in whose favor the issues were de- 
cided. O’Neil v. Union Nat. Life Ins. Co. ...............- 
Upon reversal and remand where all issues are not 
decided by the Supreme Court, it is the duty of the 
district court to try the case and make an adjudi- 
eation upon the remaining issues. O’Neil v. Union 
Nat. Life 128. C0. ....sseccscseceeceseceeccccesssessesecceacencseecccvaceeneeee 
The alleged errors that may be considered in the 
trial court are those which appear in the record 
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of the proceedings which resulted in the verdict 
and judgment about which complaint is made and 
which are called to the attention of the trial court 
by motion or appropriate pleading. Olson v. 
Shellington. achecccigsents AAR a ccs BA ieee ee ee 
The district court has the power and is required 
to consider and determine motions for a new trial 
by the exercise of its judicial discretion. Olson v. 
S Rell 60M: << c2ateseckecetsccat sas’ saletedeecssseetes dade iitecsdidsesevaeseierelty 
It is the duty of a jury to find its verdict in ac- 
cordance with the law as given in the instructions 
of the court. When it clearly violates this duty, 
the court should set aside its verdict. Olson v. 
Shelling torn: vcsceccccscceicecetivsectesestide-cdsvepencnsnendenastesenoeuesuesedasiees 
Rule for consideration of motion for directed ver- 
dict stated. Spracklin v. Omaha Transit Co. ........ 
Hickman v. Parks Construction Co. .......::ccccecceeeeeeee 
Corbitt v. Omaha Transit C0. ou......cccccccceceseeceeceeeereees 
Wendel v. Carlson .2....ce.ccccccccccccccceeeccceeseteceneenneceeceneessnesecees 
If the evidence establishes that the negligence of 
plaintiff is more than slight as compared with the 
negligence of defendant, the trial court may de- 
cide the case as a matter of law and instruct a 
verdict for the defendant or dismiss the action. 
Spracklin v. Omaha Transit C0. .....cccccccccccccceeeeceeeeeeee 
If reasonable minds may disagree on the issue of 
the exercise of the reasonable care required of 
an operator of an automobile under the circum- 
stances of the situation in question, the issue of his 
negligence is one of fact to be decided by the jury. 
Spracklin v. Omaha Transit C0. -...cccccccccceceeeeceeeeeeee 
The trial court may, in a negligence case, grant a 
motion for an instructed verdict or for a judgment 
notwithstanding the verdict if the evidence, con- 
sidered most favorably to the party against whom 
the motion is directed, is insufficient to sustain a 
verdict for him. Spracklin v. Omaha Transit Co. .... 
When a defendant demurs to the evidence or moves 
for a dismissal at the close of plaintiff’s evidence, 
he thereby admits plaintiff’s testimony to be true 
together with every conclusion which may be rea- 
sonably drawn therefrom. Meisinger v. Johnson. .... 
Where defendant pleads a counterclaim and upon 
conclusion of plaintiff’s evidence moves for and pro- 
cures a proper dismissal] of plaintiff’s cause of ac- 
tion without first withdrawing his counterclaim, 
he thereby waives it. Meisinger v. Johnson ............ 


325 


325 


325 


351 
461 
598 
742 


351 


351 


351 


360 


VoL. 162] INDEX 


34, 


35. 


36. 


37. 


38. 


39. 


40. 


41. 


42. 


43. 


Statute authorizing interrogation of defendant as 
to previous conviction of a felony does not permit 
exploration of the charge or charges of which the 
defendant was previously convicted, the details 
thereof, or the sentence imposed. Lipscomb v. State 
Remarks in his argument by the county attorney 
brought about and made in answer to the argu- 
ments of prisoner’s counsel, unless necessarily preju- 
dicial to the accused, do not necessitate the reversal 
of a conviction. Lipscomb v. State oo... cece 
Instructions which withdraw from the considera- 
tion of the jury material issues of fact presented 
by the pleadings and the evidence are erroneous. 
PANG Us DD UCY : sediecasceesec Cacsst cossiyate ioathiviatoitexbties cotdnaceteede tee 
When a trial has been had on the theory presented 
by the pleadings and so conducted in the trial court, 
it will be treated in Supreme Court on the same 
basis, Ring V. Dey oo.ceceeccsccccceccecceccessescessesenstesessseeeees 
Instructions are to be considered together, to the 
end that they may be properly understood, and, if 
as a whole they fairly state the law applicable to 
the evidence when so construed, error cannot be 
predicated on the giving thereof. Ring v. Duey .... 
If a motion for directed verdict made at the close 
of the evidence in a case should have been sus- 
tained, it is the duty of the court to sustain motion 
for judgment notwithstanding the verdict and to 
render judgment accordingly. Hickman v. Parks 
Construction CO. eececesccccsesseceecsecscesnecseesesessaeessesssenseenceenees 
In an action involving the comparative negligence 
rule wherein the evidence shows beyond reasonable 
dispute that the plaintiff’s negligence was more 
than slight in comparison with that of the defend- 
ant, the action should be dismissed or a verdict di- 
rected. Hickman v. Parks Construction Co. ............ 
If there is any evidence which will sustain a finding 
for a litigant having the burden of proof, the trial 
court may not disregard it and decide the case as a 
matter of law. Hickman v. Parks Construction Co. 
Elements of application of the comparative negli- 
gence statute stated. Hickman v. Parks Construc- 
GION. {COs | veesieh Hie eye hice earn tak eleevetcoeetiesosceucee dl 
The question of the existence of negligence or con- 
tributory negligence is for a jury where different 
minds may reasonably draw different conclusions 
from the evidence as to the existence thereof. Hick- 
man v. Parks Construction Co. 
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Ordinarily the comparison of negligence under the 
comparative negligence statute is for the jury. 
Hickman v. Parks Construction Co. .0....::.:c:cc 
If on a comparison the evidence shows beyond rea- 
sonable dispute that a plaintiff’s negligence was 
more than slight it is the duty of the court to de- 
termine the question as a matter of law in favor of 
the defendant. Hickman v. Parks Construction Co. 
When the evidence with relation to negligence is 
conflicting or such that minds may reasonably 
reach different conclusions therefrom with regard to 
its existence, the issue should be submitted to the 
jury for its determination. Scottsbluff Nat. Bank 
%. First State Bank 20.........ccccccccecsencessceeeseccseesesssensssensceens 
In determining the sufficiency of evidence to sus- 
tain a verdict it must be considered most favor- 
ably to the successful party, any controverted fact 
must be resolved in his favor, and he must have 
the benefit of inferences reasonable deducible from 
it. Scottsbluf Nat. Bank v. First State Bank ........ 
Where the facts adduced to sustain an issue are 
such that reasonable minds can draw but one con- 
clusion therefrom, it is the duty of the court to 
decide the question, as a matter of law, rather than 
submit it to a jury for determination. Corbitt v. 
Omaha Transit CO. ..eccccccceecsnecceeceecennccsncesseseenseneseneensenss 
Rule for consideration of motion for judgment not- 
withstanding the verdict stated. Corbitt v. Omaha 
TVONSI. COs. kt. ia dhs cei eyes toes cece Sete wsed sa Ake tetas case 
On appeal to the Supreme Court in a prosecution 
for a violation of a city ordinance, it will be pre- 
sumed, nothing appearing to the contrary, that the 
facts before the district court were sufficient to 
sustain a finding of a violation of the ordinance. 
State-V. Warren -.kccciciohe heaticetiain hid civicesenscesseccciins 
The word “manure” has no technical meaning and 
has not acquired a commercial one different from 
its ordinary use. Manure is a common product uni- 
versally known and hence an ambiguity or indefi- 
niteness cannot arise from the use of the term. State 
Ds WOTTON a5 ores ete saat adele ase hia Blasccxdeealeese 
An offense charged in a prosecution for a violation 
of a city ordinance is required to be proven by a 
preponderance of the evidence only to justify a con- 
viction. State v. Warren ooii.ceecccccecceccccseccesesseeecaceteeeeee 
Where a stipulation has been entered into that a 
witness or witnesses if called would give testimony 
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of a particular kind or character or in a particular 
manner, such evidence is not necessarily binding 
upon the triers of the facts. Ireland v. Stalbaum .... 
A general verdict will not be vacated on the 
ground of irregularity if a construction is possible 
which will make it effective rather than void. 
Treland vi Stahbaum oo icececceccccecccnscceneesscesenessceseeencensensene 
Where the evidence conclusively establishes that 
a verdict is excessive, it will ordinarily be set aside 
for that reason. Riley v. National Auto Ins. Co. .... 
Where the evidence discloses that the trial court 
unduly restricted the oral argument of defend- 
ant’s counsel in submitting its case to the jury, it 
constitutes reversible error unless it is shown not 
to have prejudiced the defendant’s case. Riley v. 
National Auto Ins, CO. ..ecccscccccceceseccececessssscesscsssescsennearee 
Instructions are to be considered together to the 
end that they may be properly understood, and, 
when so construed, if as a whole they fairly state 
the law applicable to the evidence, error cannot be 
predicated on the giving of the same. Shanahan 
Wi SUES ager sade Aa ieecedaceeccetaswsbccs ee cts taseoslney ic fave Decne coeensncs 
In determining the sufficiency of evidence to sus- 
tain a verdict, the evidence must be considered most 
favorably to the successful party, any controverted 
fact must be resolved in his favor, and he must 
have the benefit of the inferences reasonably de- 
ducible from the evidence. Benedict v. Andersen .... 
Where instructions considered as a whole state the 
law fully and correctly, error will not be predicated 
therein merely because a separate instrument con- 
sidered by itself might be subject to criticism. Uld- 
PCN: Ve: SEQbe cess ceseeds chscedaccace ded sdtcsceaetisestecadsnsavictoeecdesutoeses 
The trial court is required to consider any compe- 
tent and relevant facts revealed by a view of the 
premises as evidence in the case. A duty is im- 
posed on the Supreme Court on appeal to give con- 
sideration to the fact that the trial court did view 
the premises. Town of Everett v. Teigeler ............ 
In order to obtain a summary judgment the mov- 
ant must show, first, that there is no genuine issue 
as to any material fact and, second, that he is en- 
titled to a judgment as a matter of law. Hoke 
US WW GLSW,. 23: 2205 53 hacen twee ne cee te ac thdeweiacbat anc eedemeceie tle 


Ordinarily the violation by a trustee of a duty 
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laid upon it by law, whether willful or fraudulent, 
or done through negligence or arising through over- 
sight or forgetfulness, is a breach of trust which 
forms the basis of an action in damages. First Nat. 
Bank of Wayne v. Gross Real Estate Co. ............ 
The burden of establishing a resulting trust is 
always upon the person who bases his rights there- 
on and he must do so by evidence that is clear, 
satisfactory, and convincing. Meisinger v. Johnson 
The burden of proving the termination of an ad- 
mitted trust is on the party making such assertion. 
Scully v. Scully eccececcesccccccseccescccesereceseecenencecteceeeseesesuanaves 
Where discretion is conferred upon a trustee with 
respect to the exercise of a power, its exercise is 
not subject to control by the court, except to prevent 
an abuse of discretion. Scully v. Scully -......0....0- 
The extent of the discretion conferred upon a trustee 
is measured by the settlor’s manifestation of inten- 
tion, and the manner in which a trustee shall ex- 
ercise his function rests ordinarily within his own 
discretion and judgment. Scully v. Scully ............ 
In the matter of control of discretionary powers 
of a trustee, the real question is whether it appears 
that: the trustee is acting in that state of mind in 
which it was contemplated by the settlor that he 
should act. Scully v. Scully ...cccccccccccccceccceecceeeceseeeeee 
The mere fact that, if the discretion had been con- 
ferred upon the court, the court would have exer- 
cised the power differently is not ordinarily a suffi- 
cient reason for interfering with the exercise of 
power by the trustee. Scully v. Scully ................... 
If discretion is conferred upon a trustee in the ex- 
ercise of a power, the court will not interfere unless 
the trustee in exercising or failing to exercise the 
power acts dishonestly, or with an improper even 
though not a dishonest motive, or fails to use his 
judgment, or acts beyond the bounds of a reasonable 
judgment. Scully v. Scully ....eeeeseecscseesseececeeeeeseeee 
Where a trustee is directed to terminate the trust 
if in the opinion of the trustee the beneficiary is 
competent to manage the property, the beneficiary 
can ordinarily compel the trustee to transfer the 
trust property to him if it would be an abuse of 
discretion for the trustee to refuse to transfer it 
to him. Seully v. Scully -........2cccccesccccceesscesceeseeeeeeenee 
Elements stated for determining whether or not a 
trustee has abused his discretion in exercising or 
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failing to exercise a power conferred. Scully v. 
Sulla hoo decstocicco eal oe Medes sas dae eee eae eee ee 


Any loan made by a licensee under the installment 
loan law in excess of $1,000 wherein an interest 


rate in excess of 9 percent per annum is contracted . 


for is void and the licensee shall have no right to 
collect or receive any principal or interest. Powell 
Ws FL AWOrd ss sisiccescadciasnases dates aasusocasshusteai best iabeeegedeseoeensscetes 
An installment loan in excess of $1,000 wherein an 
interest rate in excess of 9 percent per annum is 
contracted for, which would be void if made by a 
licensee under the installment loan law, is void 
and the lender shall have no right to collect or 
receive any principal or interest. Powell v. Edwards 
The permissive provisions of the Installment Loan 
Act apply to licensees, but every inhibitory provi- 
sion contained therein applies alike to licensees and 
nonlicensees and the officers and employees of 
either or both, and the violation thereof by such 
persons in connection with any indebtedness, how- 
ever acquired by them, renders such entire indebt- 
edness void and uncollectible. State ex rel. Beck 
y. Associates Discount Corp. .......ccccccccececccccscceceesteesenes 
In determining whether a transaction is usurious, 
it is the duty of the court to examine the substance 
of the transaction as well as its form. The right to 
relief will not be denied because parol proof of the 
usurious character of the transaction contradicts a 
written instrument. State ex rel. Beck v. Associates 
Discount Corp. sncissccincincsecinsacsdcncisecertcdansadaatsssaseduadantesdascece 
A dealer in automobiles may in good faith sell a 
car on time for a price in excess of the cash price 
without tainting the transaction with usury, though 
the difference in price may exceed lawful interest 
for a loan. State ew rel. Beck v. Associates Dis- 
COUME COtDs: 2.28 esa heen ole aticciek aes eck age eke 
The rule permitting a sale on time at a price in 
excess of the cash price does not apply where it is 
proved that the transaction was not made in good 
faith but was a device and subterfuge pursued to 
evade the operation against it of ursury statutes. 
State ex rel. Beck v. Associates Discount Corp. .... 
The usurious character of a: transaction is deter- 
mined as of the time of its inception, and if a con- 
tract is usurious in its inception, no subsequent 
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transaction will cure it. Further, any compensation 
paid or to be paid for any extension or forebear- 
ance of a loan may not exceed the permissible statu- 
tory maximum. State ex rel. Beck v. Associates 
Discount COr Ds hiscsestcccsciesetedivceniavindguss decid aie iaeieestdessigae ae 


Vendor and Purchaser. 


1. 


Waters. 


1. 


-Conditions under which default in payment of con- 
tract for sale of real estate operates as a forfeiture 
stated. Johnson v. Ruhl occ cecccccccccneceecneeseeeeeeeseeeeeeee 
A stipulation in a contract for the sale of land 
that in the event of default in payment of the pur- 
chase price the vendor shall be entitled to the pos- 
session of the premises is valid and enforceable. 
FORNSON. Vs TRUM a oc.ccccccstascecetecdassecasecvenssseess hecccesceeustaaeencdt 
If a contract contains a stipulation for the investi- 
ture of the vendor with the right of possession of the 
premises and he peaceably obtains possession thereof 
he may, after default of the vendee, maintain it until 
the purchase price is fully satisfied. Johnson v. 
Reade vslaceszieseeheecde hese back codes Ri eeal cat Sn tocvaceioih slo Rea 
If a litigant seeks to recover damages for the un- 
lawful detention of property he must establish his 
right to the possession thereof during the period 
for which he seeks to recover and that the party 
against whom he seeks relief unlawfully withheld 
possession thereof. Johnson v. Ruhl... 
The remedy for a deficiency in quantity in real 
estate conveyed by deed ordinarily is to grant the 
purchaser an abatement of the purchase price in the 
same proportion the deficiency bears to the tract 
conveyed. Hoke v. Welsh .o....c.ccccsccseccssscceetecsseeceeteeeeee 
When the sale is in gross there is no remedy af- 
forded the grantor or grantee for an excess or a 
deficiency unless such excess or deficiency is so 
great as to raise a presumption of fraud. Hoke 
Ws: WLS Ie cc eaceats cxse silsscdecican clanesatensnoctadnatetbadd ese suereisdevedizenctes 


The Department of Roads and Irrigation has statu- 
tory authority to adjudicate all matters pertaining 
to the granting and cancellation of water rights and 
priorities. North Loup River P. P. & I. Dist. v. 
Loup River P. P. Dist. .....2...cccccscecceseseeeeeseeeceeeeeeeeennceccen 
When an application for the appropriation of public 
waters has been adjudicated it becomes a final order 
unless an appeal is taken to the Supreme Court. 
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North Loup River P. P. & I. Dist. v. Loup River 
Pe Re Dist iene ec ets tts es eee 
Statute relating to cancellation of water appropria- 
tions for nonuser does not fix the time in which 
an appropriator must put water to a beneficial use. 
North Loup River P. P. & I. Dist. v. Loup River 
Ps Pre. DAS... Sick vesi oSeothere stot head wench ae ease esc Macon 
The time in which water must be put to a bene- 
ficial use by applying it to the lands designated in 
the application must be determined from the terms, 
conditions, and limitations of the adjudicated appro- 
priation. North Loup River P. P. & I. Dist. v. 
Loup River P. Po Dist. .cccceccsscceecsnncenscsnsceeeseessceeseee 
The grant of an appropriation is a conditional right 
which becomes a perfected appropriation only when 
the irrigation works are completed and the water 
put to a beneficial use. North Loup River P. P. 
& I. Dist. v. Loup River P. P. Dist. .ccccccccccse cesses 
The volume of water to be diverted, the rate of its 
diversion, and its priority as to time are controlled 
by the limitations of the adjudicated appropriation 
and, unless appealed from, it becomes final and is 
not subject to collateral attack. North Loup River 
P. P. & I. Dist. v. Loup River P. P. Dist. ...0....00...... 
The Department of Roads and Irrigation has no 
authority to grant an extension of time to perfect 
an adjudicated appropriation, except where such au- 
thority is expressly granted by statute. North Loup 
River P. P. & I. Dist. v. Loup River P. P. Dist. .... 
Under the public policy of this state an appropri- 
ator is not permitted to retain an interest in public 
waters, to which he has a valid appropriation, 
which are not put to a beneficial use within a rea- 
sonable time. North Loup River P. P. & I. Dist. 
v. Loup River P. P. Dist. -..ccccccccccccsccesceeeeesensesseseesenees 
It is the function of the Department of Roads and 
Irrigation to determine what constitutes a reason- 
able time to put waters to a beneficial use at the 
time the application for an appropriation is adjudi- 
cated and, if any interested party is dissatisfied with 
the findings of the department, the remedy is by ap- 
peal to the Supreme Court. North Loup River P. 
P. & I. Dist. v. Loup River P. P. Dist. 0.00. 
It is the duty of those who build structures across 
natural drainways to provide for the natural pas- 
sage through such obstruction of all waters which 
may be reasonably anticipated to drain there. This 
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is a continuing duty. Cover v. Platte Valley Public 
Power & Urr. Dist. cccccccccececcecccccsecceeecscesesenrecsseeseeceeeees 
Town of Everett v. Teigeler ... 
‘In order for a flood to come within the term act of 
God, it must have been so unusual and extraordinary 


: a manifestation of nature as could not under nor- 


mal conditions have been reasonably anticipated 
or expected. Cover v. Platte Valley Public Power 
CC AGRE DIRE. 25st ioc en tisthactdeatet ati cei he Boctoveied hae Gonites 
A party engaged in public work, the construction of 
which involves change of the flow of waters in a 
natural drainway, is negligent if such party fails 
to make reasonable provision for the consequences 
that will result from such extraordinary rainfalls 
as experience shows are likely to occur. Cover v. 
Platte Valley Public Power & Irr. Dist. 0.0.0. 
It is sufficient to constitute an act of God that the 
operation of natural forces should be such as human 
foresight could not reasonably be expected to an- 
ticipate. Cover v. Platte Valley Public Power & 
TPR DICE i 5 cece aca teaseacccssetssde csi Bd ondane eieade acess 
To be a defense an act of God must be the sole proxi- 
mate cause of damages without negligent partici- 
pation of defendant. The burden of proving such 
defense by a preponderance of the evidence rests 
upon defendant. Cover v. Platte Valley Public 
Power & Urr. Dist. eccecccsccccccseesscsessscerecsscsensasssnscsereccesess 
Where an act of God and the negligence of defend- 
ant concur in proximately causing damages, the de- 
fendant is liable as though the damages had been 
caused by his negligence alone. Cover v. Platte 
Valley Public Power & rr. Dist. .0...00.ccecccccscseeeeeeeee 
Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be a 
ditch, swale, or draw in its primitive condition, its 
flow cannot be arrested or interfered with by a land- 
owner to the injury of neighboring proprietors. 
Town of Everett v. Teigeler o..ccleecccceccccseccccececeenseces 
Injunction is the proper remedy to prevent obstruc- 
tion of flow of surface water in a _ well-defined 
course. Equity looks to the nature of the injury 
inflicted, together with the fact of its constant 
repetition, rather than to the magnitude of the dam- 
age inflicted, as the ground of affording relief. 
Town of Everett v. Teigeder oo... cccccsccscessssssenecceee 
Surface water is a common enemy and the pro- 
prietor may by embankment or dike or otherwise 
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‘defend himself against its encroachments. The pro- 


prietor must however exercise ordinary care and 
not unnecessarily and negligently injure another. 
Town of Everett v. Tetgeler ......cccccccccccceccceessecceereeneee 
While one may fight surface water and protect his 
premises against it by the use of reasonable means, 
he cannot collect it in a large body and flow it onto 
the land of a neighboring proprietor to his injury. 
Town of Everett v. Teigeler ......2...cccssccceeceeceerereceeeeesees 
Water flowing in a well-defined watercourse cannot 
lawfully be diverted and cast upon the lands of an- 
other to his damage where it was not wont to run 
in the natural course of drainage. Town of Everett 
Ver TC Uel er: cscd ise scccicovaseas edeeh cade seteds havb lence cottons 
A: proprietor may not collect surface waters on his 
estate into a ditch or drain and discharge them in a 
volume on the lands of his neighbor, nor can he di- 
vert them so they go in a direction different from 
the natural flow. Town of Everett v. Teigeler .... 
It is not a reasonable use of one’s property to con- 
struct a dike across a natural drain for the sole pur- 


pose of preventing the flow of water from’ a neigh-' 


bor’s land in the natural course of drainage, where 
such flow had theretofore at all times been uninter- 
rupted. Town of Everett v. Teigeler ........... reer 
A lower proprietor cannot complain because the 
upper proprietor, in the exercise of good husbandry, 
by the use of ditches changes the course of drainage 
upon his own premises, but permits the water to 
flow without an appreciable increase in volume upon 
the servient estate in a natural drain, where it would 
have appeared if the ditches had not been con- 
structed. Town of Everett v Teigeler _o...c.cecccee 
The statute, which authorizes a proprietor to drain 
his land by tile or open ditches so constructed as 


‘to discharge water into any depression or draw upon 


his own premises, does not authorize him to dam 
up and permanently obstruct a natural drain. Town 
of Eiverett vu. Teigeler’ .0....cccccccciccscccsscecceseeeclecsccecceseeseeee 


In searching for the intention of the testator the 
court must examine the entire will, consider all its 
provisions, give words their generally accepted literal 
and grammatical meaning, and indulge the presump- 
tion that the testator understood the meaning of the 
words used. Trute v. Skeede 
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The intention of the testator as determined from the 
will must be given effect if it is not inconsistent 
with any rule of law. Trute v. Sheede ..............--.-- 
Where life tenants under a will accept a conveyance 
of real estate in lieu of a mortgage, such accept- 
ance does not have the effect to enlarge or change 
the nature of the original bequest and devise given 
in the will. Trute v. Sheede .........cceccesceccceeeeeeeeeeeeeee 
A change in the form of the estate under the power 
expressly given in the will does not have the effect 
to enlarge or change the nature of the original 
title thereto. Trute v. Skeede ......ceccescecececeeeeceeeeeee 
When a life estate is expressly created by a will and 
unlimited power of disposition is given thereunder 
to the life tenants with the remainder over in what- 
ever part remains undisposed of at the death of 
the life tenants, the part of the property undis- 
posed of passes to the remaindermen unless otherwise 
provided. Trute v. Sheede .0........cecccccececceceecesecssserseee 
The words “profit” and “income” as used in the will 
under consideration in the instant case mean the 
same thing. Trute v. Skeede ......eesececceccseeeeeeeeecees 
Property acquired by the testator after the making 
of his will passes in like manner as if possessed 
at the time of making the will, if it manifestly 
appears by the will to have been the intention of 
the testator. Bennett v. Blue Mound Cemetery 
PBB Nise. ios nace oacdece dabeea Seian oan de cate cette ogee ate ee eae a Sec evseeoa 
A will speaks as of the date of the death of the 
testator. Bennett v. Blue Mound Cemetery Assn. .... 
A will which makes defined bequests and devises to 
individuals and persons named, and contains a gen- 
eral residuary clause, will, as against collateral 
heirs, be held to dispose of all the property of the 
estate, unless the contrary appears from the lan- 
guage of the will itself. Bennett v. Blue Mound 
Cemetery ASsn.  ........cccsceccceceececceceeeseeseecetsereeteneecaessenesenee 
The residuary clause of a will is just as much a 
part of the will as any other provision contained 
therein. A disposition of the property to which it 
applies is just as effective as a disposition pursu- 
ant to any other provision. Bennett v. Blue Mound 
Cemetery: AGS. seid. ccycsceesteenliesckaslescsdastscthessieccesevestactecdi cs 
The test of power of disposition by a residuary 
clause is whether the property belonged to the tes- 
tator, and not whether the testator knew that the 
property was his. It includes such property as the 
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testator may have forgotten or overlooked, or to 
which he may not have known that he had title. 
Bennett v. Blue Mound Cemetery Assn. ............00.00.. 
The probate jurisdiction of the county court is 
original and exclusive in all matters concerning the 
probate of wills. Clutter v. Merrick -.0......ccccccce 
A final order of the county court in a proceeding 
for probate of a will may be the subject of an 
appeal to the district court by any person against 
whom it is made or who may be affected thereby. 


Clutter v. Merrick oicccccccccccsccsscssesscscsscecseceesseeseecsseeeeeee , 


A proceeding for the probate of a will is in rem 
and all persons interested therein are parties there- 
to. A person affected thereby may appeal from a 
final order of the county court to the district court 
without regard to whether or not he appeared and 
contested the probate of the will in the county 
court. Clutter v. Merrick ...cccccccccccccccccccsssceessceceesceenee 


Rule stated as to distinction between contradiction 
and impeachment of a witness. Davis v. Dennert .... 
A defendant in a criminal case who becomes a 
witness subjects himself to the rules applicable to 
other witnesses. Lipscomb v. State .00......cccccccscssseeees 
Hypothetical questions to experts must be framed 
so as to fairly reflect facts either admitted or 
proved by other witnesses and must not assume as 
proved that which has not been, nor should they be 
based upon conclusions of fact which can only be 
found by a jury. Hoffman v. State ......ececcececeeee 
It is error to permit an expert to answer a ques- 
tion based upon a hypothesis which hypothesis as- 
sumes facts not proved by other witnesses. Hoff- 
MOM Ws SOME hs ols, 2s teazateeatcsctthevctascaseteodansesiehiccuntieisatate 
If a fact constituting a deficiency in a hypothetical 
question is admitted or proved by the opposing 
party the error becomes harmless and: in conse- 
quence may not be regarded as ground - for rever- 
sal. Hoffman v. State oo. dacttiteevecdctoe fe Arcee 


Work and Labor. 
One who undertakes for a consideration to do work re- 


quiring special skill impliedly represents that he 
possesses, and. will exercise, such reasonable degree 
of skill as the ‘nature of the service may require. 
If he is to furnish his own tools, implements, or 
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machinery, there is an implied representation as to 
their fitness for the use to which they are to be 
put. Numon v. Stevens ....ieececcccceccecccscecsceeseesceseesersenees 


Workmen’s Compensation. 


1. 


An appeal to the Supreme Court in a workmen’s 


compensation case is considered and determined de 
“novo upon the record. Feagins v. Carver .. : 


Fidelity & Casualty Co. v. Kennard .0........ccccceseeeee 
A compensable injury within the Workmen’s Com- 
pensation Act is one caused by an accident arising 
out of and in the course of the employment. Fea- 
Gins: Vi COLDER. wiesisies sissies hindi esleeectuneeas 
An accident within the Workmen’s Compensation 
Act is an unexpected and unforeseen event hap- 
pening suddenly and violently and producing at the 
time objective symptoms of injury. Feagins v. 
COPUON be ois taisce. dad Recdstsceussivesceethierpee es A ee te 
The burden of proof is upon the claimant in a com- 
pensation case to establish by a preponderance of 
the evidence that personal injury was sustained by 
the employee by an accident arising out of and in 
the course of his employment. Feagins v. Carver .... 
Mere exertion, which is no greater than that ordi- 
narily incident to the employment, cannot of itself 
constitute an accident, and if combined with pre- 
existing disease such exertion produces disability, it 
does not constitute a compensable injury. Feagins 
Wi. COPVER: hn oe eck pelea peteeed Sones BE 
An award of compensation under the Workmen’s 
Compensation Act may not be based on possibilities, 
probabilities, or speculative evidence. Feagins v. 
CORVEN ssc csieiastsckevsedcsdbaneltes ghateatboegiieiisedeees Rds gdvocecdhzcelades 
The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evi- 
dence offered to support a claim. The rule does 
not dispense with the necessity that claimant shall 
prove his right to compensation nor does it permit 
a court to award compensation where the requisite 
proof is lacking. Feagins v. Carver o.......cccecee 
Under the Workmen’s Compensation Act either 
party at interest may file a petition in the Work- 
men’s Compensation Court. Fidelity & Casualty Co. 
Ws KRONNOGTO. 4 sccsccse cndeotoe si eviee ges hateacadin icles teresa eos 
All disputed claims for workmen’s compensation 
must be submitted to the Workmen’s Compensation 
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Zoning. 


Court for a finding, award, order, or judgment. 
Fidelity & Casualty Co. v. Kennard «W000... 
The Workmen’s Compensation Act creates new rem- 
edies and new liabilities. The manner in which it 
operates is to be found under the legislation it- 
self. Fidelity & Casualty Co. v. Kennard ................ 
Walking to and from the street and a building 
where one is employed is a necessary incident of 
the employment, and an injury sustained in so doing 
is compensable. Fidelity & Casualty Co. v. Kennard 
Where the work, or an incident thereto, exposes the 
employee to the happening of an event causing an 
accident, the accident arises out of the employment. 
Fidelity & Casualty Co. v. Kennard .000...0.....cc0ccce-000e 
The right to tax attorney’s fees in workmen’s com- 
pensation cases is purely statutory. Fidelity & 
Casualty Co. Vv. Kennard oi...cceseeceeccsescesccceeecsssneenenseeets 
By statute the right to attorney’s fees in a work- 
men’s compensation case relates to a specific situ- 
ation. An employee failing to come within the 
statute is not entitled to attorney’s fees to be allowed 
and taxed as costs. Fidelity & Casualty Co. v. 
KORN? oo ssiesdinciccssccze ni ch dindicen soleechhegoicnsteeliswieihteevoeca 


A municipality has no inherent power to enact a 
zoning ordinance. Its authority to do so results from 
statutory or constitutional authorization. Peterson 
Wi VS OIC 2 ois esccasnsbvastec asusavescestshsiceseeded eee oe eee tech hn 
The words of a municipal zoning ordinance are 
interpreted according to their natural import in 
common and accepted usage. Peterson v. Vasak .... 
If the operation and effect of a zoning ordinance 
deprive the owner of the value and use of real 
estate, it creates a specific instance of unnecessary 
hardship making an exception to zoning require- 
ments. Peterson v. Vasak ooo... cecccccceccceccssscesescceeeesee 
A board of appeals authorized by zoning act is 
vested with discretion in the determination of mat- 
ters within its province to decide. Its acts are 
judicial in their nature and are subject to review 
and reversal if they constitute an abuse of discre- 
tion and are arbitrary. Peterson v. Vasak 
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